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work  more  useful. 

The  number  of  Cases  cited  has  been  largely  increased — 
and  by  means  of  the  Addenda  they  have  been  brought 
down  to  the  31st  of  May,  1879. 


Middle  Temple, 
June,  1879. 
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subject  of  devises  of  mortgage  and  trust  estates,  has  been 
added  to  this  Edition. 

The  number  of  Cases  cited  has  been  largely  increased, 
and  the  Author  has  brought  them  down  to  the  latest  period. 


16,  Old  Squahe,  Lincoln's  Inn, 
Trinity  Vacation,  1863. 
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PEEFACE 

TO    THE    FIEST    EDITION. 


The  selection  of  Leading  Cases  in  Equity  having  been 
favourably  received  in  this  country,  and  also  in  the  United 
States,  where  it  was  edited  by  two  distinguished  Members 
of  the  American  Bar,*  the  present  selection  of  Leading 
Cases  on  Real  Property,  Conveyancing,  and  the  Construe 
tion  of  Wills  and  Deeds,  has  been  made,  to  which  Notes 
are  appended  in  the  same  method  as  that  adopted  in  the 
Leading  Cases  in  Equity. 

In  so  wide  a  field  as  that  chosen  for  the  subject  of  this 
Work,  the  Author  has  carefully  endeavoured  to  select  all 
those  Cases  the  knowledge  of  which  is  of  the  greatest 
importance  to  the  Real  Property  LaAvyer  and  Conveyancer; 
and  he  ventures  to  hope  that  the  Notes,  as  well  as  the  Cases, 
may  be  found  useful  both  to  the  Student  and  Practitioner. 

16,  Old  Squaee,  Lincoln's  Inn, 
January,  1856. 

*  Mr.  (now  Mr.  Justice)  Jolm  Iniiis  Clark  Hare  and  the  late  Mr.  Horace 
Binney  Wallace. 
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s.  21  -  -               -  260 

c.  55  (Papists)  -               541 

9  Geo.  I.  c.  7  (Poor)          -  545 

4  Geo.  II.  0.  21  (British  subject)     -  -               781 

s.  2  -            781 

c.  28  (Landlord  and  tenant)  -                    34,  294,  Add. 

s.  1                        -  34,  35 

s.  2     -  298,  312 

i:^.  5  -            -                 293 

s.  6  -                                      333 

9  Geo.  II.  0.  26  (Benefice)  270 

c.  36  (Mortmain)       -  495,  519,  521,  526,  532,  535,  542,  543,  544,  546, 

547,  548,  549,  550,  551,  557,  558,  566,  568,  569,  570,  570,  587,  776 

s.  1  533,  544,  545,  547,  661,  571 

s.  2  533,  572 

s.  3  -                                      533,  572 

ss.  4—6  534 

s.  5  -                   545 

II  Geo.  II.  c.  17  (Advowson),  s.  5  -                         -           264 

c.  19  (Landlord  and  tenant)  H,  40,  302,  303,  304,  308,  328 

s.  1  -                                       319 

s.  7  323 

s.  8  318,  324,  325 

s.  iO                                     -  324,  325 

s.  15  -  288,  301,  303 

s.  16  34,  312 

s.  18  34 

s.  23  329 

14  Geo.  II.  c.  20  (Common  recoveries)  -  -             52 

s.  9                          -  o2,  53,  56 

17  Goo.  II.  0.  29  (Foundling  Hospital)-  568 

25  Goo.  II.  c.  39  (British  subject)  783 

26  Geo.  II.  0.  22  (Mortmain),  s.  14  561 
2D  Geo.  II.  0.  36  (Common)  -  142 
31  Geo.  II.  c.  41  (Inclosure)  142 

5  Geo.  III.  c.  17  (Lease)  -                  290 

6  Goo.  III.  c.  53  (Treason)  270 

12  Geo.  III.  0.  07  (Marine  Society)  56S 

13  Geo.  in.  c.  21  (British  subjects)  781 

s-  2  781 

c.  81  (Common)     -             -             -  152 

15  Goo.  III.  0.  32  (Erecting  of  cottages)  -  -  .  129 
17  Geo.  III.  c.  53  (Benefice),  s.  21         -  -             :            .      .     142 


Digitized  by  Microsoft® 


LIST    OF    STATUTES    CITED.  Lsxix 

PAGE 

19  aeo.  lil.  c.  23  (Bath  Infirmarj')  -     5G8 

22  Geo.  ni.  c.  83  (Poor  relief)  -  -                                     142 

31  Geo.  III.  0.  32  (Superstitious  uses),  s.  21  541 

34  Geo.  III.  0.  75  (Crowu  lands)  -                         -                   -     794 

38  Geo.  III.  c.  5  (Land  tax),  s.  17  -  -            -                 299 

39  &  40  Goo.  III.  c.  88  (Escheat),  s.  12  -                         -     778,  794,  AM. 

c.  93  (Treason)  -.                   80 

c.  98  (Thellusson  Act)  433,  449,  497,  498,  500,  505,  509,  Add. 

s.  1  506,  511 

s.  3  -                                            -     506 

s.  4  506 

41  Geo.  III.  c.  109  (Inclosuio)  -  -             -                      151,  152,  153 

s.  8 
s.  32 
s.  44 

42  Geo.  III.  c.  116  (Charitios) 

s.  50 

43  Geo.  III.  c.  107  (Queen  Anne's  Bounty) 

c.  108  (Benefice) 

51  Geo.  III.  c.  105  (Eoyal  Naval  Asylum) 

c.  115  (Benefice) 

s.  2 

53  Geo.  III.  0.  141  (Inrolmeut) 

c.  160  (Doctrine  of  the  Trinity) 

54  Geo.  III.  c.  145  (Dower) 

0.  161  (Duke  of  Wellington's  Annuity) 

55  Geo.  III.  c.  184  (Presentations)  - 

c.  192  (Will) 

56  Geo.  III.  c.  50  (Landlord  and  Tenant),  ss.  1,  3,  0 

57  Geo.  III.  0.  52  (Landlord  and  Tenant) 

c.  93  (Distress) 

58  Goo.  III.  0.  45  (Church  building) 

s.  38 

59  Geo.  III.  c.  12  (Poor  law),  s.  8 

c.  13  (Local;  Solway  Frith,  &c.  canal) 

c.  134  (Church  building) 
1  Geo.  IV.  c.  119  (Insolvent  debtors) 
3  Geo.  IV.  c.  72  (Chiirch  building) 

c.  92  (Memorial  of  grant  of  annuity) 

5  Geo.  IV.  c.  39  (British  Museum) 

0.  103  (Church  building) 

6  Geo.  IV.  0.  17  (Crown  lands)- 

7  Geo.  IV.  c.  57  (Insolvent  debtors),  s.  1 

c.  75  (Memorial  of  grant  of  annuity) 
7  &  8  Geo.  IV.  c.  25  (Eehef  of  spiritual  persons  from  23enaltios) 

c.  72  (Ecclesiastical  Commission) 
9  Geo.  IV.  0.  31  (Offences  against  the  person),  s.  2 

c.  85  (Charities) 


- 

230 

- 

151 

151 

570 

570 

568 

- 

569 

- 

568 

142 

142 

294 

542 

67, 

788 

496 

201 

80, 

891 

317 

34 

325 

256, 

,  268 

142 

545 

236, 

,  237 

256; 

,  268 

755 

256 

294 

568 

256 

794 

755 

294 

281 

256 

67 

,  788 

549 
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9  Goo.  IV.  c.  94  (Benefioo)  - 

- 

281 

s.  1      - 

281 

ss.  2—6 

281 

10  Geo.  IV.  c.  7  (Benefice) 

264,  542,  543 

s.  16 

264 

c.  25  (Green-wioh  Hospital),  s.  37 

568 

11  Geo.  IV.  &  1  Will.  IV.  0.  46  (Appointments)     - 

- 

397 

0.  47  (Debts) 

742 

s.  12 

86 

0.  65  (Lease) 

55 

s.  13 

55 

s.  17   - 

-     755 

s.  28 

264 

1  &  2  Will.  IV.  c.  38  (Cliurcli  building) 

256 

c.  42  (Poor),  s.  2 

142 

2  &  3  Will.  IV.  0.  45  (Parliamentary  registration),  s.  26 

343 

0.  71  (Prescription)                             138,  189,  : 

191,  204,  213,  Add. 

s.  2 

-    200,  201 

s.  3- 

186 

s.  7 

232 

0.  115  (Eoman  Catholics) 

542 

3  &  4  Will.  IV.  0.  9  (Seamen's  hospital),  ss.  1,  2 

568 

c.  27  (Limitations)             10,  17,  81,  99, 

282 

,  333,  334,  366,  8S3 

s.  1 

333,  334 

s.  2 

81,  333,  334 

s.  3 

81; 

,  333,  334,  893,  894 

s.  7 

20 

s.  8 

-      35 

s.  12 

63,  883 

s.  23 

-     759 

ss.  30,  31 

282 

H.  32 

283 

s.  33 

383 

s.  36 

114,  282,  312,  881 

s.  40 

99 

s.  41 

-       81,  84 

0.  71  (Prescription) 

180 

s.  2 

1S2, 

.  183,  187,  189,  190 

s.  3 

183 

ss.  4—8    - 

184 

c.  74  (Pines  and  recoveries)       54,  60,  66, 

V4, 

349,  350,  388,  463, 

496, 

748, 

758,  759,  900,  972 

s.  1 

392 

s.  2 

-  392,  756 

s.  3 

392,  756 

s.  5 

392 

s.  15 

- 

754,  756 

ss.  16,  17- 

756 
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3&4WiU.IV.c.74,  s.  18 

456,  496 

ss.  21,  22- 

756 

S8.  22—32 

756 

s.  32 

757 

ss.  32—34 

-     756 

s.  33 

756 

s.  35 

757 

s.  36 

757 

s.  37 

757 

ss,  38,  39- 

757 

s.  40 

62,  756,  757 

ss.  40,  41  - 

-    754 

s.  41 

-    756 

ss.  42,  44,  45,  46,  47 

757 

ss.  48,  49 

-    756 

ss.  50—54 

758 

S3.  55—58 

755 

ss.  55—69 

758 

ss.  56—73 

755 

ss.  68—70 

78 

ss.  70—72 

-     758 

ss.  71—82 

78 

s.  72 

758 

s.  73 

756 

s.  76 

758 

B.  77 

391 

s.  78 

391 

ss.  79—82 

78 

c.  87  (Inclosure) 

151 

c.  104  (Debt) 

79,  742,  778,  953 

0.  105  (Dower) 

68,  72,  79,  745 

s.  2 

72,  75,  366 

s.  3 

74 

s.  4 

69 

ss.  4—8 

78,  79 

s.  9 

78,  79 

s.  10 

78,  79 

s.  11 

79 

s.  13 

68 

s.  14 

69 

0.  106  (Inlieritance) 

61,  729,  731,  732,  736,  740 

s.  1 

732 

s.  2 

63,  729,  732 

s.  3 

733,  734 

s.  6 

736 

s.  7 

736 

s.  8 

737 

s.  9 

737f738 

T.L.C. 

/ 
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3  &  4  Will.  IV.  c.  106,  s.  10  67,  788 

s.  11  738 

4  WiU.  IV.  c.  38  (Loc— St.  George's  Hospital)  568 

4  &  5  Will.  IV.  c.  22  (Apportionment)  288,  303,  305,  306,  308 

s.  1  -  303 

s.  2  304,  307 

s.  3  304 

c.  23  (Escheat)  778,  788,  791,  794 

c.  30  (Common)  152 

c.  92  (Eines  and  recoveries)  '48 

5  &  6  WiU.  IV.  0.  59  (Cruelty  to  animals),  s.  6  324 

0.  69  (Poor),  s.  4  142 

c.  76  (Municipal  corporations),  s.  139  278 

6  &  7  Will.  IV.  c.  7  (Indemnity),  s.  1  -     142 

c.  71  (Tithes)  -  296,  305,  308,  967 

s.  80  299 

0.  77  (Benefice),  s.  26  278 

0.  115  (Inolosure)  -     152 

1  Vict.  c.  26  (WUls  Act,  1837)  50,  54,  56,  352,  356,  357,  511,  512,  576,  604,  646, 

648,  650,  689,  720,  721,  724,  776,  891,  952 

s.  3     -                                      -            -  80 

8.  6  66,  57,  512 

s.  7  952 

s.  15  913 

s.  28  50,  718,  727 

s.  29  466,  693 

s.  30  360 

s.  31  360 

s.  34  56,  57 

1  &  2  Vict.  c.  64  (Tithes)  967 

c.  74  (Small  tenements)  11,  34 

c.  106  (Benefice)      -  260 

s.  4  268 

s.  11  -                                      -  268,  271 

c.  107  (Benefice)                                                   -  256 

0.  110  (Execution)  980 

s.  13        -  268 

ss.  13—18  754 

2  &  3  Vict.  c.  49  (Benefice)  256,  260 

c.  60  (Debt)  86 

c.  62  (Tithes)  967 

3  &  4  Vict.  c.  31  (Inclosure)  151,  152 

c.  60  (Church  building)  256 

c.  84  (Landlord  and  tenant)  -             34 

c.  113  (Advowson)  260 

s.  48  -  260 

4  &  5  Vict.  c.  21  (Conveyance)  350 

c.  35  (Copyholds)  -          148,  305 
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4  &  5  Viot.  c.  35,  s.  19  - 

s.  81 
c.  38  (School  site) 

s.  16 

s.  36 
c.  39  (Advowson) 

5  &  6  Vict.  0.  35  (Oiaiities),  s.  73 

soli.  A.  No,  4,  rule  9 
c.  82  (Legacy  duty,  Ir.),  s.  38 

6  &  7  Vict.  0.  23  (Copyhold) 

0.  37  (Benefice) 

s.  22 
0.  54  (Limitation  of  time),  s.  3 
0.  58  (Admiralty  lands),  s.  36  - 

7  &  8  Vict.  ^.  37  (School  site) 

c.  45  (Nonconformist) 
0.  55  (Copyhold) 
u.  66  (AUens) 

s.  3 

s.  5 

ss.  6—12 

s.  16 
0.  76  (Transfer  of  property) 

s.  3 

s.  7 

s.  8 
0.  94  (Mortmain) 
c.  97  (Charities) 

s.  15 

s.  16- 

8  &  9  Vict.  0.  16  (Companies  Clauses) 

c.  18  (Lands  Clauses  Consolidation)  84, 
s.  6 
s.  7 
s.  69 
s.  74  - 
ss.  99—107 
s.  102 

H.  119 

s.  127 
c.  20  (Eailway  Clauses  Consolidation) 

s.  78 
0.  56  (Drainage  of  lands) 
c.  70  (Church  building) 

s.  22 
c.  43  (Museums  of  art) 
c.  106  (Contingent  remainders,  &o.) 

f2 


PAOB 

84,  149 
149 
142,  Add. 
549 
142 
260,  271 
299,  Add. 
299 
588 
148 
256,  569 
569 
283 
141 
142,  544,  Add. 
584 
148 
63,  783 
781 
782 
783 
73,  781 
66,  86,  350 
881,  894 
41 
337,  345 
256 
587,  588 
588 
568 
560 
87, 142, 211, 212, 237, 311,  Add. 
228 
86 
87,  759 
96 
144 
143 
311 
153 
211 
211 
86 
256 
583 
568 
•  22,  66,  69,  70,  345,  350,  471, 
603,  892 
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8  &  9  Viot.  0.  106,  s.  2                                                            -  23,  350 

s.  3  -    ,  22,  33,  24,  27,  729,  881,  894 

s.  4  -41,86,386,388,715 

s.  8  -  337,  470 

s.  9  -            -     333 

c.  112  (Terms)  66,  72,  774 

c.  118  (Inclosure)  151,  152,  Add. 

8.52-  150 

ss.  147,  150  881 

9  &  10  Vict.  0.  59  (Oliurcli)                                              -  543 

c.  70  (Inclosure)  151.  152 

ss.  9,  10,  11-  881 

c.  73  (Benefice),  s.  19  -  967 

0.  95  (County  Courts),  ss.  119,  120  329 

8.  122                     "  11,  34 

c.  101  (Drainage  of  lands,  &c.)  86 

10  &  11  Vict.  c.  11  (Drainage  of  lands)  86 

c.  17  (Waterworks  clauses)  212 

s.  6  212 

c.  83  (Aliens)  783 

0.  Ill  (Inclosure)  151,  152 

s.  3  150 

ss.  4,  6  881 

11  &  12  Vict.  c.  36  (Accumulation),  s.  41  506 

0.  99  (Inclosure)  -  151,  152 

s.  13     -  881 

c.  119  (Drainage  of  lands)  86 

12  &  13  Vict.  c.  49  (School  site),  s.  4  544 

0.  83  (Inclosure)  -  151,  152 

ss.  7,  11  881 

c.  92,  ss.  5,  6  (Pound,  &c.)  324 

c.  105  (Renewable  leasehold  conversion)  55,  56 

c.  106  (Bankruptcy)  755 

8.  70  980 

s.  147  268 

13  &  14  Vict.  c.  31  (Drainage,  &c.  of  land)  86 

c.  60  (Trustee  Act,  1850)  778,  788,  1002 

s.  29  86 

8.  46  788,  789,  791 

c.  65  (Museums  of  art,  &c.)  568 

c.  94  (Benefice),  s.  5  271 

c.  97  (Legacy)  350 

8.  6  350 

c.  98  260,  271 

ss.  5,  6  271 

s.  11                            ,  271 

14  &  15  Vict.  0.  25  (Landlord  and  tenant)  27,  35,  105,  308 

s.  1  27,  35,  85,  105,  307 
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14  &  15  Vict.  0.  25  (Landlord  and  Tenant),  s.  2  317 

s.  3  35 

c.  53  (Copyholds)  148,  151 

c.  97  (Mortmain)  256 

ss.  8,  24  569 

15  &  16  Vict.  c.  3  (Estates  of  intestates)  784 

c.  49  (School  site)                                                                 -  544 

c.  51  (Copyholds)  148,  169 

s.  27  149 

s.  34  84 

s.  45  149 

s.  48  149 

c.  55  (Trustee  Extension  Act,  1852),  s.  8  789 

c.  76  (Landlord  and  Tenant)  11,  312 

s.  210  298,  312 

c.  79  (Drainage  of  lands,  &c.)  152 

ss.  31,  32  881 

16  &  17  Vict.  c.  51  (Succession  duty)  278 

s.  21  759 

c.  57  (Copyholds)  148 

0.  117  (Land  tax),  s.  2  967 

0.  119  (Loo. — Port  Carlisle  Dock  and  Eailway  Act)  236 

c.  137  (Oharitahle  trusts),  b.  27  571 

ss.  29—40                       -  586 

ss.  54—60  -  586 

17  &  18  Vict.  c.  32  (Ecclesiastical  Commission)  311 

c.  60  (Pound,  &c.),  s.  1  324 

c.  90  (Usury)  294 

c.  97  (Inclosure)  -  142,  152 

s.  5  881 

c.  112  (Common),  s.  1  142 

c.  125  (Common  Law  Proceedure)  114,  328 

s.  79  114 

18  &  19  Vict.  c.  15  (Annuities),  ss.  12—14  294 

c.  122  (Metropolitan  buildings)  215 

c.  124  (Charities)  583 

s.  35  571 

s.  39  586 

c.  127  (Union  of  benefices)  260 

19  &  20  Vict.  c.  9  (Drainage,  &c.,  of  land)-  86 

0.  50  (Advowson)  266 

c.  55  (Church  building)  256 

c.  80(Landtax)-                                       .  967 

0.  88  (Mortmain)  536 

c.  104  (Church  building)-  256 

c.  108  (County  Oom-ts)  329,  330 

s.  50  11,  34 

ss.  51,  52                                      -  U 
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19  &  soviet,  c.  108,  ss.  63—66  (County  ConrtR) 

329 

s.  67 

330 

s.  71 

329 

c.  120 

85,  114,  755 

H.  11 

86,  112 

s.  23 

759 

s.  33 

754 

20  &  21  Vict.  c.  31  (Inolosure) 

152 

ss.  1—11 

881 

c.  57  (Married  women's  reversionary  interest) 

391 

0.  77  (Probate  Court,  &o.) 

85 

c.  85  (Divorce  Court),  s.  26 

392 

21  &  22  Vict.  0.  27,  s.  2  (Chancery  Amendment) 

114,  224,  Add. 

s.  3 

114 

c.  42  (Prescription) 

183 

c.  49,  s.  4  (Jevrs) 

265 

0.  53  (Oopyholds) 

148,  151,  881 

c.  77  (Leases  and  Sales  of  Settled  Estates) 

755 

c.  93  (Legitimacy) 

742 

c.  94  (Charities) 

148,  149 

s.  10 

148 

s.  14 

149 

22  Vict.  c.  27  (Eecreation  ground) 

570 

22  &  23  Vict.  c.  35  (Law  of  Property  and  Trustees'  EeKef) 

377 

s.  10 

332 

s.  13 

114 

s.  19 

732 

s.  20 

732 

s.  21 

364 

0.  43  (Inclosure) 

152 

ss.  1—6 

153 

ss.  10,  11 

887 

c.  61  (Legitimacy),  s.  7 

742 

23  &  24  Vict.  c.  38  (Administrator),  s.  7 

344 

o.  81  (Copyholds) 

148,  151 

c.  124  (Episcopal  and  Capitular  Estates) 

92 

c.  126  (Common  Law  Procedure) 

282 

ss.  1—3 

312 

ss.  22,  23,  24 

330 

s.  26 

82,  282 

c.  134  (Roman  Catholic  Charities) 

543 

s.  3 

549 

u.  136  (Charities),  s.  11                         - 

586 

c.  142  (Benefice)  - 

260,  271 

0.  145  (Trustees),  s.  8 

95 

c.  152  (Distress  for  rent,  Ireland),  s.  51 

323 

0.  154  (Apportionment) 

308 

s.  49 

98 
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24  &  25  Vict.  c.  9  (Charities)                        544, 

545,  546,  547,  548,  549,  550, 

551 

s.  1 

544, 

548 

s.  3 

545, 

549 

s.  4 

550, 

551 

0.  134  (Bankruptcy  Act,  1861),  s, 

,  192 

979 

25  &  26  Vict.  c.  lY  (Charities) 

545,  546,  548, 

551 

s.  2 

548 

s.  3 

549 

s.  4 

550, 

551 

s.  5 

549 

c.  "73  (Copyholds) 

148, 

,  151 

c.  89  (Companies  Act,  1862) 

318 

8.  87 

327 

s.  163 

327 

c.  108  (Trustee),  ss.  1,  2,  3 

114 

26  &  27  Vict.  c.  106  (Charities) 

546 

0.  120  (Advowson) 

261 

c.  125  (Statute  Law  Eevision) 

340 

27  &  28  Vict.  c.  13  (Charities) 

551 

s.  1 

549 

ss.  2,  3 

551 

s.  4 

648 

0.  45  (Leases  and  sales  of  settled 

estates) 

85^ 

,  755 

c.  112  (Judgments),  ss.  1,  2 

754 

c.  114  (Improvement  of  land) 

86,  87 

28  &  29  Vict.  0.  112  (Admiralty),  s.  1 

141 

29  &  30  Vict.  c.  57  (Charities) 

551 

ss.  1,  2,  3,  4 

552 

s.  13 

553 

c.  122  (Metropolitan  commons) 

152 

30  &  31  Vict.  0.  54  (Charities,  Ireland) 

588 

s.  19 

588 

s.  20 

588 

0.  59  (Statute  Law  Eevision) 

312 

C.133  (Charities,  &c.),  s.  4 

570 

.  s.  5 

570 

c.  142  (Debt),  s.  12 

34 

s.  13 

12,  34 

c.  143  (Copyholds) 

148 

31  &  32  Vict.  c.  44  (Charities) 

570 

s.  3 

- 

- 

545 

0.  89  (Copyholds) 

- 

148 

c.  117  (Benefice) - 

- 

261 

32  &  33  Vict.  c.  42  (Irish  Church)  - 

- 

278 

c.  46  (Debt) 

742 

0.  56  (Endowed  schools) 

587 

s.  30 

586 

ss.  31—52 

587 

s.  59 

587 
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32  &  33  Vict.  c.  71  (Bankruptcy),  s.  15,  subs.  4 

268 

s.  23 

327 

s.  25,  suts.  4  - 

755 

s.  34 

-     325 

s.  35 

325 

s.  87 

327 

c.  83  (Bankruptcy  and  Insolvency) 

268,  979 

s.  20 

755 

c.  94  (New  parishes)  - 

256,  260 

33  Vict.  c.  14  (Naturalization) 

63,  73,  338,  781,  782,  783 

s.  2 

-     63,  268 

s.  18- 

783 

33  &  34  Vict.  c.  23  (Forfeiture,  &o.) 

67,  68,  80,  268,  269 

s.  1 

-268,  269,  795 

ss.  2—4 

796 

ss.  7,  9 

80 

ss.  7—10 

796 

ss.  9  et  seqq. 

268 

ss.  12—17 

796 

s.  18 

268 

ss.  18—30 

797 

c,  34  (Charities) 

571 

c.  35  (Apportionment) 

98,  298,  306,  308,  310 

s.  2 

308 

s.  3 

308 

s.  4 

98,  309 

ss.  5—7 

309 

c.  46  (Irish  land) 

17 

0.  56  (Improvement  of  land) 

86 

c.  75  (Elementary  education),  ss.  19,  20 

229 

s.  23 

678 

c.  93  (Married  Women's  Property),  s.  8 

60,  61 

c.  97  (Stamp  Act,  1870) 

350 

c.  99  (Stamps) 

350 

c.  102  (Alien) 

783 

34  Vict.  c.  13  (Mortmain),  s.  5 

570 

34  &  35  Vict.  c.  43  (Eoolesiastioal  dilapidations) 

278 

c.  57  (Local — Metropohtan  Commons) 

152 

0.  79  (Landlord  and  tenant),  ss.  1,  2,  3 

315,316 

c.  82  (Church  building) 

256 

c.  84  (Improvement  of  land),  s.  2 

87 

0.  90  (Benefice) 

261 

c.  102  (Charities,  Ireland),  s.  16 

588 

u.  116  (Statute  Law  Revision) 

142 

35  &  36  Vict.  c.  24  (Charities) 

552 

0.  39  (Aliens),  s.  1 

783,  784 

c.  50  (Landlord  and  Tenant) 

294,  316 

c.  92  (Constable),  s.  13    - 

325 

36  &  37  Vict.  0.  50  (Church  Building) 

256,  570 
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36  &  37  Vict.  0.  60  (Quare  impedit),  sot.  2,  3 

282 

c.  66  (Judicature  Act,  1873),  s.  21 

269 

s.  25,  subs.  3 

116 

subs.  5 

Add.  and  17 

subs.  8 

-Add. 

subs.  11 

116 

c.  86  (Elementary  education),  s.  13 

578 

37  &  38  Vict.  0.  33  (Leases  and  sales  of  settled  estates) 

85,  755 

c.  37  (Appointment) 

397 

c.  57  (Limitation  of  time) 

-  99,  333,  366,  759 

s.  1 

81 

s.  8 

99,  9S8 

s.  9 

10,  99,  759 

c.  78  (Vendor  and  Purcliaser  Act,  1874) 

1010,  1011 

s.  4 

1011 

s.  5 

885,  1011 

s.  6 

587,  1011 

38  &  39  Vict.  c.  77  (Judicature  Act,  1875) 

82,  327 

c.  86  (Master  and  servant),  s.  17 

7 

c.  87  (Land  Titles  and  Transfer  Act,  1875) 

1011 

s.  48 

885,  1011 

c.  92  (Agricultural  Holdings,  England)  - 

28,  33 

s.  51 

33,  34 

s.  52 

33 

s.  56 

33 

s.  57                                     -            - 

34 

s.  58 

34 

39  &  40  Vict.  c.  18  (Treasury  solicitor) - 

784 

c.  30  (Leases  and  sales  of  settled  estates) 

85,  755 

s.  4 

86 

s.  46 

85 

s.  48 

86 

s.  57 

85 

c.  56  (Common),  s.  33 

881 

c.  63  (Landlord  and  Tenant,  Ireland),  s.  4 

32 

c.  69  (Expiring  laws  continuance) 

148,  151 

40  &  41  Vict.  0.  18  (Settled  Estates) 

85,  112,  114,  755 

ss.  13—16  - 

114 

s.  16 

86 

ss.  46,  47 

754 

s.  58                               ... 

754 

c.  33  (Contingent  remainders)         70,  337,  345, 

363,  474,  605,  803 

s.  1 

475 
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ADDENDA  ET  EEEATA. 


The  Addenda  comprehend  the  cases  reported  up  to  the  31st  of  May,  1879. 

Page  7,  bottom  line.— For  "  3  Eliz.,"  read  "  5  EHz." 

Page  15,  col.  1,  fourteen  lines  from  bottom. — For  "Paisley,^'  read  "Parsley." 
Page  15,  col.  2,  eight  lines  from  bottom. — Por  "  Soe,"  read  "Doe." 
Page  54,  col.  1,  nine  Unes  from  the  bottom. — After  "  Betty  t.  Elliott,  lb.  110,  n.,"  add 
"  In  Grolcer  v.  Brady,  4  L.  R.,  I.  61,  there  was  a  lease  for  hves  habendum  to  the 
lessee,  his  heirs  and  assigns.     The  lease  "was  conveyed  by  marriage  settlement  to 
trustees,  their  executors,  administrators  and  assigns,  upon  trust,  after  certain  life 
interests,  for  the  children  of  the  marriage,  subject  to  appointment,  and  in  default 
of  appoiatment,  for  the  children  absolutely,  but  without  words  of  limitation.     The 
children  died  iutestate.     It  was  held,   that  upon  the  determination  of   the  life 
interests  the  heir-at-law  of  the  children  became  entitled  to  the  beneficial  interest  in 
the  lease." 
Page  58,  col.  1,  nineteen  lines  from  the  bottom. — After  "2nd  ed.,"  add  "The  order, 
it  seems,  wiU  be  made  where  it  appears  by  the  applicant's  affidavit  that  an  appU- 
cation  has  been  made  to  the  person  being  and  claiming  title  to  be  in  possession  in 
respect  of  the  life  estate  by  the  person  entitled  to  the  estate  in  remainder,  for  the 
production  of  the  cestui  que  vie,  and  the  person  so  in  possession  and  applied  to 
does  not  respond  to  the  application,  the  applicant  is,  under  the  statute,  entitled  to 
an  order  for  production  under  it.     In  re  Owen,  10  Ch.  D.  166." 
Page  63,  col.  1,  twenty-one  lines  from  top. — Por  "  o.  16,"  read  "  c.  66." 
Page  87,  col.  1,  eight  luies  from  top.— For  "  8  Vict.c.  13,"  read  "  8  Vict.  c.  18." 
Page  114,  col.  1,  twenty-five  lines  from  top. — For  "  c.  19,"  read  "c.  18." 
Page  114,  col.  2,  eight  lines  from  bottom. — ^For  "  o.  195,"  read  "c.  125." 
Page  115,    col.    1,    twenty-seven   lines   from  top. — After    "  Farrant  v.   Lovel,"    put 
"3  Atk." 

Page  142,  col.  1,  ten  hnes  from  top.— For  "4  &  5  Vict.  c.  58,"  read  "4  &  5  Vict, 
c.  38." 

Page  142,  col.  1,  fourteen  lines  from  top.— For  "7  &  8  Vict.  o.  38,"  read  "7  &  8  Vict, 
c.  37." 

Page  191,  col.  1,  eighteen  lines  from  the  bottom. — After  "the  right.  lb.,"  add, 
"  Beggan   v.  M'Bonald,  2  L.  P.,  I.  560." 

Page  194,  col.  2,  three  lines  from  the  bottom. — After  "  Emhrey  v.  Owen,  6  Exch.  371," 
add  "In  The  Earl  of  Sandwich  v.  Great  Northern  Railway  Co.,  10  Ch.  D.  707,  a 
railway  company  whose  line  crossed  a  stream  near  one  of  their  statioiLS,  took  water 
for  supplying  their  engines,  and  for  the  general  purposes  of  the  station.  On  a 
bill  filed  by  a  miUowner  lower  down  the  stream,  it  appeared  that  the  abstraction 
of  water  did  no  damage  in  wet  weather,  and  never  shortened  the  working  of  the 
mill  for  more  than  a  few  minutes  a  day,  it  was  held  that  the  company,  as  riparian 
owners,  were  entitled  to  take  a  reasonable  quantity  of  water  for  their  purposes, 
and  that  in  this  case  the  quantity  taken  was  reasonable." 

Page  198,  col.  2,  twelve  lines  from  the  top. — After  "  Crompton  v.  Lea,  19  L.  E.,  Eq. 
115,"  add  "  Or  by  the  act  of  a  stranger  over  whom  the  defendant  had  no  control. 
Box^r.  JiM,  4  Ex.  D.  76." 

Page  200,  col.  1,  twenty-two  lines  from  the  bottom. — After  "  Kodgkinson  v.  Ennor,  4 
Best  &  S.  229,"  add  "  Rameshur  Pershad  Narain  Singh  v.  Kooni  Behari  Pattulc,  4 
App.  Ca.  121." 

Page  205,  col.  1,  fifteen  lines  from  the  top.— After  "  13  C.  B.,  N.  S.  841,"  add  "And 
it  has  been  recently  decided  that  the  access  of  air  to  the  chimneys  of  a  building 
cannot,  as  against  the  occupier  of  neighbouring  land,  be  claimed  either  as  a  natural 
right  of  property,  or  as  an  easement  by  prescription  from  the  time  of  legal 
memory,  or  by  a  lost  grant,  or  under  the  Prescription  Act.  2  &  3  WOl  4,  t  71 
Bryant  v.  Lefever,  4  C.  P.  D.  172." 
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Page  225,  col.  2,  eleven  lines  from  top. — Por  " Bradel,"  read  "JBeadel." 
Page  226,  col.  2,  four  Knes  from  the  bottom.— After  "Krehl  v.  Bnrrell,  7  Ch.  D.  551," 
add  "afBrmed  11  Ch.  D.  146." 

Page  228,  col.  1,  twelve  lines  from  the  bottom.— After  "  5  Ch.  D.  769,"  add  "  "Where 
the  plaintiff  has  established  his  right  against  the  defendant  to  a  perpetual  injunc- 
tion, as,  for  instance,  to  prevent  his  obstructing  a  right  of  way,  the  Court  has  no 
power  imder  Lord  Cairns'  Act  (21  &  22  Vict.  o.  27),  a.  2,  to  oblige  him  against  his 
will  to  accept  damages  in  lieu  of  the  injunction.    Krehl  v.  Burrell,  11  Ch.  D.  146." 

Page  230,  col.  1,  three  Unas  from  bottom.— Por  "41  Geo.  4,"  read  "41  Geo.  3." 

Page  230,  col.  2,  two  lines  from  the  top.— After  "  3  Ir.  R.  C.  L.  52,"  add  "  Under 
the  General  Inclosure  Act  (8  &  9  Vict.  c.  118),  the  words  of  the  68th  section  are 
positive  that  all  roads  and  ways  not  set  out  by  the  valuer  on  making  his  award_ 
'shall  be  for  ever  stopped  up  and  extinguished.'     Turner  v.  Crush,  4  App.  Ca. 
221." 

Page  237,  col.  1,  eleven  lines  from  top.— Por  "c.  22,"  read  "c.  13." 

Page  237,  col.  2. — After  last  line,  add  "And  a  public  right  of  way  may  be  extinguished 
by  statute  by  necessary  implication  as  well  as  by  express  words.  Corporation  of 
Yarmouth  Y.  Simmons,  10  Ch.  D.  618." 

Page  275,  col.  1,  four  lines  from  top. — For  "  Cooh,"  read  "Coolce." 

Page  280,  col.  2,  nineteen  lines  from  the  bottom. — After  "  Sooth  v.  Potter,  Cro.  Jac. 
353,"  add  "And  in  a  recent  case  of  contract  byT.,  a  clerk  in  holy  orders,  to 
indemnify  W.,  who  had  claimed  the  right  of  presentation  to  a  living,  against  the 
costs  of  a  litigation  to  establish  that  right,  provided  "W.  in  case  of  success  should 
present  T.  to  the  living,  is  a  corrupt  agreement,  and  cannot  be  enforced ;  and, 
moreover  it  partakes  of  the  nature  of  champerty  and  maintenance.  LittledaU  v. 
Thompson,  4  L.  P.,  I.  43." 

Page  299,  col.  2,  thirteen  hues  from  the  bottom. — After  "  Cumming  v.  Bedboroiigh,  15 
Mee.  &  W.  438,"  add 

"  So  it  was  held  that  where  a  tenant  had  for  many  years  paid  the  land  tax,  he 
could  not  recover  it  back  from  his  landlord  (Denhy  v.  Moore,  1  B.  c&  Aid.  123).  It 
has  been  recently  decided  that  an  agreement,  that  if  the  tenant  will  continue  to 
pay  his  rent  in  full,  without  any  deduction  iu  respect  of  landlord's  property  tax 
paid  by  him,  the  landlord  will  repay  to  the  tenant  all  sums  he  has  paid  or  shall 
pay  for  the  landlord's  property  tax,  is  not  invalid  as  being  contrary  to  the  provi- 
sions of  5  &  6  Vict.  0.  35.     Lamb  v.  Brewster,  4  Q.  B.  D.  220." 

Page  307,  col.  1,  twelve  lines  from  top.— Por  "  c.  24,"  read  "  c.  22." 

Page  309,  col.  2,  fourteen  lines  from  the  bottom. — After  "  Sealy  v.  Stawell,  2  Ir.  P., 
Eq.  326,"  add  "And  when  a  term  of  a  liquidating  creditor  became  vested  in  his 
trustee,  who  made  an  assignment  thereof  during  the  current  quarter,  it  was  held 
that  the  lessor  might,  under  the  Apportionment  Act,  1870,  ia  an  action  brought 
after  the  expu-ation  of  the  quarter  against  the  trustee,  recover  a  proportionate  part 
of  the  quarter's  rent  up  to  the  time  of  the  assignment  over  by  him.     Swansea  Bank 
V.  Thomas,  4  Ex.  D.  94." 
Page  313,  col.  1,  six  lines  from  top.— Eor  "  14  C.  P.,"  read  "  14  C.  B." 
Page  325,  col.  2,  six  lines  from  bottom. — Eor  "Byrant,"  read  "Bryant." 
Page  330,  col.  1,  eighteen  Knes  from  the  bottom. — After  the  words  "Land,  and  Ten. 
167,  2nd  ed.,"  add  "An  injunction  to  restrain  a  landlord  from  exercising  the 
legal  right  of  distress  may,  under  the  Judicature  Act,  1873  (36  &  37  Vict.  c.  66), 
s.  25,  subs.  8,  be  granted,  but  only  upon  such  terms  and  conditions  as  the  court 
shall  think  just.     See  Shaw  v.  Earl  of  Jersey,  4  C.  P.  D.  120  ;  ia  which  case  the 
tenants,  having  brought  an  action  against  their  landlord  in  order  to  try  his  right 
to  the  rent,  an  injunction  was  granted  for  a  fortnight,  to  be  continued  only  if  the 
rent  was  paid  into  court. ' ' 
Page  333,  eight  lines  from  bottom.— Eor  "  4  Geo.  2,  c.  29,"  read  "  4  Geo.  2,  o.  28." 
Page  361,  col.  2,  sixteen  Knes  from  top. — After  "  W-ykham,"  insert  "v.  Wykham." 

Page  377,  col.  2,  seventeen  lines  from  the  bottom. — After  "  Willis  v.  Shorral,  1  Atk. 
474,"  add  "Dunne's  Trusts,  1  L.  R.,  I.  516." 

Page  449,  note  {g).—For  "  39  &  40  Geo.  3,  c.  60,"  read  "  39  &  40  Geo.  3,  c.  98." 

Page  478,  col.  1,  seven  lines  from  bottom. — Eor  " Macivorth,"  read  " Mackworth.'" 
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Page  503,  nine  lines  from  top.— For  "  Tinder,"  read  "Trindcr. 

Page  517,  col.  1,  thirteen  lines  from  top.— Por  "  Short,''  read  "  Sturt." 

Page  549,  col.  1,  seven  lines  from  bottom.— For  "  9  Geo.  4,"  read  "  9  Geo.  2." 

Page  586,  ool.  1,  twenty-two  Unes  from  top.— For  "  17  &  18  Vict.,"  read  "  16  &  17 

Vict." 
Page  588,  ool.  2,  twelve  lines  from  tlie  top.— After  "Stewart  v.  Barton,  6  Ir.  E.,  Eq. 

215,"  add  "Marlandy.  Perry,  3  L.  B.,  I.  135.'' 
Page  613,  col.  1,  nineteen  lines  from  top.— For  "  Waven,"  read  "  Waren." 
Page  617,  col.  2,  eleven  Unes  from  the  bottom.— After  "  Jt/wdes  v.  Modes,  27  Beav. 

413,"  add  "In  re  Sarrison's  Estate,  3  L.  K.,  I.  114." 
Page  647,  ool.  1,  lines  ten  and  eleven  from  top.— For  "2  Dr.,"  read  "  3  Dr." 
Page  655,  col.  2,  twenty  lines  from  the  bottom.— After   "Webster  v.  Parr,  26  Beav. 

236,"  add— 

' '  Where  after  gifts  of  annuities  to  persons  for  their  respective  lives  there  is  a  gift 

over  to  the  survivor  in  case  he  should  die  without  issue  in  the  lifetime  of  the  other, 

there  is  no  gift  by  implication  to  the  children  of  the  respective  annuitants.     Sey- 
mour V.  Kilbee,  3  L.  E,.,  I.  33." 
Page  678,  col.  1,  twenty-three  lines  from  the  top.— After  "  12  W.  E.  998,"  add  "  See 

and  consider  Newsom's  Trusts,  1  L.  E.,  I.  373." 
Page  688,  col.  1,  four  lines  from  the  top.— After  "5  Ir.  Jur.  245,"  add  "In  re  Chin- 

nery's  Estate,  1  L.  E.,  I.  296." 
Page  723,  col.  2,  nineteen  lines  from  the  bottom. — After  "  Maden  v.  Taylor,  11  W.  N. 

101,"  add  "  Yarroto  v.  Knightly,  8  Ch.  D.  736." 

Page  755,  col.  1,  twenty-four  Unes  from  top.— For  "3  &  4  Vict.,"  read  "3  &  4 

Win.  4." 
Page  776,  col.  1,  three  lines  from  bottom.— For  "  19  Geo.  2,"  read  "  9  Geo.  2." 
Page  790,  col.  2,  five  Hues  from  bottom.— For  "  3  Wils.,"  read  "  2  Wils." 
Page  794,  col.  2,  seven  lines  from  top.— After  "  39  &  40  Geo.  3,"  add  "c.  88." 

Page  805,  col.  1,  two  lines  from  the  top. — After  "  Bagger  Y.  Payne,  23  Beav.  474,"  add 

"Picken  v.  Matthews,  10  Ch.  D.  264." 
Page  805,  col.  2,  eighteen  Unea  from  the  top. — After  "Mann  v.  Thompson,  Kay,  638," 

add  "Rogers  v.  Muteh,  10  Ch.  D.  25." 
Page  865,  col.  1,  eight  lines  from  the  bottom. — After  the  words  "  estate  for  life,"  add 

the  words,  "See  Comfort  y.  Uroivn,  10  Ch.  D.  146,  explaioing  HerricJcY.  Franklin." 

Page  865,  col.  2,  four  Unes  from  bottom. — For  "Butler,"  read  "Butter." 

Page  892,  col.  2. — After  last  line  add,  "  In  a  recent  case  leasehold  property  was  given 
by  will  to  two  sisters  as  joint  tenants,  and  they  eventually  agreed  to  bequeath  it 
in  trust  for  the  other  for  life,  and  for  their  nieces  after  the  death  of  the  survivor. 
One  sister  having  died,  the  survivor  made  a  will  giving  the  property  in  a  difEerent 
manner.  It  was  held  by  Hall,  V.  C,  that  the  agreement  between  the  sisters, 
carried  out  by  the  making  of  the  wills,  severed  the  joint -tenancy,  and  that  the 
property  must  be  administered  on  the  footing  of  a  tenancy  in  common.  In  re 
Wilford's  Estate,  11  Ch.  D.  267." 

Page  913,  c.  2,  sixteen  lines  from  bottom. — For  "Nowell,"  read  "Howell." 

Page  928,  col.  2,  thirteen  hues  from  the  bottom. — After  "  In  re  Wells'  Estate,  6  L.  E., 

Eq.  699,"  add  "Ellis  v.  Eouston,  10  Ch.  D.  236." 
Page  935,  col.  1,  five  lines  from  the  bottom. — After   "  BaddeUy  v.  Qingell,  1  Exoh. 

319,"  add  "Jennings  v.  Jennings,  1  L.  E.,  I.  652." 

Page  938,  col.  2,  eleven  lines  from  top. — For  "ib.,"  read  "L.  E.,  6  Ch.  App." 

Page  939,  col.  2,  twelve  lines  from  the  bottom. — After  "  Garland  v.  Beverley,  9  Ch.  D. 
213,"  add  "In  re  Tivohill,  3  L.  E.,  I.  21." 

Page  974,  col.  1,  twenty-two  Hnes  from  the  top. — After  "In  re  Wilcocks'  Settlement, 
1  Ch.  D.  229,"  add  "  Bibiens  v.  Potter,  10  Ch.  D.  733." 

Page  1011,  col.  2,  twelve  Hnes  from  top.— For  "o.  17,"  read  "c.  87." 


Digitized  by  Microsoft® 


LEADING   CASES 


EEAL  PEOPEETY,  CONYEYANCINa, 


©ottiSttttction  of  Wiill^* 


EOUSE'S    CASE(4 

Mich.  30  Mis. 
[Reported  Owen,  27.] 

Tenant  at  Sufferance.] — Tenant  pur  autre  vie  of  a  manor  continues 
and  holds  the  same  after  the  death  of  the  cestui/  que  vie  : — JTeld,  that 
as  he  came  in  hy  right  he  was,  after  the  death  of  cestuy  que  vie,  tenant 
hy  sufferance,  and  not  a  disseisor. 

Semble,  that  any  grants  made  by  him  are  good,  inasmuch  as  he  is  dominus 
pro  temjwre. 

IT  was  moved  in  tHs  case,  that  if  tenant  for  term  d'auter  vie  does 
continue  and  hold  in  his  estate  after  the  death  of  cestuy  que  vie,  if  he 
he  a  disseisor,  and  whether  in  pleading,  the  plea  ought  to  be  seised 
and  not  possessed. 

Shuttkworth. — ^He  was  legally  in  at  first,  and  therefore  cannot  be 
a  disseisor,  15  Edw.  4,  41.  A  freehold  could  not  be  gained  where  he 
came  in  by  the  agreement  of  the  party,  and  12  Ass.  22.  "Where  the 
husband  and  wife  were  seised  of  a  freehold,  and  after  were  divorced 
by  suit  on  the  woman's  part,  whereby  the  woman  is  to  have  all  the 
land,  yet  if  the  husband  continue  in  possession  and  dies  seised,  this 
descent  shall  not  take  away  entry,  because  he  was  no  disseisor. 

(»)  See  S.  C.  nom.  Rous  v.  Artois,  2  Leoa.  45 ;  Mo.  236. 
T.L.C.  B 
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2  Eouse's  Case. 

Gaudj/. — He  is  tenant  at  sufferance  and  no  disseisor ;  and  there  it 
■was  moved,  that  if  tenant  at  sufferance,  or  a  disseisor,  make  copies  of 
copyhold  lands,  if  they  be  good  or  voidable : 

Wilde  took  here  a  diversity  between  a  termor  that  holds  over,  and 
a' tenant  at  sufferance ;  for  in  the  case  of  a  tenant  at  sufferance,  there 
is  no  freehold  taken  from  the  lessor  which  the  continuance  of  posses- 
sion doth  not  take  from  him,  but  where  the  tenant  holds  over  his  term 
there  the  freehold  is  disturbed,  and  therefore  there  is  a  disseisin  :  but 
at  that  present  if  seemed  to  the  judges  that  there  was  no  diversity. 

Godfrey,  however,  in  the  next  term  moved,  that  if  tenant  for 
another's  life  held  over  his  estate  he  had  a  fee  simple ;  and  he  granted 
that  it  was  otherwise  in  some  cases,  for  if  he  claim  to  be  tenant  at  the 
will  of  the  lessor  he  shall  not  gain  a  fee  simple.  For  Littleton,  in 
his  chapter  of  Releases,  108,  saith,  that  tenant  at  sufferance  is  where 
a  man  in  his  own  wrong  doth  convey  lands  and  tenements  at  the  will 
of  him  that  hath  the  freehold,  and  such  occupier  claimeth  nothing 
but  at  wiU..  But  in  this  case  the  tenant  claims  otherwise  than  at  the 
wiU  of  the  lessor,  he  does  not  claim  anything  at  the  will  of  the  lessor, 
as  in  the  case  of  Littleton,  but  claims  to  hold  over  against  the  will  of 
the  lessor,  which  is  no  tenancy  at  sufferance.  And  10  Edw.  4,  if  a 
man  makes  a  lease  at  will,  and  the  lessor  dies,  and  he  continues  and 
claims  fee,  the  heir  shall  have  a  mortdanoestor.  And  18  Edw.  4,  25, 
if  cestuy  que  use  dies,  and  the  tenant  continues  in,  and  the  tenant  is 
impleaded,  the  lessor  shall  not  be  received,  and  the  reason  is  because 
there  is  no  reversion  in  him,  but  the  tenant  hath  it.  And  22  Edw.  4, 
38,  by  Hussey,  Justice,  if  a  termor  holds  over  his  term,  there  an 
estate  in  fee  is  confessed  to  be  in  him  by  matter  of  law ;  but  it  is  a 
doubt  whether  he  be  a  disseisor  or  not,  but  it  seemeth  not,  for  a  tres- 
pass does  not  lie  against  him  before  regress.  And  in  the  7  Hen.  4, 
43,  if  a  guardian  holds  the  possession  at  the  full  age  of  the  heir,  or 
tenant  for  years  after  his  term  expired,  the  estate  shaU  be  judged  in 
fee.  And  in  our  case  he  hath  not  claimed  to  hold  at  will,  for  he  hath 
done  contrary,  for  he  hath  made  copies. 

By  all  the  Justices. — If  tenant  at  wHl,  or  for  years,  or  at  sufferance, 
make  a  lease  for  years,  this  is  a  disseisin,  and  a  tenant  at  wiU  doth 
thereby  gain  a  freehold,  and  thereby  doth  claim  a  greater  estate  than 
he  ought,  and  so  it  is  in  this  case. 
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2.  Admitting  Mm  to  be  tenant  at  sufferance,  the  question  is  if  lie 
may  grant  copies,  and  whether  they  be  good ;  and  it  seems  he  may, 
for  no  trespass  lies  against  him,  because  he  is  dominus  pro  tempore ; 
and  it  is  not  like  a  copy  made  by  an  abator  or  disseisor,  for  it  hath 
been  adjudged  that  copies  made  by  them  are  void ;  but  in  this  case 
his  act  of  making  copies  agrees  with  the  custom,  as  in  Grisbrook's 
Case.  If  an  administrator  sells  goods,  and  pays  debts  with  the 
money,  and  after  he  who  is  executor  proves  the  will,  he  shall  never 
avoid  this  sale,  for  that  it  was  done  according  to  the  will,  which  the 
executors  were  compelled  to  do.  So  in  the  12  H.  6,  if  a  baily  cuts 
trees  and  repairs  an  ancient  pale,  this  is  good ;  and  6  E..  2,  if  he 
pays  quit  rents  it  is  good. 

Coke. — He  comes  in  by  right,  and  therefore  is  tenant  at  sufferance, 
and  like  this  case  is  Dyer,  35  H.  8,  57,  Lord  Zoitche's  Case,  where 
cestuy  que  use  for  life,  the  remaiader  over  in  taU,  made  a  lease  for 
the  term  of  the  life  of  the  lessee,  and  died,  and  the  lessee  continued 
his  estate,  the  opinions  of  the  justices  of  both  benches  were,  that  he 
was  but  tenant  at  sufferance. 

Popham. — If  a  manor  be  devised,  and  the  devisee  enters  and  makes 
copies,  and  then  the  devise  is  found  to  be  void,  yet  the  copies  of  sur- 
render made  by  such  devisee  are  good :  but  contrary  where  new  or 
voluntary  copies  are  made  by  him,  7  Eliz.  And  in  the  Lord  Arundel's 
Case  a  feoffment  in  fee  was  made  of  a  manor  upon  condition,  the 
feoffee  upon  condition  grants  voluntary  copies,  those  are  good. 

Atkins,  on  the  contrary,  made  a  difference  between  a  tenant  at 
will  and  a  tenant  at  sufferance,  for  a  tenant  at  will  shall  have  aid,  but 
so  shall  not  the  other,  as  in  2  H.  4 ;  and  a  release  to  one  is  good  and 
to  the  other  not,  &c.  And  when  he  holds  over  he  doth  assume  an 
interest  which  shall  not  be  thought  wrongful,  for  he  is  neither  abator 
nor  disseisor,  and  therefore  dominus  ;  and  therefore  the  copies  made 
by  him  are  good,  4  H.  7,  3.  Tenant  at  sufferance  may  justify  for 
damage  feasant. 

And  all  the  Justices  held  for  the  plaintiff,  and  that  he  that  made 
the  copy  was  but  tenant  at  sufferance,  and  not  disseisor,  and  that  he 
had  no  fee.  And  the  judgment  was  to  be  entered,  unless  the  de- 
fendant showed  better  matter. 

b2 
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RICHARDSON  v.  LANGRIDGE. 


Nov.  9,  1811. 
[Eepoeted  4  Taunt.  128.] 

Tenant  at  Will — From  Year  to  Year. J — If  cm  agreement  he 
made,  to  let  premises  so  long  as  both  parties  like,  and  reserving  a  com- 
piensation,  aeeriiing  de  die  in  diem,  and  not  referable  to  a  year,  or  any 
aliquot  part  of  a  year,  it  does  not  create  a  holding  from  year  to  year, 
but  a  tenancy  at  toill,  strictly  so  called. 

And  although  the  tenant  has  expended  money  on  the  improvement  of 
the  premises,  that  does  not  give  him  a  term  to  hold  until  he  is  in- 
demnified. 

If,  however,  there  were  a  general  letting  at  a  yearly  rent,  though  payable 
half-yearly,  or  quarterly,  and  though  nothing  were  said  about  the  dura- 
tion of  the  term,  it  is  an  implied  letting  from  year  to  year. 

TRESPASS  for  breaking  and  entering  a  stable  of  the  plaiatifE,  and 
breaking  to  pieces  the  doors  and  locks,  and  tearing  down,  damaging, 
and  destroying  the  bins,  troughs  and  mangers  of  the  plaintifE,  and 
locking  up  the  stable  and  expelling  the  plaintiff  from  his  possession. 
The  defendant  pleaded,  first,  not  guilty ;  secondly,  that  E.  Crossley, 
being  seised  in  fee  of  the  premises,  by  indenture  demised  to  the  de- 
fendant, among  other  things,  the  stable,  for  a  term  of  twenty-one 
years  yet  unexpired,  by  virtue  whereof  the  defendant  entered  and 
was  possessed,  and  by  reason  of  such  possession  justified  the  acts  com- 
plained of  in  the  declaration.  The  plaintiff,  confessing  the  seisin  of 
Crossley  and  the  lease  to  the  defendant,  repHed  that  the  defendant 
afterwards  and  during  the  said  term  of  twenty-one  years,  demised  to 
the  plaintiff  the  said  stable  with  the  appurtenances,  to  hold  to  the 
plaintiff  during  a  certain  term,  that  is  to  say,  for  so  long  a  time  as 
they  the  plaintiff  and  the  defendant  shoidd  respectively  please,  the 
plaintiff  rendering  to  the  defendant  a  certain  compensation  between, 
them  in  that  behalf  agreed  upon  for  the  same,  by  virtue  of  which 
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demise  the  plaintiff  entered  and  was  possessed,  until  the  defendant 
afterwards  and  during  the  continuance  of  the  said  term  and  interest  of 
the  plaintiff  therein  of  his  own  wrong  committed  the  said  several 
trespasses.     The  defendant,  apprehending  that  the  demise  laid  ia  the 
plea  was  descriptive  of  a  holding  from  year  to  year,  instead  of  re- 
joining that  he  had  determined  his  will,  rejoined  that  he  did  not 
demise  the  said  stahle  to  the  plaintiff  in  manner  and  form  as  the 
plaintiff  had  alleged,  and  tendered  issue  thereon,  in  which  the  plaintiff 
joined.      Upon  the  trial  of  this  cause,  at  the  Maidstone  Summer 
Assizes  1811,  before  Lord  EUenborough,  C.J.,  the   evidence  was, 
that  the  defendant  having  taken  a  lease  of  a  close  of  land,  and  built 
a  shed  therein,  in  August  1810,  let  the  same  by  parol  to  the  plaintiff, 
who  was  a  carrier,  upon  an  agreement  made  without  any  reference  to 
time,  that  the  plaintiff  should  convert  it  into  a  stable,  and  that  the 
defendant  should  have  all  the  dving  made  by  the  plaintiff's  horses. 
The  plaintiff,  after  having  for  some  time  occupied  it  in  its  original 
state,  laid  out  about  six  pounds  in  putting  up  a  rack  and  manger  and 
converting  the  building  to  a  stable.     About  the  end  of  the  following 
April  the  defendant  requested  biTn  to  leave  the  premises,  and  upon 
his  refusing  to  do  it  tiU.  he  could  suit  himself  elsewhere,  the  defendant, 
in  the  plaintiff's  absence,  and  without  having  given  him  any  written 
notice  to  quit,  forced  open  the  door,  took  down  the  rack  and  manger 
and  carried  it  out  of  the  stable,  and  took  and  used  the  manure  which 
had  been  made  upon  the  premises  during  the  plaintiff's  occupation  of 
them,  and  which  was  of  considerable  value.     The  defendant's  counsel 
contended  that  the  evidence  proved  a  strict  tenancy  at  will  (which, 
though  it  made  good  the  defendant's  case,  the  plaintiff  by  his  repli- 
cation himself  alleged,  and  the  defendant  by  his  rejoinder  denied), 
and  that  therefore  the  defendant  was  entitled  at  any  time  to  deter- 
mine his  will,  and  to  enter  upon  the  premises  and  resume  the  possession 
when  he  pleased,  without  any  notice  to  quit.     The  counsel  for  the 
plaintiff  contended  that  this  must  be  a  yearly  holding,  or  that  at  all 
events  the  defendant,  having  put  the  plaintiff  into  possession  and 
suffered  him  to  contract  an  expense  by  erecting  a  rack  and  manger, 
could  not  countermand  the  permission  at  his  pleasure ;  upon  the  same 
principle  on  which,  in  the  case  of   Winter  v.  BroclcwcU,  8  East,  308, 
it  was  held,  that  a  licence  once  executed,  if  it  be  to  do  a  thing 
whereby  the  party  incurs  expense,  cannot  be  revoked,  unless  the 
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grantor  tenders  to  tlie  grantee  all  the  expense  wMcli  he  has  incurred 
in  executing  the  licence.  Lord  EUenhorough,  0.  J.,  thought  that 
the  demise,  being  so  long  as  each  party  should  respectively  please, 
warranted  the  defendant  in  putting  an  end  to  the  holding  when  he 
pleased,  and  in  evicting  the  tenant  without  any  notice ;  whereupon 
the  plaintiff,  either  not  adverting  to  the  terms  of  his  issue,  or  pro- 
bably fearing  that,  though  he  had  literally  proved  his  issue  and  was 
entitled  to  a  verdict  thereon,  the  defendant  would  be  entitled  to  judg- 
ment lion  obstante  veredicto,  submitted  to  a  nonsuit. 

Best,  Serjt.,  on  this  day  moved  for  a  rule  nisi  to  set  aside  the 
nonsuit  and  have  a  new  trial.  He  first  contended  that  there  was  at 
this  day  no  such  estate  possible  in  law  as  a  strict  tenancy  at  will ; 
where  no  longer  term  was  defined,  aU  was  tenancy  from  year  to  year. 
At  all  events,  the  taking  of  the  dung  was  equivalent  to  an  accept- 
ance of  rent ;  and  after  an  acceptance  of  rent,  a  half-year's  notice  to 
quit  was  necessary :  Doe  d.  Shore  v.  Porter,  3  T.  E.  16.  Lord  Kenyan, 
C.  J.,  says,  "  The  tenancy  from  year  to  year  succeeded  to  the  old 
tenancy  at  will,  which  was  attended  with  many  inconveniences.  And 
in  order  to  obviate  them  the  Courts  very  early  raised  an  implied 
contract  for  a  year,  and  added  that  the  tenant  could  not  be  removed 
at  the  end  of  the  year  without  receiving  six  months'  previous  notice." 
Right  A.  Cutting  v.  Barby,  1  T.  E.  163,  BuUer,  J.,  "The  reason  is 
(of  the  rule  of  law  which  construes  what  was  formerly  a  tenancy  at 
will  of  lands  as  a  tenancy  from  year  to  year),  that  the  agreement  is  a 
letting  for  a  year  at  an  annual  rent :  then  if  the  parties  consent  to  go 
on  after  that  time,  it  is  a  letting  from  year  to  year."  And  again,  the 
moment  the  year  began,  the  defendant  had  a  right  to  hold  to  the  end 
of  that  year ;  therefore  there  should  have  been  half  a  year's  notice  to 
quit  before  the  end  of  the  term.  He  also  referred  to  the  case  of 
Winter  v.  Brocktoell,  8  East,  308,  and  urged  that  at  least  the  tenant, 
having  erected  the  rack  and  manger  at  a  considerable  expense,  was 
entitled  to  a  term  long  enough  to  indemnify  him. 

3Iansfield,  C.  J. — That  case  has  not  the  slightest  resemblance  to 
the  present  case.  You  must  find  some  act  of  parliament,  or  some 
decision  of  the  Courts,  that  two  persons  cannot  agree  to  make  a 
tenancy  at  will.     But  it  is  a  maxim  that  modus  et  conventio  vincunt 
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legem.  Have  you  any  case  where  the  Courts  have  declared  that  there 
must  be  a  tenancy  from  year  to  year,  the  parties  having  expressly 
agreed  that  the  holding  shall  be  so  long  as  both  parties  please  ?  and 
of  that  there  is  evidence  here.  You  say  that  Lord  EUenhoroiigh  was 
of  opinion  that  the  evidence  did  not  prove  a  tenancy  for  a  year  :  the 
nonsuit  then  must  have  proceeded  on  the  ground  that  there  was  such 
an  agreement  as  the  plaintiff  has  himself  stated.  Here  you  speak 
all  along  of  an  indefinite  agreement.  If  there  were  a  general  letting 
at  a  yearly  rent,  though  payable  half-yearly  or  quarterly,  and  though 
nothing  were  said  about  the  duration  of  the  term,  it  is  an  implied 
letting  from  year  to  year.  But  if  two  parties  agree  that  the  one  shall 
let,  and  the  other  shall  hold,  so  long  as  both  parties  please,  that  is  a 
holding  at  will,  and  there  is  nothing  to  hinder  parties  from  makiug 
such  an  agreement. 

Heath,  J. — I  am  of  the  same  opinion.  It  is  said  that  an  indefinite 
hiring  of  a  servant  is  an  hiring  for  a  year,  but  those  cases  do  not 
apply.  That  presumption  is  founded  upon  the  imiversal  custom  of 
hiring  servants  at  statute  fairs,  which  is  usually  for  a  year  («).  There 
is  no  custom  that  if  a  man  lets  premises  to  another  he  shall  let  them 
for  a  year. 

CJiamhre,  J.,  denied  the  proposition,  that  at  this  day  there  is  no 
such  thing  as  a  tenancy  at  will ;  the  taking  of  the  dung  by  the  land- 
lord gave  the  tenant  no  term  in  the  premises.  Surely  the  distinction 
has  been  a  thousand  times  taken  :  a  mere  general  letting  is  a  letting 
at  win ;  if  the  lessor  accepts  yearly  rent,  or  rent  measured  by  any 
aliquot  part  of  a  year,  the  Courts  have  said,  that  is  evidence  of  a 
taking  for  a  year.  That  is  the  old  law,  and  I  know  not  how  it  has 
ever  come  to  be  changed.  The  Courts  have  a  great  incHnation  to 
make  every  tenancy  a  holding  from  year  to  year,  if  they  can  find  any 
foundation  for  it,  but  in  this  case  there  is  none  such. 

The  Court  refused  the  rule. 

[a)  See  3  Eliz.  u.  4,  o.  3,  repealed  by  38  k  39  Vict.  c.  86,  a.  17. 
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There  is  a  difficulty  sometimes  in 
determining  by  what  tenancy  a  per- 
son holds  land,  whether  as  tenant  at 
sufferance,  tenant  at  will,  or  tenant 
from  year  to  year ;  this  principally 
arises  from  the  tendency  in  the  de- 
cisions of  the  Courts  to  raise  by  con- 
struction of  law,  where  possible,  an 
estate  byrightrather  than  by  wrong, 
and  an  estate  of  certain  duration 
rather  than  one  dependent  on  mere 
accident  or  caprice. 

In  order  to  illustrate  these  re- 
marks, and  to  examine  the  deci- 
sions of  the  Courts  upon  this  sub- 
ject, it  is  proposed  to  consider — 
I.  Tenancy  at  Sufferance ;  II.  Ten- 
ancy at  Will;  and  III.  Tenancy 
from  Year  to  Year. 


I.   Tenancy  at  Sufferance. 

A  tenancy  at  sufferance  has  been 
defined  as  the  lowest  estate  which 
can  subsist;  it  arises  where  a  person 
has  held  by  a  lawful  title,  and  con- 
tinues the  possession  after  his  title 
has  determined,  without  either  the 
agreement  or  disagreement  of  the 
person  then  entitled  to  it.  Watk. 
Convey,  note  by  Morley,  p.  23. 
Where,  for  instance,  a  tenant  pur 
autre  vie  continues  in  possession 
after  the  death  of  the  cestui  que  vie 
{Allen  V.  Hill,  Cro.  EHz.  238;  3 
Leon.  153),  or  a  tenant  for  life,  sub- 
ject to  a  condition  determining  his 
estate,  holds  over  after  breach  of 
the  condition  {Allen  v.  Hill,  Cro. 
Eliz.  238),  or  a  tenant  for  years 
{Butler  V.  Duchnanton,  Cro.  Jac. 
169;  Doe  d.  Patrick  v.  Duke  of 
Beaufort,  6  Exch.  498,  503),  or 
his  assignee  or  undertenant  (lb.; 
Sir)ikinY.  Ashursf,  4  Tyrw.  781;   1 


Cr.  M.  &  E.  26 1 ),  holds  over  after  the 
expiration  of  the  term,  or  a  tenant 
from  year  to  year  holds  over  after 
the  determination  of  the  tenancy  by 
notice  to  quit,  or  by  the  death  of 
the  lessor,  who  was  only  tenant  for 
life  {Doe  d.  Thomas  v.  Roberts,  16 
M.  &  W.  780),  or  a  tenant  at  will 
holds  over  after  the  determination 
of  the  estate  by  any  of  the  modes 
hereinafter  mentioned  (see  post,  p. 
18 ;  Doe  d.  Bennett  v.  Turner,  7 
M.  &  W.  226;  9  M.  &  W.  643; 
Doe  d.  Goody  v.  Carter,  9  Q.  B. 
863);  in  every  such  case  the  person 
so  holding  over  will  be  tenant  at 
sufferance.  See  also  Co.  Litt.  57b; 
Vin.  Abr.  and  Com.  Dig.  title 
Estate. 

It  seems,  however,  that  the  heir 
of  a  tenant  at  sufferance  will  not 
succeed  his  ancestor  in  the  tenancy, 
because  he  would  not,  according  to 
the  ordinary  definition  of  the  te- 
nancy laid  down  in  Rouse's  Case, 
have  entered  by  a  lawful  title. 
Berry  v.  Goodman,  2  Leon.  147; 
Doe  V.  Perkins,  3  Mau.  &  Sel.  271. 

A  mortgagor  in  possession,  as 
will  be  hereafter  seen,  is,  in  many 
cases,  merely  a  tenant  at  sufferance 
to  the  mortgagee  (see  post,  p.  14 — 
17). 

A  tenancy  at  sufferance  arises  by 
implication  of  law;  it  cannot  origi- 
nate by  contract  of  the  parties 
(Watk. Conv.  24).  InBerryY.  Good- 
man, 2  M.  &  W.  768,  there  was  an 
instrument  in  these  terms, —  "I 
hereby  certify  that  I  remain  in  the 
house  belonging  to  W.  G.,  on  suf- 
ferance only,  and  agree  to  give  him 
immediate  possession  at  any  time 
he  may  require."  It  was  held  by 
the    Court    of    Exchequer  not   to 
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amount  to  an  agreement  for  a 
tenancy  so  as  to  require  a  stamp. 

In  some  cases  no  tenancy  will 
arise,  although  the  person  holding 
over  may  originally  have  held  by 
a  lawful  title.  Thus,  any  person 
holding  over  against  the  Crown  is 
an  intruder,  and  not  a  tenant  at 
sufferance,  inasmuch  as  no  laches 
can  be  imputed  to  the  Crown  for 
not  entering.  Co.  Litt.  57  b ;  At- 
tornet/- General  v.  Andrew,  Hard. 
25  ;  Doe  d.  Watt  v.  Morris,  2  Bing. 
N.  C.  196. 

Again,  if  a  guardian  after  the 
full  age  of  the  heir  continues  in 
possession,  he  is  not  tenant  at  suf- 
ferance, as  he  would  have  been  if  he 
had  entered  under  an  estate'  created 
by  a  terre-tenant,  but  an  abator,  be- 
cause his  estate  was  created  by  act 
of  law.     Co.  Litt.  57  b. 

This  tenancy  cannot  be  either 
conveyed,  assigned,  or  demised 
{Shopland  v.  Rydler,  Cro.  Jao.  55  ; 
and  see  3  East,  451),  so  as  to  bind 
any  one,  except  the  tenant  at  suf- 
ferance himself. 

And  moreover  since  it  arises  by 
construction  of  law  and  not  by 
contract,  and  there  is  no  privity 
between  the  landlord  and  tenant, 
it  has  consequently  been  held  that 
a  release  from  the  former  will  not 
operate  to  enlarge  the  estate  of  the 
latter.  Co.  Litt.  270  b,  271  a; 
Butler  V.  Duckmanton,  Oro.  Jac. 
169;  Thunder  A.,  Weaver  y.  Belcher, 
3  East,  449. 

In  Eouse's  Case  (selected  as  one 
of  the  principal  cases  at  the  head 
of  this  note)  it  was  held  that  grants 
of  copyholds  made  by  a  mere  tenant 
at  sufferance  were  good,  and  this 
does  not  conflict  with  what  has  be- 


fore been  laid  down,  that  a  tenant 
at  sufferance  cannot  convey  his 
estate,  because  the  validity  of 
grants  of  copyholds  by  a  tenant  at 
sufferance  depends  upon  their  being 
merely  ministerial  acts.  1  Scriv. 
Cop.  96,  97. 

This  tenancy  seems  to  have  ori- 
ginated in  a  desire  of  the  judges, 
by  implying  it  between  two  parties, 
to  prevent  adverse  possession  from 
arising,  when  a  particular  estate 
determined  without  the  knowledge 
of  the  person  entitled  in  reversion. 
Thus  if  a  tenant  for  a  term  of  years 
held  over  after  the  expiration  of 
the  term,  time  would  not,  under  the 
statute  of  21  James  1,  c.  16,  begin 
to  run  from  the  end  of  the  term,  as 
the  person  remaining  in  possession 
was  in  effect  a  tenant,  and  did  not 
hold  by  an  adverse  title ;  and  under 
that  statute  time  would  only  run 
from  the  commencement  of  adverse 
possession.  See  Smartle  v.  Wil- 
liams, 3  Lev.  387  ;  Roe  v.  Ferrars, 
2  Bos.  &  Pul.  542  ;  Doe  v.  Hidl,  2 
Dowl.  &  Ey.  38 ;  sed  vide  Fishar 
V.  Prosser,  Cowp.  218. 

Now,  however,  sections  1  and  2 
of  3  &  4  WiU.  4,  0.  27,  have  done 
away  with  the  doctrine  of  7ion  ad- 
verse possession ;  and  except  in 
cases  falling  within  the  fifteenth 
section  (which  has  now  generally 
ceased  to  have  any  operation)  the 
question  is,  whether  twenty  years 
have  elapsed  since  the  right  accrued, 
whatever  he  the  nature  of  the  pos- 
session; per  Lord  Denman,  C.  J., 
in  Nepean  d.  Doe  v.  Knight,  2  Mees. 
&  W.  911.  See  also  Doe  v.  Oower, 
21  L.  J.  (Q.  B.)  57. 

Where  a  tenancy  at  will  is,  by 
the  act  of  the  landlord,  converted 
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into  a  tenancy  at  sufferance,  still 
the  twenty  years  must  be  computed 
from  the  expiration  of  the  first  year 
after  the  commencement  of  the 
original  tenancy  at  will ;  but  if  a 
new  tenancy  at  will  be  created  be- 
tween the  parties,  then  the  twenty 
years  will  be  calculated  from  the 
expiration  of  the  first  year  of  such 
new  tenancy.  Sug.  Prop.  Stat.  2nd 
edit.  57;  and  see  Doe  v.  Turner,  7 
M.  &W.  226;  9M.  &W.  643;  Doe 
V.  Carter,  9  Q.  B.  863 ;  Hodgson  v. 
Hooper,  3  Ell.  &  Ell.  149  ;  but  see 
and  consider  Randall  v.  Stevens,  2 
Ell.  &  Bl.  652  ;  Locke  v.  Matthews, 
13  0.  B.,  N.  S.  753 ;  Doe  d.  Goody 
V.  Carter,  9  Q.  B.  863. 

The  second  section  of  3  &  4  Will. 
4,  c.  27,  is  repealed  by  sect.  9  of 
37  &  38  Vict.  c.  57,  from  the  1st  of 
January,  1879;  but  an  enactment 
to  the  same  effect  is  substituted  for 
it,  save  that  twelve  years  instead 
of  twenty  is  the  period  fixed  within 
which  land  or  rent  must  be  re- 
covered after  the  right  of  action 
accrued.     Sect.  1. 

Remedies  of  Tenant  at  Sufferance. 

A  tenant  by  sufferance  in  posses- 
sion can  maintain  an  action  of  tres- 
pass against  a  wrongdoer,  as  mere 
possession  is  sufiicient  for  that  pur- 
pose.   Graham  v.  Peat,  1  East,  244. 

It  was  said  by  Lord  Abinger, 
C.  B.,  that  a  tenant  at  sufferance 
turned  out  by  his  landlord  without 
a  demand  of  possession  might  main- 
tain trespass  against  him.  Doe  d. 
Harrison  v.  Murrell,  8  C.  &  P.  135. 

But  although  in  such  case  the 
tenant  at  sufferance  might  have 
maintained  an  action  for  assault 
and    battery,    the    better    opinion 


seems  to  be  that  he  could  not  main- 
tain an  action  quare  clausum  fregit, 
because  as  soon  as  a  person  en- 
titled to  the  possession  (as  the 
landlord  was  in  such  a  case)  entered 
in  the  assertion  of  that  possession, 
or,  which  was  exactly  the  same 
thing,  any  other  person  entered  by 
command  of  that  lawful  owner  so 
entitled  to  possession,  the  law  im- 
mediately vested  the  actual  posses- 
sion in  the  person  who  so  entered 
{Jones  V.  Chapman,  2  Esoh.  803, 
816,  821  ;  Randall  v.  Stevens,  2 
Ell.  &  Bl.  641),  so  that  the  person 
formerly  tenant  at  sufferance  had 
no  longer  that  actual  possession 
essential  to  the  maintenance  of  an 
action  of  trespass. 

Moreover,  as  a  tenant  at  suf- 
ferance has  no  title  to  the  land  of 
which  he  is  possessed,  he  could  not 
maintain  an  action  of  ejectment, — 
a  remedy  founded  upon  title  ( Gra- 
ham V.  Peat,  1  East,  246), — against 
his  landlord  turning  him  out  with- 
out demanding  possession  {Doe  d. 
Harrison  v.  Murrell,  8  C.  &  P. 
134),  or  even  against  a  mere 
stranger  and  wrongdoer  who  en- 
tered without  any  title  whatever. 
Doe  d.  Crisp  v.  Barher,  2  T.  E.  749. 
But  the  landlord  could  not  without 
entry  maintain  an  action  of  tres- 
pass against  the  tenant,  because 
he  came  in  by  a  lawful  title. 
Trevillian  v.  Andrew,  5  Mod.  384. 

Remedies  against  Tenant  at  Suf- 
ferance. 
Formerly  the  only  mode  in  which 
the  owner  of  the  estate  could  pro- 
ceed against  a  tenant  at  sufferance, 
so  as  to  obtain  possession  thereof, 
was  by  entry  upon  the  land  and 
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ouster  of  tlie  tenant,  or  by  eject- 
ment, in  wliicli  entry  was  supposed 
{Doe  d.  Leeson  v.  Sayer,  3  Campb. 
8) ;  and  after  actual  entry,  but  not 
before,  the  landlord  might  proceed 
by  an  action  of  trespassfordamages, 
in  ■which  the  tenant  -was  bound  only 
to  account  for  the  profits  of  the 
land  so  by  him  detained.  1  Steph. 
Comm.  294,  7th  edit. 

The  landlord  might  also  sue  a 
tenant  at  sufferance  for  use  and 
occupation  in  respect  of  the  period 
during  which  he  had  held  after  the 
determination  of  his  former  estate 
{Bayley  t.  Bradley,  5  0.  B.  396, 
406 ;  Hellier  v.  Sillcox,  19  L.  J., 
N.  S.  (Q.  B.)  295),  but  he  could  not 
distrain  for  rent  without  some  evi- 
dence of  a  renewal  of  the  former 
tenancy.  Alford  v.  Vichery,  Car. 
&  Marsh.  280 ;  Jenner  v.  Clegg, 
1  Mood.  &  Eob.  213 ;  and  see 
Sir  Moil  Finch's  Case,  2  Leon.  143. 

The  landlord,  moreover,  was  en- 
abled in  certain  cases  to  recover 
double  the  yearly  value  of  the  land. 
See  4  Q-eo.  2,  e.  28,  by  which  every 
tenant  for  life  or  years,  or  other 
person  claiming  under  or  by  collu- 
sion with  such  tenant,  who  should 
wUfully  hold  over  after  determina- 
tion of  the  term,  and  demand  made 
in  writing  of  delivery  of  possession 
by  the  landlord  or  him  in  reversion 
or  remainder,  was  made  liable  to  the 
payment  of  double  the  yearly  value  of 
the  lands  detained.  See  Swin/en  v. 
Bacon,  6  H.  &N.  184,  846;  Blatch- 
ford  V.  Cole,  5  0.  B.  (N.  S.)  514. 

It  will  be  observed  that  this 
statute  only  took  effect  in  cases  in 
which  the  landlord  gave  notice  to 
quit,  and  therefore  the  deficiency 
was  supplied  by  11  Geo.  2,  c.  19, 


which  extends  the  provision  for 
double  rent,  to  the  holding  over, 
after  the  tenanfs  giving  notice  to 
quit  (Co.  Litt.  57  b  ;  Harg.  note  2). 
As  to  these  statutes,  see  Wilkinson 
V.  Colley,  5  Burr.  2694 ;  Cutting  v. 
Berby,  2  Black.  1075;  Cobb  v. 
StoTies,  8  East,  358 ;  Doe  v.  Roe,  5 
Barn.  &  Aid.  766 ;  Messenger  v. 
Armstrong,  1  T.  E.  53  ;  Doe\.  Roe, 
7  Barn.  &  Cress.  2 ;  Page  v.  More, 
15  Q.  B.  684. 

And  now  by  15  &  16  Vict.  c.  76, 
when  a  tenant  for  years,  under  a 
lease  or  agreement  in  writing,  holds 
over  after  the  expiration  of  his  term, 
or  a  tenant  from  year  to  year,  under 
a  lease  or  agreement  in  writing, 
holds  over  after  his  tenancy  has 
been  determined  by  a  regular 
notice  to  quit,  if  the  landlord  first 
makes  a  demand  in  writing  of 
possession,  and  obtains  the  refusal 
of  his  tenant  to  deliver  up  pos- 
session, upon  his  proceeding  in 
ejectment,  the  tenant  may  be  com- 
pelled to  find  sureties  to  pay  the 
costs  and  damages  to  be  recovered 
in  the  action  before  he  wUl  be  per- 
mitted to  defend  it.     Sect.  213. 

In  recent  times,  more  simimary 
remedies  have  been  given  to  land- 
lords against  tenants  holding  over, 
under  1  &  2yiot.  c.  74,  9  &  10  Vict, 
c.  95,  s.  122,  and  19  &  20  Vict. 
c.  108,  ss.  50,  51,  52,  which  confer 
jurisdiction  upon  the  County  Courts 
where  the  value  of  the  premises,  or 
the  rent  payable  in  respect  thereof, 
does  not  exceed  50^.  per  annum, 
upon  which  no  fine  shall  have  been 
paid;  see  also  Wickham  v.  Lee,  12 
Q.  B.  521 ;  Newton  v.  Harland,  1 
Man.  &  Gr.  644  ;  Pollen  v.  Brewer, 
7  C.  B.  (N.  S.)  371 ;  6  Jur.,  N.  8. 
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509 ;  and  as  to  appeals  in  such  oases, 
see  30  &  31  Vict.  c.  142,  s.  13. 

A  tenant  at  suflEerance  is  not  en- 
titled to  emblements.  7  Mees.  &  W. 
235. 

H.   Tenancy  at  Will. 

A  tenancy  at  -will  may  be  defined 
as  an  estate  in  land,  determinable 
at  the  will  either  of  the  landlord  or 
tenant  (Co.  Litt.  55  a).  A  tenancy 
at  will  may  be  created,  as  in  the 
principal  case  of  Eichardson  v. 
Langridge,  by  express  words.  Thus 
in  the  case  put  by  Littleton  "if 
lands  or  tenements  are  let  by  one 
man  to  another,  to  have  and  to  hold 
to  him  at  the  will  of  the  lessor,  by 
force  of  which  he  is  in  possession," 
a  tenancy  at  will  is  created  between 
the  parties  (Litt.  sect.  68) ;  for  the 
law  will  imply  the  lease  to  be  at 
the  wiU  of  the  lessee,  as  well  as  at 
the  will  of  the  lessor.  So  likewise 
if  the  lease  be  made  to  have  and  to 
hold  at  the  wiU  of  the  lessee,  it 
will  also  be  at  the  will  of  the  lessor. 
And  it  must  always  be  remembered 
that  a  lease  at  will  must  in  law  be 
a  lease  at  the  will  of  both  parties. 
Co.  Litt.  55  a.  See  also  Cudlip  v. 
Rundall,  4  Mod.  9 ;  Doe  d.  Bastow 
V.  Cox,  17  L.  J.  (Q.  B.)  3;  11 
Q.  B.  122  ;  Doe  d.  Dixie  v.  Davies, 
7  Exch.  89  ;  Walkers.  Giles,  6  C.  B. 
662;  Ley  v.  Peter,  3  H.  &  N.  101, 
107,  115;  Bayley^.  Fitzmaurice,  8 
EH.  &  Bl.  679.  A  reservation  of  a 
yearly  or  quarterly  rent  is  not  in- 
consistent with  a  tenancy  at  wUl. 
Litt.  sect.  72 ;  Doe  v.  Davies,  7 
Exch.  91;  21  L.  J.  (Exch.)  60; 
Doe  d.  BastoivY.  Cox,  11  Q.  B.  122; 
17  L.  J.  (Q.  B.)  3 ;  Walker  v.  Giles, 
6  0.  B.  662. 


Atenanoy  at  will  may  also  arise  by 
implication  (7  M.&W.  235);  and  if  a 
person  be  in  possession  of  land,  in 
which  he  has  no  freehold  estate,  nor 
tenancy  for  any  certain  term,  and 
which  nevertheless  he  holds  by  the 
consent  of  the  true  owner,  that  per- 
son is  tenant  at  wUl  (2  Smith,  L. 
0.  76  a).  Thus  where  a  person  is 
put  into  possession  of  property 
paying  no  rent,  as  in  the  case  of  a 
minister  put  into  possession  of  a 
house  by  trustees  of  a  congregation 
{Doe  V.  Jones,  10  B.  &  Cress.  718; 
E.  V.  Collett,  Euss.  &  Ey.  C.  0. 
498 ;  Wilkinson  v.  Malin,  2  Tyrw. 
544;  Doe  d.  Nicholl  v.  M'Kaeg, 
10  B.  &  C.  721  ;  Perry  v.  Shipway, 
1  Gift.  1 ;  Collier  v.  King,  11  C.  B. 
(N.  S.)  14 ;  sed  vide  Burton  v. 
Brooks,  11  C.  B.  41;  Doe  d.  Hol- 
lingsivorth  v.  Stennett,  2  Esp.  716, 
717  ;  Doe  d.  Lamhotirn  v.  Ped- 
griph,  4  0.  &  P.  312) ;  or  a  person 
enters  under  a  contract  for  a  pur- 
chase {Eight  d.  Lewis  v.  Beard,  13 
East,  210;  Doe  d.  Parker  v.  Boul- 
ton,  6  M.  &  S.  148,  150;  Doe  d. 
Stanway  v.  Rock,  4  Man.  &  G.  30 ; 
Doe  d.  Gray  v.  Stanion,  1  M.  &  W. 
695  ;  Ball  v.  Cullimore,  2  Cr.,  M. 
&  E.  120 ;  Farrelly  v.  Eohins,  3  Ir. 
E.  C.  L.  284),  or  for  a  lease,  al- 
though he  may  in  the  former  case 
have  agreed  to  pay  interest  {Doe  d. 
Tomes  V.  Chamherlaine,  5  Mees.  & 
W.  14;  Church  v.  Ddlton,  3  Ir. 
Com.  L.  Eep.  (N.  S.)  4),  unless  by 
payment  of  rent,  as  we  shall  here- 
after see,  he  may  have  raised  by 
construction  a  tenancy  from  year  to 
year  {Eegnart  v.  Porter,  7  Bing. 
451  ;  Doe  v.  Miller,  5  C.  &  P.  595  ; 
Eiseley  v.  Eyle,  11  Mees.  &  W.  16) ; 
if  a  person  enters  as  tenant  under  a 
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lease  wliicli  is  void  (Z>e  Medina  v. 
Poison,  Holt,  N.  P.  C.  47;  Good- 
title  d.  Galloway  v.  Herbert,  4  T. 
E.  680 ;  Denn  d.  Warren  v.  Fearn- 
side,  1  Wils.  1 76  ;  Segrave  v.  Barber, 
5  Ir.  Com.  L.  Eep.  (N.  S.)  67),  or 
a  parol  agreement  for  a  lease  void 
under  tlie  Statute  of  Frauds  ( Ward 
V.  Ryan,  10  I.  E.  C.  L.  17,  reversing 
S.  a,  9  I.  E.  0.  L.  61),  or  if  the 
owner  assents  to  tlie  possession  of 
tenant  at  sufferance  {Doe  v.  Turner, 
7  Mees.  &  W.  235,  646),  lie  will  be 
a  tenant  at  will. 

A  person,  however,  entering  into 
premises  as  a  purchaser,  may  con- 
tract in  certain  events  to  hold  them 
as  a  tenant  for  a  term.  See  Yeoman 
V.  Ellison,  2  L.  E. ,  0.  P.  68 1 .  There 
an  agreement  for  the  sale  of  a  public 
house  for  1,575?.  contained  the  fol- 
lowing stipulation:- — "  And  inas- 
much as  it  is  intended  that  E.  (the 
purchaser)  shall  be  let  into  the  im- 
mediate possession  of  the  heredita- 
ments hereby  agreed  to  be  sold, 
and  for  the  purpose  of  securing  the 
due  performance  of  the  several 
agreements  herein  contained,  he 
the  said  E.  hereby  admits  himself 
to  be  tenant  from  week  to  week  to 
S.  (the  vendor),  of  the  heredita- 
ments hereby  agreed  to  be  sold,  at 
the  weekly  rent  of  80?.,  payable  in 
advance."  The  vendor  having  failed 
to  make  a  good  title  : — It  was  held 
by  the  Court  of  Queen's  Bench, 
(reversing  the  decision  of  a  county 
court  judge,  who  thought  that  the 
so-called  weekly  rent  was  a  mere 
penalty  for  the  due  performance  of 
the  agreement  for  sale,)  that  the 
relation  of  landlord  and  tenant  was 
thereby  created  between  8.  and  E., 


and  gave  the   former   a  right   to 
distrain  for  the  rent. 

The  decision  of  a  court  of  equity 
would  doubtless  have  been  in  ac- 
cordance with  that  of  the  county 
court  judge. 

As  a  vendor  who  remains  in  pos- 
session after  a  conveyance  is  not 
necessarily  in  possession  with  the 
consent  of  the  vendee,  he  will  not 
be  a  tenant  at  wUl.  Teiv  v.  Jones, 
13  Mees.  &  W.  13. 

Unless  there  be  a  contract  that  a 
tenant  at  will  is  to  occupy  land  rent 
free  {Howard  v.  Shaw,  8  Mees.  & 
W.  118,  123),  he  will  be  compeUed 
to  make  compensation  in  an  action 
for  use  and  occupation  (lb.  and  see 
Ibhs  V.  Richardson,  9  A.  &  E.  849) ; 
and  in  the  event  of  his  havingunder- 
let  the  land,  he  would  be  liable  to 
pay  what  he  had  received  from  his 
tenant  {Hurly  v.  Hanrahan,  1  I. 
Eep.,  0.  L.  700);  but  this  will  not 
be  the  case  if  the  occupation  has 
not  been  beneficial,  nor  a  fortiori  if 
it  have  occasioned  loss.  Hearn  v. 
Tomlin,  1  Peake,  N.  P.  C.  252; 
Kirtland  v.  Pounsett,  2  Taunt.  145. 

It  has  been  recently  held,  in  Ire- 
land, that  when  a  purchaser  has 
entered  into  possession  of  land 
under  a  contract  of  sale  which  is 
subsequently  rescinded,  he  is  not 
liable  to  use  and  occupation  during 
the  period  between  the  entry  and 
rescission  {Markey  v.  Coote,  10  I.  E. 
0.  L.  149).  But  that  if,  after  rescis- 
sion, the  purchaser  remains  in  pos- 
session, he  is  liable  in  respect  of  his 
subsequent  occupation,  and  it  is  for 
the  jury  to  say  whether  it  was  the 
creation  of  a  new  tenancy  at  will 
containing  an   implied  agreement 
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on  tlie  part  of  the  purcliaser  to  pay 
a  fair  compensation  for  his  occupa- 
tion, or  whether  the  former  tenancy 
had  simply  been  determined  with- 
out the  creation  of  any  new  tenancy, 
and  the  purchaser  had  hecome  liable 
as  a  trespasser.    lb. 

Where  a  party  who  contracts  for 
the  purchase  of  landed  property  is 
prevented  from  completing  the  pur- 
chase by  the  vendor  failing  to  make 
a  good  title,  he  is  not  liable  in  re- 
spect of  the  time  of  his  holding  in 
the  expectation  that  such  title  would 
bemade,  and  the  purchase  completed 
( Winterhottom  v.  Ingham,  7  Q.  B. 
611);  but  when  the  contract  is  at 
an  end,  as  he  still  continues  tenant 
at  will,  he  is  liable  to  be  sued  for 
compensation.  Howard  v.  Shaw,  8 
Mees.  &  W.  118,  123;  Boileau  v. 
Rutlin,  2  Exch.  665,  676. 

An  implied  contract,  however,  by 
a  tenant  at  will  to  pay  rent  for  use 
and  occupation  may,  it  seems,  be 
rebutted  by  evidence.  See  Corri- 
gan  v.  Woods,  1  I.  Eep.,  C.  L.  73. 

Where  there  is  a  tenancy  at  will 
at  a  fixed  rent,  the  landlord  has  a 
right  to  distrain.  Anderson  v.  The 
Midland  Railway  Company,  30  L.  J. 
(Q.  B.)  94. 

The  question  is  sometimes  raised 
whether  an  occupier  occupies  as 
tenant  or  servant — a  question  which 
has  been  much  discussed  in  cases 
which  relate  to  the  law  of  settle- 
ment, and  also  in  those  which  relate 
to  the  franchise. 

The  result  of  the  eases  appears  to 
be  that  where  a  person  is  permitted 
(allowed,  if  so  minded)  to  occupy 
premises  by  way  of  reward  for  his 
services,  or  as  part  payment,  his 
occupation  is  that  of  tenant.     See 


Hughes  v.  Overseers  of  Chatham,  5 
M.  &  G.  54;  Parker's  Case,  5  M.  & 
G.  73,  80;  Smith  v.  2'he  Overseers 
ofSeghill,  lOQ.  B.  422. 

But  that  where  his  occupation  is 
necessary  for  the  performance  of 
his  services,  and  the  occupier  is 
required  to  reside  in  the  house  in 
order  to  perform  those  services,  the 
occupation  being  strictly  auxiliary 
to  the  performance  of  the  duties 
which  the  occupier  has  to  perform, 
the  occupation  is  that  of  a  servant. 
Dolson  V.  Jones,  5  M.  &  G.  112; 
Fox  V.  Dalhy,  10  L.  E.,  C.  P.  285. 

And  an  agent  or  servant  who  is 
allowed  to  occupy  a  house  belong- 
ing to  his  principal,  for  the  more 
convenientperformance  of  his  duties, 
acquires  no  estate  therein,  although 
he  be  also  allowed  to  use  the  house 
for  carrjdng  on  therein  an  inde- 
pendent business  of  his  own.  White 
V.  Bayley,  10  C.  B.  (N.  S.)  227;  see 
S.  C,  in  Equity,  nom.  Spur  gin  v. 
White,  2  GifE.  473. 

Another  question  also  occasionally 
arises  as  to  what  is  the  interest 
wloioh  at  law  a  mortgagor  in  pos- 
session may  be  considered  to  hold. 
It  seems  that  if  he  be  himself  in  the 
occupation  of  the  estate,  and  there 
be  an  agreement  in  the  mortgage 
deed  that  he  is  to  continue  in  pos- 
session until  default  in  payment  of 
the  mortgage  money  at  a  certain 
period,  he  will  be  tenant  for  a  term 
by  re-demise  ( Wilkinson  v.  Hall,  3 
Bing.  N.  S.  508;  Doe  d.  Lyster  v. 
Goldwin,  2  Q.  B.  143);  provided  the 
deed  be  executed  by  the  mortgagee 
{Boe  V.  Lightfoot,  8  M.  &  W.  564); 
but  if  the  money  be  not  paid  at  the 
time  fixed,  the  mortgagor  becomes 
and  may  be  treated  as  a  tenant  at 
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sufferance.  "  Prom  the  day  on 
■wliicli  the  mortgagor  fails  to  re- 
deem his  pledge,"  observes  Best, 
C.  J.,  "the  possession  belongs  to 
the  mortgagee,  and  there  is  no  more 
occasion  for  his  requiring  that  the 
estate  should  be  delivered  up  to  him 
before  he  brings  an  ejectment,  than 
for  a  lessor  to  demand  possession  on 
the  determination  of  a  term.  The 
situation  of  a  lessee  on  the  expira- 
tion of  a  term,  and  a  mortgagor 
who  has  covenanted  that  the  mort- 
gagee may  enter  on  a  certain  day,  is 
precisely  the  same."  Doe  d.  Fisher 
V.  Giles,  5  Bing.  427 ;  Doe  d.  Rohj 
V.  Maisey,  8  B.  &  C.  767;  Doe  d. 
Parsley  v.  Day,  2  Q.  B.  147;  Doe  d. 
SnellY.  Tom,  4  Q.  B.  615. 

The  usual  proviso  in  a  mortgage 
deed  for  quiet  enjoyment  until  de- 
fault, or  that  the  mortgagor  shall 
hold  possession  for  a  certain  time, 
will  amount  to  a  re-demise  {Drake 
v.  Munday,  Oro.  Car.  207;  Bac.  Abr. 
Lease,  K.;  Shep.'  Touch.  272),  biita 
mere  agreement  that  the  mortgagor 
is  to  hold  for  an  uncertain  period, 
dependent  upon  some  future  event, 
such  as  the  giving  of  notice,  will 
amount  to  a  covenant  only  and  not 
to  a  re-demise  {Doe  d.  Paisley  v. 
Day,  2  Q.  B.  153,  156;  Doe  A.  Roy- 
lance  V.  Lightfoot,  8  M.  &  W.  564 ; 
Gale  V.  Burnell,  7  Q.  B.  850);  as 
vrill  also  mere  negative  words,  that, 
until  default,  the  mortgagee  shaU 
not  intermeddle  with  the  possession 
{Poivseley  v.  Blackman,  Cro.  Jac. 
659,  and  see  8.  C.  cited  2  Q.  B.  154; 
Doe  d.  Roylance  v.  Lightfoot,  8  M. 
&  W.  553 ;  Rogers  v.  Grazebrook, 
8  Q.  B.  895;  Gale  v.  Burnell,  7 
Q.  B.  850),  and  a  re-demise  untU 
default  on  a  certain  day  may  be 


made  defeasible  by  notice  at  an 
earlier  day.  Fenn  v.  Bittleston,  7 
Exch.  152;  Brierley  v.  Kendall,  17 
Q.  B.  937. 

Where  there  is  no  express  or  im- 
plied agreement  as  to  the  possession 
amounting  to  a  re-demise,  the  mort- 
gagor wUl  be  tenant  at  sufferance. 
Thunder  v.  Belcher,  3  East,  451  ; 
Doe  d.  Rohy  v.  Maisey,  8  B.  &  C. 
767;  Melling  v.  Leak,  16  0.  B.  667; 
Doe  d.  Parsley  v.  Day,  2  Q.  B.  147; 
Gale  V.  Burnell,  7  Q.  B.  850 ;  Ro- 
gers V.  Grazehrook,  8  Q.  B.  895. 
But  upon  the  mortgagee  assenting 
to  his  possession,  he  wiU.  be  tenant 
at  will.  "Watk.  Convey,  by  Morley, 
Coote  &  Coventry,  14. 

A  distress,  however,  for  arrears 
of  interest  "  as  for  rent,"  in  pursu- 
ance of  a  power  in  the  mortgage 
deed  {Doe  d.  Wilkinson  v.  Goodier, 

10  Q,.  B.  957,  and  see  Doe  d.  Garrod 
V.  Olley,  12  Ad.  &  EU.  481),  or  the 
receipt  of  interest  by  the  mortgagee 
down  to  a  later  time  than  the  day 
of  the  demise  in  the  declaration  in 
ejectment  {Doe  d.  Rogers  v.  Cad- 
wallader,  2  B.  &  Ad.  473  ;  Doe  d. 
Bowman  v.  Leivis,  13  M.  &  W.  241), 
win  not  amount  to  a  recognition  of 
the  tenancy. 

A  tenancy  at  will  between  the 
mortgagor  and  mortgagee  may  also 
be  created  by  the  express  terms  of 
the  mortgage  deed,  although  rents 
payable  half-yearly  be  reserved  to 
the  mortgagee  (i?oed.Z'mev.Z)aui'es, 
7  Exch.  89;  Doe  d.  Bastow  v.  Cox, 

11  Q.  B.  122 ;  Pinhorn  v.  Souster,  8 
Exch.  138);  and  where  the  mort- 
gage deed  has  not  been  executed 
by  the  mortgagee,  by  the  attorn- 
ment and  occupation  of  the  mort- 
gagor after  the  deed  has  been  exe- 
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cuted  by  Mm.  IVesi  v.  Fritche,  3 
Exch.  216;  18  L.  J.  (Exoh.)  50; 
Morton  v.  Woods,  3  L.  E.  (Q.  B.) 
658. 

And  -where  tlie  relation  of  land- 
lord and  tenant  at  will  is  created 
between  mortgagee  and  mortgagor, 
tlie  latter,  after  he  has  attorned, 
will  be  estopped  from  denying  the 
relation  of  landlord  and  tenant,  and 
that  the  legal  estate  and  reversion 
is  in  the  landlord,  and  for  that 
reason  to  dispute  the  validity  of  a 
distress  put  in  by  him.  See  Morton 
V.  Woods,  4  L.  E.  (Q.  B.)  293; 
West  V.  Fritche,  3  Exoh.  216;  18 
L.  J.  (Ex.)  50.  And  as  to  estoppel, 
see  Jolly  v.  Arbuthnot,  4  De  G.  &  J. 
224;  Dancer  v.  Hastings,  12  B.  Moo. 
34;  4  Bing.  2. 

And  the  payment  of  interest 
under  a  mortgage  deed  will  not 
convert  the  possession  of  the  mort- 
gagor into  a  tenancy  from  j^ear  to 
year,  requiring  six  months'  notice 
before  the  mortgagee  could  enter 
into  possession.  Turner  v.  Barnes, 
2  Best  &  Sm.  435,  452. 

The  tenancy  at  will  of  the  mort- 
gagor may  be  determined  in  the 
ordinary  modes  by  which  tenancies 
at  will  are  determined  (lb.,  and  see 
Doe  d.  Davies  v.  Thomas,  6  Exch. 
854,  post,  p.  18);  as  for  instance  by 
the  entry  of  the  mortgagee,  by  his 
demand  of  possession,  or  by  an  as- 
signment of  the  mortgagee's  estate 
either  with  the  concurrence  of,  or 
with  notice  to,  the  mortgagor. 

By  the  death  either  of  the  mort- 
gagor or  mortgagee  the  tenancy  at 
vrill  would  be  determined,  and  in 
the  latter  case  a  tenancy  at  suffer- 
ance ;  in  the  former,  on  the  entry  of 
the  heir  or  devisee  of  the  mortgagor 


without  the  consent  of  the  mort- 
gagee, an  adverse  possession  would 
commence,  until,  by  payment  of  in- 
terest or  otherwise,  he  recognized 
the  title  of  the  mortgagee,  where- 
upon a  tenancy  at  will  would  arise. 
Holland  v.  Hatton,  Carth.  414;  10 
Vin.  Abr.  418,  pi.  19. 

Where  there  is  a  stipulation  in  a 
deed  of  mortgage  that  if  the  mort- 
gagor should  make  default,  then, 
or  immediately  after  such  default, 
he  should  hold  the  premises  as 
yearly  tenant  at  a  fixed  rent,  pay- 
able half-yearly,  the  mortgagee  is 
not  justified,  without  any  notice 
that  he  intended  to  treat  him  no 
longer  as  mortgagor  but  as  tenant, 
in  distraining  for  a  year's  rent  upon 
the  supposition  that  a  tenancy  had 
been  created  by  the  mere  default 
of  the  mortgagor.  See  Clowes  v. 
Hughes,  5  L.  E.,  Ex.  160. 

The  mortgagor  under  an  agree- 
ment that  he  shall  retain  possession 
until  default,  and  that  themortgagee 
shall  have  interest,  has  no  implied 
authority  to  let  from  year  to  year; 
hence  a  mortgagee  may  recover  in 
ejectment  without  giving  notice  to 
quit,  against  a  tenant  who  claims 
under  a  lease  from  the  mortgagor, 
granted  after  the  mortgage  without 
privity  of  the  mortgagee  {Keech  v. 
Hall,  Douglas,  21 ;  Wyse  v.  Myers, 
4  Ir.  Com.  L.  Eep.  (N.  S.)  101; 
Gibhs  V.  Cruilishanli,  8  L.  E.,  0.  P. 
454 ;  Smith  v.  Eggington,  9  L.  E. 
(C.  P.)  145) ;  if,  however,  he  recog- 
nize the  tenants  they  will  become 
his  own,  and  he  cannot  treat  them 
as  trespassers  ( Whittaher  v.  Hales, 
7  Bing.  322;  Birch  v.  Wright,  1 
T.  E.  378).  The  mere  receipt,  how- 
ever, of  interest  by  the  mortgagee, 
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will  not,  of  itself,  amount  to  a  re- 
cognition of  the  tenancy  [Doe  d. 
Rogers  v.  Cadivallader,  2  B.  &  Ad. 
473;  Doe  d.  Boivman  v.  Lewis,  13 
Mees.  &  "W.  241).  See,  however, 
the  remarks  of  Lord  Denman  in 
Evans  v.  Elliot,  9  Ad.  &  EU.  342. 

Where  the  mortgaged  estate  is  in 
the  occupation  of  tenants,  and  there 
is  no  agreement  in  the  mortgage 
deed  by  which  the  mortgagor  is 
empowered  to  receive  the  rents  until 
default,  there  does  not  appear  to  be 
any  tenancy  between  the  mortgagor 
or  mortgagee,  and  the   former  is 
merely  a  receiver  without  liability 
to  account.  "Watk.  Convey.  14,  note 
by  Morley ;  see  also  Trent  v.  Hunt, 
9  Exch.  24,  where  it  is  laid  down 
by  Alderson,  B.,  as  a  general  prin- 
ciple  of  law,    "that  if    a   lessor, 
having  mortgaged  his  reversion,  is 
permitted  by  the  mortgagee  to  con- 
tinue in  the  receipt   of   the   rent 
incident  to  that  reversion,  he,  during 
suchpermissionisj3?'«s?<m^<20we;'M?-2s 
authorized,    if    it    should    become 
necessary,    to  realize  the  rent  by 
distress,    and  to  distrain  for  it  in 
mortgagee's  nameandas  his  bailiff." 
See  now  the  Judicature  Act,  1873 
(36  &  37  Vict.  c.  66),  s.  25,  subs.  5. 
Payment   of   rents  which    have 
become  due  by  tenants  to  the  mort- 
gagor   before   notice,    is    good    as 
against   the   mortgagee  ( Watts   v. 
Ognell,  Cro.  Jac.  192),   but  not   a 
pajinent  of  rents  before  they  have 
become  due  (ZJe  Nicholls  v.  Saun- 
ders, 5  L.  E.,  C.  P.  589).    But  apre- 
paj-ment  will  be  good  to  the  amount 
of  the  rent  which  becomes  due  before 
notice  has  been  given  to  the  tenant 
by  the  mortgagee,   although  such 
prepayment  will  afford  no  answer 

T.L.C. 


as  to  the  residue      Cooh  v.  Guerra, 
7  L.  E.,  C.  P.  132,  136. 

It  has  been  held  in  Ireland  that 
the  tenancy  arising  from  the  rela- 
tion of  mortgagor  and  mortgagee  is 
not  a  tenancy  at  will  within  the 
69th  section  of  the  Irish  Land  Act, 
1870  (33  &  34  Yict.  c.  46).  Rice  v. 
McQuade,  9  L  E.,  C.  L.  101. 

Where  the  legal  estate  is  in  trus- 
tees, and  the  cestui  que  trust  is  in 
possession,  he  may,  although  the 
owner  in  equity,  be  considered  at 
law  as  tenant  at  will  to  the  trustees ; 
the  same  tenancy  would  probably 
be  raised  between  their  successors, 
in  case  of  the  death  of  the  parties ; 
the  possession  being  referred  to  an 
implied  agreement.  In  such  cases 
the  right  of  entry  under  the  2nd 
section  of  the  statute  3  &  4  Will.  4, 
c.  27,  accrues  only  on  the  deter- 
mination of  such  tenancy  at  will. 
Watk.  Conv.  by  Morley,  Coote  & 
Coventry,  16 ;  Garrard  v.  Tuch,  8 
C.  B.  231 ;  Melling  v.  Leake,  16 
C.  B.  669;  Farler  v.  Carter,  4  Hare, 
400;  Doe  d.  Jacobs  v.  Phillips,  10 
Q.  B.  130. 

Where,  however,  the  cestui  que 
trust  is  only  allowed  to  receive  the 
rents,  or  otherwise  deal  with  the 
estate  in  the  hands  of  the  occupying 
tenants,  he  stands  in  the  relation 
merely  of  an  agent  or  bailiff  of  the 
trustees  who  choose  to  allow  him  to 
act  for  them  in  the  management  of 
the  estate,  and  the  consequence  ap- 
pears inevitable,  that,  if  the  actual 
occupier  is,  under  such  circum- 
stances, permitted  to  occupy  for 
more  than  the  twenty  years  pre- 
scribed by  the  statute  3  &  4  WiU.  4, 
c.  27,  without  paying  rent,  the  re- 
sult must  be,  that  the  trustees  lose 
c 
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tteir  title  exactly  as  in  the  ordi- 
nary case  of  landlord  and  tenant. 
Melling  v.  Leahe,  16  0.  B.  669  ;  Doe 
d.  Stanway  v.  Eocli,  0.  &  M.  549. 

As  a  tenant  at  will  has  an  estate, 
and  there  is  a  privity  between  him 
and  his  landlord,  he  can  accept  a 
release  from  him,  which  a  tenant 
at  sufferance,  on  account  of  his  want 
of  privity,  cannot  do.  Co.  Litt.  270  b. 

But  a  tenant  at  will  cannot  assign 
[Jones  V.  Clerk,  Hardr.  47 ;  Dinsdale 
V.  lies,  2  Lev.  88;  1  Vent.  247; 
Birch  V.  Wright,  1  T.E.  382;  Murphy 
V.  Ford,  5  Ir.  Com.  L.  Eep.  (N.  S.) 
19),  nor  underlet  (Moss  v.  Gallimore, 
1  Doug.  279  ;  iShmv  v.  Barhor,  Cro. 
Eliz.  830 ;  Blunden  v.  Baugh,  Cro. 
Car.  302),  because  he  would  thereby 
determine  his  tenancy ;  but  he  might 
still  be  treated  as  tenant  by  the 
landlord,  unless  he  have  notice  of 
the  assignment  or  underlease  [Pin- 
horn  V.  <S'o2«sto',  8Exeh.763;  Melling 
T.  Leahe,  16  C.B.  652,  669;  Murphy 
V.  Ford,  5  L.-.  Com.  L.  Eep.  (N.  S.) 
23).  In  fact  a  tenant  at  will  can- 
not, as  against  the  landlord  to  whom 
he  is  tenant,  constitute  another  per- 
son as  tenant  at  will,  but  he  may 
make  a  tenancy  at  wiU.  as  against 
himself  (per  Patteson,  J.,  in  Boe  d. 
Goody  V.  Carter,  9  Q.  B.  865),  or  a 
lease  for  j'ears.  Blunden  v.  Baugh, 
Cro.  Car.  302. 

Although  a  mere  general  letting 
maybeconsidered  to  create  a  tenancy 
at  will,  nevertheless,  as  is  laid  down 
in  the  principal  case  of  Bichardson 
V.  Langridge,  the  Coiurts  have  a  great 
inclination  to  construe  every  such 
letting  as  creating,  by  implication, 
a  tenancy  from  year  to  year,  if  they 
can  find  a  sufficient  foundation  for 
it;  as,  for  instance,  the  acceptance 


by  the  lessor  of  a  yearly  rent,  or 
rent  measured  by  any  aliquot  part 
of  a  year,  which  is  considered  as 
evidence  of  a  taking  for  a  year.  See 
post,  p.  23. 

Determination  of  Tenancy  at  Will. 

As  we  have  before  seen,  either 
party  may  detennine  a  tenancy  at 
will,  we  shaU.  now  consider  in  what 
manner  they  may  do  so. 

Determination  of  Will  hy  the  Land- 
lord. 

The  notice  from  the  landlord  to 
the  tenant  to  quit,  which  is  neces- 
sary to  determine  a  tenancy  from 
year  to  year  (post,  p.  28),  is  not 
requisite  in  order  to  determine  an 
estate  at  will.  A  mere  demand  of 
possession  made  by  the  landlord 
or  his  agent  on  the  land  is  sufEicient 
{Doe  d.  Bastow  v.  Cox,  11  Q.  B. 
122;  Co.  Litt.  55  b;  Doe  d.  Tomes 
V.  Chamherlaine,  5  M.  &  "W.  14 ; 
Doe  d.  Rogers  v.  Pullen,  2  Bing. 
(N.  S.)  749);  and  in  the  case  of  Doe 
d.  Price  v.  Price,  9  Bing.  356,  where 
the  attorney  of  the  lessor  wrote  to 
the  attorney  of  the  lessee  at  will 
saying,  that  unless  he  paid  what 
he  owed,  the  lessor  would,  without 
delay,  take  measures  for  recovering 
the  possession  of  the  property,  it 
was  held  by  the  Court  of  Common 
Pleas,  on  proof  of  non-payment,  to 
be  a  sufficient  determination  of  the 
wiU. 

A  verbal  demand  of  possession 
from  the  wife  of  the  tenant  at  will 
made  on  the  land  has  been  held  to 
be  a  determination  of  the  will  {Roe 
d.  Blair  V.  Street,  4  Nev.  &  M.  42  ; 
2  Ad.  &  EH.  329),  but  words  spoken 
from  the  ground  will  not  determine 
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tlie  tenancy  unless  tlie  lessee  has 
notice.     Co.  Litt.  55  b. 

Tlie  lessor  may  also  determine 
tlie  will  by  actual  entry  upon  tbe 
ground,  even  in  tbe  absence  of  the 
lessee  (Co.  Litt.  55  b),  also  by  what 
amounts  to  an  actual  entry.  Loche 
V.  Matthews,  13  C.  B.  (N.  S.)  753. 

It  will  also  be  put  an  end  to  by 
various  acts  from  which  the  dissent 
of  the  lessor  to  the  continuance  of 
the  tenancy  may  be  implied,  as  by 
an  ordinary  conveyance  by  the  land- 
lord, of  which  the  tenant  has  notice, 
or  by  a  feoffment  with  livery  of 
seisin  where  notice  to  the  tenant  wiU 
be  implied  {Dinsdale  v.  lies,  2  Lev. 
88 ;  Ball  v.  Cullimore,  2  Cr.  M.  & 
E.  120;  Doe  d.  HindmarcliY.  Oliver, 
1  C.  &  K.  543;  Doe  d.  Dixie  v.  Da- 
vies,  7  Exch.  89),  or  an  agreement 
to  sell  the  property  to  the  tenant 
(Daniels  v.  Davison,  16  Ves.  252); 
but  an  ordinary  conveyance  with- 
out actual  notice  will  not  affect  the 
tenant  until  he  has  notice  (Doe  d. 
Davies  v.  Thomas,  6  Exch.  857). 
Where  the  lessor  became  insolvent, 
the  vesting  order  with  knowledge 
thereof  by  the  tenant  was  held  to  be 
a  determination  of  the  will.  Doe  d. 
Davies  v.  Thomas,  6  Exch.  854. 

A  conveyance  in  fee,  made  by  a 
third  party  to  the  landlord,  wiU  not 
determine  a  tenancy  at  will.  Doe  d. 
Goodi/  V.  Carter,  9  Q.  B.  (N.S.)  863. 

Again,  the  entry  of  the  lessor  on 
the  land  and  his  cutting  down  trees 
(Co.  Litt.  55  b),  or  putting  in  his 
cattle  (lb.),  will  determine  the  will, 
inasmuch  as  such  acts,  unless  per- 
mitted by  the  contract  creating  the 
tenancy,  would,  if  a  determination 
of  the  tenancy  were  not  implied, 
put  the  lessor  in  the  place  of   a 


wrongdoer.  Turner  v.  Doe  d.  Ben- 
nett, 9  Mees.  &  W.  643;  also  Doe  d. 
Bennett  v.  Turner,  7  Mees.  &  W. 
226. 

So  if  the  landlord  makes  a  lease, 
it  wUl  determine  the  will  {Farrelly 
V.  Robins,  3  I.  E.,  C.  L.  284;  Hogan 
V.  Hand,  14  Moo.  P.  C.  0.  310) ; 
and  the  lessee  will  not  be  estopped 
from  showing  the  determination  of 
the  will,  by  his  having  accepted  pos- 
session from  the  landlord  as  care- 
taker, although  it  was  determined 
by  the  landlord's  own  act  (lb.). 
And  if  the  landlord  makes  a  lease  to 
commence  in  future,  the  will  deter- 
minesuponthecommencementof  the 
lease.  Dinsdale  v.  lies,  Eaym.  242  ; 
Hinchman  v.  lies,  1  Ventr.  247. 

"Where  the  entry  of  the  landlord, 
or  any  act  done  upon  the  land,  is 
not  inconsistent  with  the  tenancy  ; 
as,  for  instance,  if  he  entered  and 
cut  a  drain  or  felled  timber  with 
the  consent  of  the  tenant  {Turner 
V.  Doe  d.  Bennett,  9  Mees.  &  W. 
643),  or  if  he  felled  timber  excepted 
out  of  the  lease,  the  wiU  would  not 
thereby  be  determined  (Co.  Litt. 
55  b.  Com.  Dig.,  Estates  by  Grant, 
H.  6,  H.  7,  H.  8).  Nor  -noil  it  be 
so  by  the  landlord  distraining  for 
rent,  even  although  the  distress  be 
impounded  on  the  premises  [Doe  d. 
Davies  v.  Thomas,  6  Exch.  858). 
Lord  Coke  indeed  says,  that  "if  the 
landlord  impound  the  distress  on 
the  ground,  the  will  is  determined" 
(Co.  Litt.  57  b).  This  was  right 
at  the  time  Lord  Coke  wrote,  be- 
cause at  that  period  a  landlord 
could  not  impound  a  distress  on  the 
ground.  Per  Martin,  B.,  in  Doe  d. 
Davies  v.  Thomas,  6  Exch.  858. 
The  death  of  the  lessor,  or  his 
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outlawry,  will  determine  the  tenancy 
(Co.  Litt.  55b,  n.  13,  57b;  5  Co. 
Eep.  116b;  James  v.  Dean,  llVes. 
391;  Hoffan  v.  Hand,  14  Moo.  P.  O.C. 
310,  326);  but  this  will  not  be  the 
result  of  the  marriage  of  a  female 
lessor  (Co.  Litt.  55  b),  nor  of  the 
death  of  her  husband  after  the 
husband  and  -wife  had  made  a  lease 
at  will  of  the  wife's  land  (lb.) ;  so 
where  there  are  two  lessors  or  two 
lessees,  the  death  of  one  of  the 
lessors  or  one  of  the  lessees  will 
not  put  an  end  to  the  tenancy. 
Co.  Litt.  55  b. 

Determination  of  Will  hy  the  Tenant. 

The  lessee  may  determine  the 
Tinll  by  saying  that  he  will  hold  no 
longer,  if  he  also  give  up  posses- 
sion but  not  otherwise.     lb. 

He  may  likewise  do  so  by  any 
act  inconsistent  with  his  interest, 
as  by  a  lease,  grant,  or  an  assign- 
ment; but  the  tenancy  will  not  be 
determined  as  against  the  landlord 
until  he  has  notice.  Doe  v.  Carter, 
9  Q.  B.  865  ;  Jones  v.  Clerk,  Hard. 
47 ;  Birch  V.  Wright,  1  T.  E.  378 ; 
Carpenter  v.  Colins,  Telv.  73  ;  Pin- 
horn  V.  Souster,  8  Exoh.  763.  See 
also  1  Co.  Litt.  55  b,  57  a;  Murphy 
V.  Ford,  5  It.  Com.  L.  Eep.  (N.  S.) 
19;  Melling  v.  Leah,  16  C.  B.  652, 
669. 

This  tenancy  wiU  also  be  deter- 
mined by  the  death  of  the  tenant 
{James  v.  Dean,  11  Ves.  391  ;  Doe 
d.  Stanway  v.  Bock,  Car.  &  Mar. 
549 ;  Turner  v.  Barnes,  2  Best  & 
Sm.  435,  452);  or  if  he  be  out- 
lawed (Co.  Litt.  55  b,  n.  13,  57  a; 
5  Co.Eep.116);  attainted  for  treason 
{Denn  d.  Warren  v.  Fearnside,  1 
AVUs.   176) ;    or  commit  voluntary 


waste.  Co.  Litt.  55  b  ;  Countess  of 
Shrewshm/s  Case,  5  Co.  Eep.  13  a; 
Cro.  Eliz.  777,  784. 

Effect  of  Determination  of  a  Ten- 
ancy at  Will — ivhen  Tenant  at 
Will  is  entitled  to  Emblements. 

Where  a  tenancy  at  wiU  is  deter- 
mined, the  tenant  therevipon  be- 
comes a  mere  trespasser,  or  a  tenant 
at  sufferance  (per  Lord  Denman,  in 
Turner  v.  Doe  d.  Bennett,  9  Mees. 
&  W.  646),  and  the  landlord  is  jus- 
tified in  removing  him  from  the 
premises  {Pollen  v.  Brewer,  7  C.  B. 
(N.  S.)  371)  ;  but  ejectment  cannot 
be  maintained  against  a  tenant  at 
win  until  after  the  will  has  been 
determined.  Goodtitle  d.  Galloway 
V.  Herlert,  4  T.  E.  680 ;  Right  d. 
Lewis  V.  Beard,  13  East,  210;  Doe 
d.  Jacols  V.  Phillips,  10  Q.  B.  130; 
Segrave  v.  Barber,  5  Ir.  Com.  L. 
Eep.  (N.  S.)  67. 

Where  a  tenancy  at  will  is  deter- 
mined by  the  death  of  the  tenant, 
no  distress  can  be  made  for  rent  in 
arrear  at  common  law,  because  at 
common  law  a  distress  can  only  be 
made  during  the  continuance  of  the 
tenancy ;  nor  can  a  distress  be  made 
under  the  statute  8  Anne,  c.  14, 
because  under  that  act  a  distress 
can  only  be  made  after  the  determi- 
nation of  the  tenancy,  when  the 
tenant  is  in  possession.  Turner  v. 
Barnes,  2  Best  &  Sm.  435 ;  Brotvn 
V.  Metropolitan  Counties,  ^"c.  Society, 
1  Ell.  &  Ell.  832. 

With  regard  to  the  period  within 
which  the  right  to  make  an  entry 
or  distress,  or  bring  an  action  to  re- 
cover land  or  rent  from  a  tenant  at 
will  first  accrues,  it  has  been  enacted 
by  3  &  4  Will.  4,  c.  27,  s.  7,  "that 
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when  any  person  shall  be  in  pos- 
session or  in  receipt  of  the  profits 
of  any  land,  or  in  receipt  of  any 
rent  as  tenant  at  will,  the  right  of 
the  person  entitled  subject  thereto, 
or  of  the  person  through  whom  he 
claims,  to  make  an  entry  or  dis- 
tress or  bring  an  action  to  recover 
such  land  or  rent,  shall  be  deemed 
to  have  first  accrued,  either  at  the 
determination  of  such  tenancy  or 
at  the  expiration  of  one  year  next 
after  the  commencement  of  such 
tenancy,  at  which  time  such  tenancy 
shall  be  deemed  to  have  determined. 
Provided  always,  that  no  mortgagor 
or  cestui  que  trust  shall  be  deemed 
to  be  a  tenant  at  will,  loithin  the 
ineaning  of  this  clause,  to  his  mort- 
gagee or  trustee."  See  Sugd.  Prop. 
Statutes,  2nd  edit.  52 — 59,  ante, 
p.  10;  Day  v.  Day,  3  L.  E.,  P.  C.  C. 
751. 

As  either  party  may  at  once  de- 
termine the  tenancy,  specific  per- 
formance of  an  agreement  for  a 
mere  tenancy  at  will  will  not  be 
enforced.  Browne  v.  Warner,  14 
Ves.  156. 

A  tenancy  at  will  may,  as  we 
have  before  seen,  be  determined  by 
the  parties  at  any  time ;  hence,  in 
the  case  of  a  tenancy  at  will  render- 
ing a  rent,  if  the  tenancy  be  de- 
termined in  any  interval  between 
the  days  on  which  the  rent  is  pay- 
able, the  question  arises  whether 
any  rent  is  to  be  paid  for  occupa- 
tion since  the  last  rent  day.  This 
depends  upon  the  fact  by  whom 
the  tenancy  was  determined.  Thus 
it  was  laid  down  by  Holt,  C.  J., 
that  "if  there  be  a  tenant  at  will 
rendering  rent  quarterly,  the  lessor 
may  determine  his  will  when  he 


pleases ;  but  then  he  wiU  lose  all 
the  rent  that  would  be  due  for  the 
quarter  in  which  he  determines  his 
will.  So  the  lessee  at  will  may 
determine  his  will  when  he  pleases, 
but  then  he  must  pay  the  rent  for 
all  the  quarter  in  which  he  deter- 
mines his  will"  {Leighton  v.  Theed, 
1  Ld.  Eaym.  707;  S.  C,  2  Salt. 
413  ;  Layton  v.  Feild,  3  Salk.  222); 
for  it  would  be  manifestly  unjust 
that  the  tenant,  after  having  taken 
the  profits  of  the  land,  should  be 
able,  by  determining  the  tenancy  a 
few  days  before  the  rent  became 
due,  to  avoid  its  payment.  See 
Carpenter  v.  Collins,  Yelv.  73  ;  Co. 
Litt.  56  a,  note  374. 

If  the  lessor  oust  the  lessee,  the 
latter,  or  his  executors  if  he  die, 
wOl,  on  the  determination  of  the 
tenancy,  be  entitled  at  common  law 
as  emblements  to  crops  yielding  an 
annual  profit,  which  he  may  have 
sown,  although  not  severed  or  ripe, 
except  artificial  grasses  (Co.  Litt. 
56  a;  Flanagan  v.  Seaver,  9  Ir.  Ch. 
Eep.  230).  The  reason  is,  that  it 
would  be  injurious  to  the  common- 
wealth that  land  should  remain 
untilled ;  which  would  probably  be 
the  case,  if  lessors  should,  by  de- 
termining the  tenancy,  be  entitled 
to  the  crops  (Co.  Litt.  55  b).  And 
a  lessee  will  have  liberty  to  come 
on  the  land  to  take  off  crops  (Co. 
Litt.  56  a),  or,  within  a  reasonable 
time,  into  a  house  to  take  away 
furniture,  after  the  determination 
of  the  tenancy  (lb.;  and  see  Litt. 
sect.  69);  but  he  is  not  entitled, 
after  the  determination  of  his  ten- 
ancy, to  retain  possession  for  that 
purpose.  Doe  d.  Nicholl  v.  M'Kaeg, 
10  B.  &  C.  721 :  5  Man.  &  Ev.  620. 
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But  if  tlie  lessee  at  -will  himself 
determines  tlie  wOl,  and  refuses  to 
occupy  tlie  ground,  he  'will  not  be 
entitled  to  emblements.  Co.  Litt. 
55  b ;  OlancVs  Case,  5  Co.  116;  Oland 
V.  Biirdwich,  Cro.  Eliz.  460  ;  Bidiver 
V.  Buhver,  2  B.  &  Aid.  470,  471. 

Where  the  tenancy  is  determined 
by  the  death  of  either  party,  the 
tenant  or  his  personal  representative 
is  entitled  to  emblements.  Co.  Litt. 
65  b ;  Watk.  Con.  3,  note. 

Where  a  mortgagor  is  considered 
a  tenant  at  will,  he  "will  not,  as  in 
the  case  of  other  tenants  at  -will,  be 
entitled  to  emblements,  because  the 
right  to  emblements  arises  from  the 
equity  recognized  by  law  as  sub- 
sisting between  the  parties;  and  the 
mortgage  debt  being  a  charge  which 
the  mortgagor  ought  to  pay,  there  is 
no  equity  for  him  against  the  mort- 
gagee, that  the  emblements  should 
not  go  in  discharge  of  the  debt. 
Watli.  Convey,  note  by  Morley,  p. 
15,  8th  edit. 

A  lessee  at  will,  in  the  absence 
of  any  contract,  is  not  liable  for  re- 
pairs {Faille's  Case,  8  Eep.  86  a), 
nor  for  permissive  waste  (Litt.  sect. 
7 ;  Lady  Shreivshury^ s  Case,  5  Eep. 
13  b;  Harnett  v.  Maitland,  16  M. 
&  W.  257 ;  Torriano  v.  Young,  6 
C.  &  P.  8),  though  he  is  so  for 
active  or  voluntary  waste.  1  Co. 
Litt.  57  a. 

A  tenancy  at  will  may  be  con- 
verted into  a  tenancy  from  j^ear  to 
year,  not  only  by  the  receipt  of 
rent,  but  by  other  means,  such  as 
the  premises  being  enjoyed  for  a 
year  or  more  under  a  contract,  or 
when  there  have  been  dealings  with 
the  parties,  equivalent  to  a  j)ay- 
ment  of  the  rent,  or  which  amount 


to  an  acknowledgment  and  under- 
taking by  the  person  in  occupation 
to  pay  it.  See  Smith  v.  Byrne, 
Batty,  464;  Doe  d.  Thomas  v. 
Field,  2  Dowl.  P.  C.  542 ;  Fahy  v. 
O'Donnell,  4  I.  E.,  C.  L.  332,  335. 

III.  Tenancy  from  Year  to  Year. 
A  tenancy  at  will  or  at  sufferance, 
as  we  have  already  seen,  is  depen- 
dent upon  the  wiU  of  each  party. 
A  tenancy  from  year  to  year  is  of 
certain  duration;  it  may  arise  either 
by  express  contract  (as  if  A.  lets 
land  to  B.  to  hold  as  tenant  from 
year  to  year),  or  by  implication  or 
construction  of  law. 

A  tenancy  from  year  to  year  may, 
under  the  2nd  section  of  the  Statute 
of  Prauds  (29  Car.  2,  c.  3),  be  made 
by  parol,  if  rent  to  the  amount  at 
least  of  two-thirds  of  the  full  value 
of  the  thing  demised  has  been  re- 
served to  the  landlord,  such  tenancy 
clearly  being  "  a  lease  not  exceed-, 
ing  the  term  of  three  years  from 
the  making  thereof."  Leases  for  a 
period  exceeding  three  years  from 
the  making  thereof,  or  on  which 
rent  to  the  value  before  mentioned 
has  not  been  reserved,  being  re- 
quired to  be  made  by  writing,  other- 
wise they  would  operate  as  leases  at 
will  only  (see  sects.  1,2);  and  by  8  & 
9  Yict.  c.  106,  "such leases  are  void  at 
law,  unless  made  by  deed"  (sect.  3). 
They  might,  however,  have  been 
enforced  as  an  agreement  in  equity. 
Farker  v.  Tasivell,  2  De  G.  &  J. 
559  ;  27  L.  J.  (Ch.)  812  ;  see  also 
Martin  v.  Smith,  9  L.  E.,  Ex.  50. 

A  mere  option,  in  an  agreement 
for  a  year,  to  the  tenant  at  the  end 
of  that  term,  to  remain  on  for  three 
years  or  more,  need  not  be  under 
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seal,  pursuant  to  8  &  9  Vict.  o.  106, 
s.  3,  as  such  an  agreement  would 
be  considered  divisible,  and  as  con- 
taining an  actual  demise  for  a  term 
of  a  year  only,  with  a  stipulation 
superadded,  giving  the  tenant  an 
option  to  remain  for  a  farther  term 
of  three  years  or  more ;  but  until 
he  has  exercised  that  option,  no 
interest  thereunder  has  passed  to 
him.  See  Hand  v.  Hall,  2  Ex.  D. 
355  :  reversing  S.C.,  lb.  318. 

But  an  agreement  in  ■writing  for 
a  tenancy  from  year  to  year,  at  a 
rent  less  than  two-thirds  of  the 
annual  value,  will  be  void  at  law 
under  8  &  9  Yiot.  c.  106,  ss.  2,  3. 

Formerly  at  law  an  agreement 
to  let  at  a  certain  rent,  and  that 
the  lessor  should  not  turn  out  the 
tenant  so  long  as  he  paid  the  rent, 
and  did  not  sell  any  article  in- 
jurious to  the  lessor's  business,  was 
held  either  to  purport  to  be  a  lease 
for  life,  and  would  then  be  void  as 
not  being  creatable,  save  by  deed, 
or  a  tenancy  from  year  to  year, 
in  which  case  it  was  determinable 
necessarily  by  either  party  giving 
notice  {^Doe  d.  Warner  v.  Browne, 
8  East,  166).  But  in  equity  it  was 
held  that  a  lease  was  necessary  in 
order  to  carry  out  the  intention  of 
the  parties  {Browne  v.  Warner,  14 
Ves.  156).  And  it  has  been  re- 
cently laid  down  by  Malins,  V.-C, 
that  a  tenant  who  has  an  agree- 
ment with  his  landlord,  that  the 
landlord  will  not  turn  him  out  as 
long  as  he  pays  his  rent,  has  a 
right  to  retain  possession  as  long 
as  the  landlord's  interest  exists. 
If,  for  instance,  the  landlord  held 
for  a  term,  the  interest  of  the 
tenant  would  continue  during  the 


term.  In  re  King's  Leasehold  Es- 
tates, 16  L.  E.,  Eq.  521,  527. 

What  the  rights  of  the  tenant 
would  be  if  the  landlord  were  te- 
nant in  fee  is  a  more  difficult  ques- 
tion :  it  might  not  extend  beyond 
his  own  life.     lb.  527. 

In  a  recent  case,  however,  where 
there  was  an  agreement  to  demise 
to  the  defendant  as  tenant  from 
year  to  year,  for  so  long  as  he 
should  keep  the  rent  paid,  and 
"  as  the  lessor  should  have  power  to 
let  the  said  premises"  it  was  held 
that  the  only  legal  estate  of  the 
defendant  was  that  derived  from 
the  entry  under  the  agreement,  or 
from  the  yearly  payment  of  rent, 
viz.  a  tenancy  from  year  to  year ; 
and  that  there  was  nothing. to  give 
the  defendant  any  equitable  estate 
beyond  his  legal  tenancy.  Wood 
V.  Beard,  2  Ex.  D.  30.  It  must 
however  be  remarked,  that  in  this 
case  the  defendant's  right  in  equity 
to  the  grant  of  a  lease  did  not 
arise,  as  he  had  not  given  any 
notice  of  a  counter-claim. 

Tenancies  from  year  to  year  owe 
their  origin  to  the  inconveniences 
found  to  result  from  tenancies  at 
will,  which  were  only  partially 
remedied  by  the  doctrine  of  emble- 
ments, and  the  Courts,  at  a  very 
early  period,  raised  an  implied  con- 
tract for  a  tenancy  from  year  to 
year.  Thus,  as  is  laid  down  by 
Chambre,  J.,  in  the  principal  case 
of  Richardson  v.  Langridge,  although 
a  mere  general  letting  is  a  letting 
at  will,  yet  if  the  lessor  accepts 
yearly  rent,  or  rent  measured  by 
any  aliquot  part  of  a  year,  the 
Courts  have  said  that  is  evidence  of 
a  taking  from  year  to  year.     13  H. 
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8,  15 ;  Doe  d.  Martin  v.  Watts,  7 
T.  E.  85;  Hunt  v.  Allgood,  10 
C.  B.  (N.  S.)  253. 

So  if,  as  laid  down  by  Mansfield, 
0.  J.,  there  were  a  general  letting 
at  a  yearly  rent,  tlLough.  payable 
half-yearly  or  quarterly,  and  though 
nothing  were  said  about  the  dura- 
tion of  the  term,  it  is  an  implied 
letting  from  year  to  year.  Ante, 
p.  7. 

A  person  who  having  entered 
under  an  agreement  to  purchase, 
which  afterwards  goes  off,  or  under 
a  lease  or  an  agreement  for  a  lease, 
which  for  some  cause  or  other  is 
void,  as  for  instance  for  non-com- 
pliance with  the  provisions  of  the 
Statute  of  Frauds  (29  Car.  2,  c.  3), 
or  8  &  9  Vict.  c.  106,  s.  3,  although 
at  first  he  would  only  be  a  tenant 
at  will,  on  payment  of  rent,  he  may, 
by  presumption  or  implication  of 
law,  become  a  tenant  from  year  to 
year.  See  Clayton  v.  Blakey,  2 
Smith's  L.  C.  5th  ed.  97,  and  note ; 
Doe  d.  Martin  v.  Watts,  7  T.  E. 
85  ;  Doe  d.  Tuclier  v.  Morse,  1  Barn. 
&  Ad.  365  ;  Mann  v.  Lovejoy,  Ey. 
&  Mood.  355  ;  Cox  v.  Bent,  5  Bing. 
185  ;  Saunders  v.  Musgrave,  6  Barn. 
&  Cress.  524 ;  Chapman  v.  Towner, 
6  Mees.  &  W.  100  ;  Berrey  v.  Lind- 
ley,  3  Mann.  &  Gr.  498 ;  Riseley  v. 
Ryle,  11  Mees.  &  W.  16;  Z>oe  d. 
Thompson  v.  Amey,  12  Ad.  &  EH. 
476  ;  Mayor  of  Thetford  v.  Tyler, 
8  Q.  B.  95  ;  In  re  Stroud,  8  0.  B. 
502;  Doe  d.  Prior  v.  Ongley,  10 
C.  B.  25  ;  Alartin  v.  Smith,  9  L.  E., 
Ex.  50. 

The  payment,  however,  of  rent 
in  such  a  case,  is  only  evidence  of 
a  tenancy  during  the  period  for 
which  it  was  paid,  and  if  no  other 


tenancy  appear,  the  presumption  is 
that  that  tenancy  was  from  year 
to  year.  Per  Lord  EUenborough, 
0.  J.,  in  Roe  d.  Brune  v.  Prideaux, 
10  East,  187. 

Where,  however,  there  is  a  great 
disproportion  between  the  rent  re- 
served under  a  void  lease,  and  the 
real  value,  the  receipt  of  such  rent 
will  not  raise  a  presumption  of  a 
tenancy  from  year  to  year,  though 
it  may  be  evidence  of  an  intention 
of  a  mistaken  notion  that  the  land- 
lord had  power  to  confinn  a  void 
lease,  and  may  create  a  tenancy  at 
wiU.  Smith  V.  Widlake,  3  C.  P.  D. 
10;  Roe  di..  Brune  y.  Prideaux,  10 
East,  168;  Denn  d.  Brune  v.  Raw- 
lins, 10  East,  261. 

So  where  a  tenant  holds  over 
after  the  expiration  of  a  term,  he 
will,  on  payment  of  rent,  become  a 
tenant  from  year  to  year,  subject 
to  the  stipulations  of  the  lease,  so 
far  as  they  are  applicable  to  the 
new  relation,  while  he  is  tenant 
from  year  to  year.  Thomas  v. 
Pacher,  1  H.  &  N.  669 ;  Furnivall 
V.  Grove,  8  C.  B.  (N.  8.)  496; 
Elliott  V.  Johnson,  2  L.  E.,  Q.  B. 
124 ;  Nixon  v.  Darley,  2  I.  E., 
C.  L.  467. 

And  wherp  a  lessee,  from  year  to 
year,  holds  over  after  the  expira- 
tion of  a  lease  originally  granted 
on  a  demise  made  to  himself,  com- 
mencing at  a  particular  period,  as, 
for  instance,  at  Michaelmas,  the 
inference  as  between  him  and  the 
lessor  who  allows  him  to  hold  over, 
and  who  receives  rent  as  from  year 
to  year  vidthout  any  explanation  or 
stipulation  (save  as  to  an  increase 
of  rent),  is  that  there  is  a  tacit 
agreement  that  the  lessee   should 


Digitized  by  Microsoft® 


ElCHARDSON  V.  LaNGRIDGE. 


25 


hold  as  tenant  from  year  to  year 
according  to  Ms  former  holding, 
that  is  to  say,  as  from  Michaelmas 
to  Michaelmas.  Kelly  v.  Patterson, 
9  L.  E.,  C.  P.  681,  687. 

It  is  clear  that  a  mere  advance 
of  rent  -will  not  create  a  new 
tenancy.  lb.,  and  see  Delmege  v. 
Mullins,  9  I.  E.,  C.  L.  209. 

Where  a  tenancy  is  determined 
on  the  expiration  of  the  current 
year,  by  a  notice  to  quit  given  to  a 
tenant  from  year  to  year,  a  waiver 
of  the  notice  'will  create  a  new 
tenancy,  taking  effect  on  the  expira- 
tion of  the  old  one  {Tayleur  v. 
Wildin,  3  L.  E.,  Exch.  303).  Secus, 
where  the  notice  to  quit  was  origi- 
nally ineffectual,  even  although,  it 
seems,  on  its  withdrawal  the  tenant 
agrees  to  give  up  part  of  the 
demised  premises  on  a  reduction  of 
the  rent.  Holme  v.  Brunsldll,  3  Q. 
B.  D.  495. 

Where  a  demise  is  determined 
by  the  expiration  of  the  landlord's 
estate,  and  the  tenant  continues  to 
hold  under  the  remainderman,  pay- 
ing the  same  rent,  the  question 
whether  a  term  contained  in  the 
former  tenancy  is  adopted  into  the 
new  contract  of  demise,  is  a  ques- 
tion of  fact.  OaliUy  v.  Monck,  1  L. 
E.,  Ex.  159. 

And  if  such  tenant  continues  to 
hold  under  the  remainderman,  and 
nothing  passes  between  them  except 
the  payment  and  receipt  of  rent, 
the  new  landlord  is  not  bound  by  a 
stipulation  contained  in  the  lease 
creating  the  former  tenancj^,  which 
is  not  linown  to  him  in  fact,  nor  is 
according  to  the  custom  of  the 
country.    Oakley  v.  Monck,  1  L.  E., 


Ex.    159;    3   Hurlst.    &   C.   706;    4 
Hurlst.  &  0.  251. 

So,  likewise,  where  a  tenant 
continues  to  hold  after  the  expira- 
tion of  his  landlord's  title,  a  new 
tenancy  from  year  to  year  may  be 
presumed,  and  neither  he  nor  his 
undertenant  can  dispute  the  title 
of  the  landlord.  London  Sf  North 
Western  Railway  Company  v.  West, 
2  L.  E.,  0.  P.  552. 

Where  a  tenant  at  -^viU,  having 
entered  under  a  void  lease  or  agree- 
ment for  a  lease,  by  payment  of 
rent  becomes  by  implication  of  law 
a  tenant  from  year  to  year,  he  will 
be  considered  as  holding  as  tenant 
from  year  to  year  upon  all  the 
terms  of  the  lease  or  agreement 
not  inconsistent  with  such  tenancy 
from  year  to  year,  such  as  a  power 
for  re-entry  on  non-payment  of  rent, 
or  the  obligation  to  repair,  the  crops 
to  be  taken  by  the  tenant,  and  the 
like.  Richardson  v.  Gifford,  1  Ad. 
&  EH.  52;  Beale  v.  Sanders,  3  Bing., 
N.  0.  850;  Doe  d.  Thompson  v. 
Amey,  12  Ad.  &  EU.  476;  Doe  d. 
Oldershaiv  v.  Breach,  6  Esp.  106  ; 
Ptstor  V.  Cater,  9  M.  &  W.  315  ; 
Thomas  v.  Packer,  1  H.  &  N.  669; 
Brocklington  v.  Saimders,  13  W.  E. 
(Q.  B.)  46;  Bridges  v.  Potts,  17 
C.  B.,  N.  8.  314;  Martin  v.  Smith, 
9  L.  E.,  Ex.  50.  See  also  Crawley 
V.  Price,  10  L.  E.,  Q.  B.  302. 

The  presumption  arising  from  the 
payment  and  acceptance  of  rent  is 
the  same  in  the  case  of  a  corpora- 
tion as  an  individual.  Doe  d.  Pen- 
nington V.  Taniere,  12  Q.  B.  998; 
Wood  V.  Tate,  2  B.  &  P.  (N.  E.) 
247;  Ecclesiastical  Commissioners  v. 
Merral,  4  L.  E.,  Es.  162. 
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Payment  of  rent  must  be  under- 
stood to  mean  a  payment  with  re- 
ference to  a  yearly  holding ;  for  in 
Richardson  v.  Langridge  a  party 
who  had  paid  rent  under  an  agree- 
ment of  this  description,  but  had 
not  paid  it  with  reference  to  a  year, 
or  any  aliquot  part  of  a  year,  was 
held  nevertheless  to  be  a  tenant 
at  -will  only.  Per  Parke,  B.,  in 
Braythivayte  v.  Hitchcock,  10  Mees. 
&  W.  497 ;  Doe  d.  Hull  v.  Wood, 
14  Mees.  &  W.  687.  See  also  The 
Marquis  of  Camden  v.  Batterlury, 
5  C.  B.  (N.  S.)  808,  820;  7  0.  B. 
(N.  S.)  864. 

Although  the  payment  of  rent  is 
evidence  of  the  intention  of  the 
parties  to  create  a  yearly  tenancy, 
nevertheless  where  it  appears  by 
any  instrument  to  be  the  express 
intention  of  the  parties  to  create  an 
estate  at  will,  the  payment  of  rent, 
although  under  the  provisions  of 
the  same  instrument,  will  not  create 
an  estate  from  year  to  year.  Thus 
in  Doe  d.  Basto  v.  Cox,  11  Q.  B. 
122,  where  A.,  under  a  mortgage 
deed,  agreed  to  become  tenant  of 
B.  of  the  premises  demised,  "hence- 
forth at  the  will  and  pleasure  of 
B.,  after  the  rate  of  251.  As.,  pay- 
able quarterly ; "  it  was  held  by  the 
Court  of  Queen's  Bench,  refusing  a 
rule  for  a  new  trial,  that  it  was  a 
tenancy  at  will,  and  that  occupation 
for  the  two  years,  and  payment  of 
rent  under  the  agreement,  did  not 
make  B.  tenant  from  year  to  year. 
"  This  Court,"  said  Denman,  C.  J., 
"  is  desirous  of  presuming  a  yearly 
tenancy  in  all  cases  where  the  ex- 
press language  of  the  parties  does 
not  exclude   such  a  presumption. 


Here,  however,  the  parties  dis- 
tinctly say,  that  the  tenancy  shall 
be  at  the  will  and  pleasure  of  the 
lessors."  See  also  Doe  d.  Dixie  v. 
Davies,  7  Exch.  89. 

It  is  competent  moreover  to 
either  the  receiver  or  payer  of  rent 
to  prove  the  circumstances  under 
which  the  payments  of  rent  were 
made,  and  by  such  circumstances 
to  repel  the  legal  implication  which 
would  result  from  the  receipt  of 
rent  unexplained.  Doe  d.  Lord  v. 
Crago,  6  C.  B.  90  ;  Woodhridge 
Union  V.  Colneis,  13  Q.  B.  269; 
The  Marquis  of  Camden  v.  Batter- 
hury,  5  C.  B.  (N.  S.)  808,  820 ;  7 
C.  B.  (N.  S.)  864. 

A  tenancy  from  year  to  year, 
created  by  express  contract,  will, 
of  course,  if  a  time  is  fixed  for  its 
commencement,  commence  at  such 
time.  If  no  time  is  fixed,  in  the 
absence  of  anything  to  lead  to  a 
contrary  conclusion,  the  date  of  the 
agreement  may  be  presumed  to  be 
the  commencement  of  the  tenancy 
(per  Archibald,  J.,  in  Sandill  v. 
Franldin,  10  L.  E.  (C.  P.)  378); 
but  where  it  is  provided  that  the 
first  quarterly  payment  of  rent  is  to 
be  made  on  one  of  the  usual  quar- 
terly days,  such  provision  is  a  clear 
indication  of  intention,  that  the 
parties  meant  that  the  tenancy 
should  be  considered  as  commenc- 
ing from  the  previous  usual  quar- 
terly day.  Sandill  v.  Franklin,  10 
L.  E.,  C.  P.  377. 

In  the  absence  of  contract,  a 
term  from  year  to  year  is  assign- 
able {Sotting  V.  JIartin,  1  Campb. 
Ca.  N.  P.  317  ;  Elliott  v.  Johnson, 
2  L.  E.,  Q.  B.  120),    according  to 
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the  third  section  of  the  Statute  of 
Frauds,  by  writing  (lb.);  and  now 
by  deed  (8  &  9  Yict.  c.  106,  s.  3). 

It  has  been  decided  that  equity 
will  not  enforce  an  agreement  for 
a  tenancy  from  year  to  year,  on 
the  ground  that  legal  damages  are 
adequate  by  way  of  compensation 
{Clayton  v.  lUmgivorth,  10  Hare, 
451),  but  the  reason  why  they 
should  be  so  in  the  case  of  tenancy 
from  year  to  year,  and  not  in  the 
case  of  an  agreement  for  a  longer 
term,  is  not  very  clear  or  satis- 
factory. 

It  may  be  here  mentioned  that  a 
tenancy  may  be  created  determin- 
able by  a  week's  notice  to  quit, 
but  a  reasonable  tim.e  must  be 
allowed  after  the  expiration  of  the 
notice  for  the  tenant  to  remove  his 
goods.  Cornish  v.  Stuhhs,  5  L.  E., 
C.  P.  334,  337  ;  see  also  Mellor  v. 
WatUns,  9  L.  E.,  Q.  B.  400. 

Determination  of  a    Tenancxj  from 
Year  to  Year. 

A  tenancy  from  year  to  year  may 
be  determined — 1.  By  the  deter- 
mination of  the  interest  of  the 
lessor ;  2.  By  surrender ;  3.  By 
notice  to  quit. 

1 .  It  is  clear  that  where  the  in- 
terest of  a  lessor  being  limited,  as 
that  of  tenant  for  life,  determines, 
the  tenancy  for  years  thereby  also 
determines  {Symons  v.  Symons,  6 
Madd.  207);  but  under  14  &  15 
Vict.  c.  25,  the  tenant  at  rack  rent 
instead  of  emblements  may  hold  tiU 
the  end  of  the  current  year.    Sect.  1 . 

When,  however,  the  interest  of  ~ 
the   lessor    is    sufficient  to  confer 
such  an  estate,  a  tenancy  from  year 
to  year  will  not  determine  by  the 


death  of  the  tenant,  but  will  vest 
in  his  personal  representatives  {Doe 
d.  Shore  v.  Porter,  3  T.  E.  13; 
James  v.  Dean,  11  Ves.  391  ; 
Thompson  v.  Thompson,  9  Price, 
464),  and  a  person  taking  posses- 
sion of  the  property  comprised  in 
the  lease  may  be  liable  as  executor 
de  son  tort  {Armstrong  v.  M^Inher- 
heny,  7  Ir.  Com.  L.  Eep.  (N.  S.)  296), 
but  has  no  saleable  interest.  Kear- 
ney V.  Ryan,  2  L.  E.,  I.  61. 

2.  A  surrender  by  which  the 
tenancy  is  determined  may  be  ex- 
press, in  which  case,  by  the  3rd 
section  of  the  Statute  of  Frauds 
(29  Car.  2,  c.  21),  it  must  be  in 
writing  {Mollett  v.  Brayne,  2  Campb. 
N.  P.  C.  103;  Doe  v.  Ridout,  5 
Taunt.  519;  and  see  Ronayne  v. 
Sherrard,  11  I.  E.,  C.  L.  146); 
and  now  by  deed  (8  &  9  Vict, 
c.  106,  s.  3). 

A  surrender  by  a  tenant  from 
year  to  year  to  the  landlord  will 
not  put  an  end  to  an  undertenancy 
from  year  to  year  created  by  him- 
self, and  the  undertenant  is  entitled 
to  have  the  usual  notice  to  quit. 
Mellor  V.  Watkins,  9  L.  E.,  Q.  B. 
400,  405. 

A  surrender  may  also  be  by  act 
and  operation  of  law  (and  this  is  ex- 
cepted from  the  Statute  of  Frauds) ; 
as,  for  instance,  where  there  is  a 
new  letting  to  the  tenant  incom- 
patible with  the  existence  of  his 
former  tenancy.  Thus  in  the  case 
of  Hamerton  v.  Stead,  3  B.  &  C. 
478,  a  tenant  from  year  to  year  en- 
tered into  an  agreement,  during  a 
current  year,  for  a  lease  to  be 
granted  to  him  and  A.  B.,  and 
from  that  time  A.  B.  entered  and 
occupied  jointly  with  him,  it  was 
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held  by  the  Court  of  King's  Bench 
that  by  this  agreement,  and  the 
fomf  occupation  under  it,  the  former 
tenancy  was  determined,  although 
the  lease  contracted  for  was  never 
granted.  See  also  Oastler  v.  Hen- 
derson, 2  Q.  B.  D.  575.  So  the 
acceptance  of  the  custody  of  a 
house  as  caretaker  has  been  held 
to  be  a  surrender  of  a  tenancy  from 
year  to  year  therein  as  being  in- 
consistent therewith.  Lambert  v. 
M'Donnell,  15  I.  C.  L.  E.  (N.  S.) 
136. 

The  result  is  the  same  where 
there  is  a  new  letting  to  a  third 
party  with  the  assent  of  the  ori- 
ginal tenant.  M'Donnell  v.  Pojie, 
9  Hare,  705 ;  Davison  v.  Gent,  1 
H.  &  N.  744. 

An  agreement  for  a  new  lease, 
without  the  creation  of  a  new 
tenancy,  will  not  operate  as  a  sur- 
render. Foquet  T.  Moor,  7  Exch. 
870. 

But  where  there  is  an  agreement 
between  the  landlord  and  the  tenant 
that  the  tenancy  should  cease,  and 
that  agreement  is  acted  upon  by 
the  tenant  giving  up  and  the  land- 
lord taking  possession  of  the  pre- 
mises, it  will  amount  to  a  surrender 
by  operation  of  law.  Thus  where 
there  was  a  tenancy  from  year  to 
year  determinable  on  giving  a  quar- 
ter's notice,  a  licence  from  the  lessor 
to  the  tenant  to  quit  in  the  middle 
of  the  quarter,  acted  upon  by  the 
tenant  quitting  and  the  lessor  ac- 
cepting possession,  was  held  to 
amount  to  a  surrender  by  operation 
of  law,  and  the  landlord's  right  to 
any  rent  for  the  whole  or  any  part 
of  the  current  quarter  was  destroyed. 
Grimman  v.  Lec/r/c,  8  B.  &  C.  l!24; 


Furnivall  v.  Grove,  8  C.  B.  (N.  S.) 
496;  Phene  v.  Popplewell,  12  C.  B. 
(N.  S.)  334;  and  see  Oastler  y.  Hen- 
derson, 2  Q.  B.  D.  575,  580. 

An  alteration  in  the  landlord's 
receipts  for  rent  of  the  names  of  the 
occupying  tenants  does  not,  unless 
shown  to  have  been  assented  to  by 
all  the  parties  interested,  afford  any 
evidence  from  which  can  be  inferred 
either  a  change  of  the  tenancy  or  a 
transfer  of  the  legal  rights.  Bourke 
V.  Bourke,  8  I.  E.,  C.  L.  221. 

3.  A  tenancy  from  year  to  year, 
not  coming  within  the  Agricultural 
Holdings  (England)  Act  (38  &  39 
Vict.  c.  92),  in  the  absence  of  any 
express  stipulation  [Doe  d.  Greeny. 
Baker,  8  Taunt.  241;  Doe  d.  Rohinsnn 
V.  Dolell,  1  Q.  B.  806),  or  local  cus- 
tom implied  as  part  of  the  contract 
{Tyley  v.  Seed,  Skin.  649;  Roe  d. 
Henderson  v.  Charnock,  Peake,  N.  P. 
6),  may  at  common  law  be  deter- 
mined by  either  party  giving  to  the 
other  a  half-year's  notice  to  quit 
before  the  end  of  the  current  year 
of  the  tenancy  (13  H.  8,  15  b;  Right 
V.  Darhy,  1  T.  E.  163),  and  a  cus- 
tomary half-year  is  sufficient.  Thus 
a  notice  on  the  28th  of  September 
to  quit  on  the  25  th  of  March  or 
at  Lady-day  is  sufficient.  Roe  d. 
Durant  v.  Doe,  6  Bing.  574;  and 
Doey.  Kightley,  7  T.  E.  63;  Hotuard 
V.  IVemsley,  6  Esp.  53  ;  Doe  d.  Ma- 
thewson  v.  Wrightman,  4  Esp.  6  ; 
Doe  d.  Harrop  v.  Green,  4  Esp.  198. 

And  where  the  commencement  of 
a  tenancy  was  on  the  29th  of  Sep- 
tember, a  notice  served  on  the  26th 
of  March  to  quit  on  the  29th  of 
September  then  next,  was  held  not 
to  be  ■\'alid.  Morgan  v.  Davies,  3 
0.  P.  D.  260. 
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But  the  landlord  may  under  an 
agreement  have  po'n'er  to  determine 
the  tenancy  by  a  sis  months'  notice 
to  expire  at  any  time.  Bridges  v. 
Potts,  17  C.  B.  (N.  S.)  314. 

And  an  express  stipulation  that  a 
tenancy  from  j'ear  to  3'ear  shall  not 
he  determinable  at  the  pleasure  of 
either  party  giving  the  regular 
notice,  wiU.  be  void  as  being  incon- 
sistent with  and  repugnant  to  the 
nature  of  such  an  estate.  Doe  d. 
Warner  v.  Broivne,  8  East,  165 ; 
Holmes  v.  Day,  8  I.  E.,  0.  L.  235. 

A  tenancy  from  year  to  year, 
which  the  law  implies  after  entry 
under  an  agreement  for  a  lease  or  a 
void  lease,  can  only  be  determined 
by  the  landlord  during  the  term  by 
his  giving  the  usual  notice  to  quit 
( Chapman  v.  Towner,  6  M.  &  W. 
100) ;  yet  it  determines  at  the  end 
of  the  term  without  any  notice  to 
quit  {Doe  d.  Tilt  v.  Stratton,  4  Bing. 
446 ;  Berrey  v.  Lindley,  3  M.  &  Gr. 
511),  though  the  agreement  under 
which  the  tenant  entered  provides 
for  the  extension  of  the  term  upon 
certain  conditions.  Doe  d.  Davenish 
V.  Moffatt,  15  G.  B.  257;  see  also 
Lee  V.  Smith,  9  Exch.  662;  Tress  v. 
Savage,  4  EU.  &  Bl.  36. 

Notice  may  be  given  by  parol, 
unless  by  agreement  it  is  required 
to  be  in  writing  {Doe  v.  Crich,  5 
Esp.  N.  P.  0.  197) ;  it  is,  however, 
advisable  to  give  it  in  writing. 

Not  only  the  original  landlord 
but  also  any  person  taking  under 
him  who  for  the  time  being  is  legally 
entitled  to  the  immediate  reversion 
of  the  hereditaments  comprised  in 
the  tenancy,  as  assignee,  devisee, 
heir,  executor  oradministrator(Cole, 
Eject.   42),   even   an  infant  rever- 


sioner {Maddon  d.  Baker  v.  White,  2 
T.  R.  159),  a  mortgagee  under  a 
mortgage  created  subsequently  to  the 
tenancy  (i??M'roM'csv.  Gradin,  1  Dowl. 
&  L.  213,  218;  Raivson  v.  Eiche,  7 
Ad.  &  Ell.  451),  may  give  notice  to 
the  tenant  to  quit ;  but  a  mortgagee 
under  a  mortgage  created  before 
the  tenancy  cannot  do  so  {Keech  v. 
Hall,  1  Doug.  21 ;  1  Smith,  L.  C.  579 
(7th  ed.) ;  Doe  d.  Parker  v.  Boidton, 

6  M.  &  S.  148;  Miles  v.  Murphy, 
5  I.  E.,  C.  L.  382),  unless  a  new 
tenancy  has  been  created  as  be- 
tween the  mortgagor  and  mortgagee. 
Doe  d.  Hughes  v.  Bucknell,  8  C.  & 
P.  566  ;  Doe  d.  Whitaker  v.  Hales, 

7  Bing.  322. 

A  notice  to  quit  by  one  of  several 
joint  tenants  on  behalf  of  all,  whether 
authorized  by  the  others  or  not,  will 
put  an  end  to  the  tenancy  {Doe  d. 
Aslin  V.  Summersett,  1  Barn.  &  Ad. 
135;  Doe  d.  Kindersley  v.  Hughes, 
7  M.  &  W.  141  ;  Alford  v.  Vicery, 
Car.  &  M.  280) ;  a  similar  notice 
given  by  a  person  authorized  by  one 
of  the  joint  tenants  will  have  a  like 
effect  {Doe  d.  Kindersley  v.  Hughes, 
7  M.  &  W.  141),  although  given  in 
the  names  of  the  joint  tenants  and 
others.  Doe  d.  Bailey  v.  Foster,  3 
C.  B.  215. 

Where  several  joint  tenants 
jointly  demise  from  year  to  year, 
such  of  them  as  give  notice  to  quit 
may  recover  their  several  shares  in 
ejectment  on  their  several  demises. 
Doe  d.  Whayman  v.  Chaplin,  3 
Taunt.  119. 

A  notice  to  quit  given  by  one  of 
several  tenants  in  common  may  be 
to  quit  his  undivided  share  ( Cutting 
V.  Derhy,  2  Wm.  Black.  1075;  Doe 
d.  Roherton  v.  Gardiner,    12  C.  B. 
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323),  unless  tliey  demise  jointly, 
wlien  a  notice  by  one  on  belialf  of 
himself  and  the  others  would,  it 
seems,  he  good.     Cole,  Eject.  44. 

Notice  to  quit  by  one  of  several 
executors  or  administrators  on  be- 
half of  all  will  be  good  unless  a 
joint  notice  be  required  in  the  lease. 
Right  d.  Fisher  v.  Cuthell,  5  East, 
491. 

Churchwardens  and  overseers  of 
a  parish  may  give  notice  to  a  tenant 
to  quit  land  held  from  the  parish 
upon  an  implied  tenancy  from  year 
to  year  {Doe  d.  Higgs  v.  Terry,  4  Ad. 
&E1L.  274;  Doe  d.  Holhs  v.  CocMl, 
4  Ad.  &  EU.  478),  as  also  may  trus- 
tees for  a  parish  in  whom  the  legal 
estate  is  vested.  The  Churchwardens 
of  St.  Nicholas,  Deptford  v.  Shetchley, 
8  Q.  B.  394,  overruling  Mumball  v. 
M^mt,  ib.  382.  See  also  Doe  d. 
Bailey  v.  Foster,  3  C.  B.  215. 

Eailway  companies  reqiiiring 
lands  have  in  general  powers  con- 
ferred upon  them  to  give  the  ordi- 
nary landlord's  notice  to  quit  at 
the  end  of  the  current  year  of  the 
tenancy,  in  which  case  the  tenant 
is  not  entitled  to  compensation,  or 
they  may  give  six  months'  notice  at 
any  time,  in  which  case  the  tenant 
will  be  entitled  to  compensation  for 
the  value  of  his  unexpu'ed  term  or 
interest ;  but  if  a  railway  company, 
after  giving  a  tenant  notice  to  quit 
before  the  expiration  of  the  current 
year  of  his  tenancy,  afterwards  allow 
him  to  stay  until  its  determination, 
the  tenant  will  be  in  the  same  situa- 
tion as  if  a  regular  landlord's  notice 
had  originally  been  given  to  him, 
and  he  will  not,  therefore,  be  en- 
titled to  compensation.  Reg.  v.  The 
London   and   Souiliampton  Railway 


Company,  10  Ad.  &  Ell.  3.  See  also 
Ex  parte  Nadin,  17  L.  J.  (Oh.)  421. 

Although  a  tenant  in  possession 
under  an  agreement  for  a  term  was 
at  law  only  a  tenant  from  year  to 
year  {Doe  v.  Broivne,  8  East,  165), 
in  Equity  he  would  be  considered 
as  tenant  for  a  term  of  years  {Broivne 
V.  Warner,  14  Yes.  156);  and  if  the 
land  were  taken  by  a  company 
under  its  compulsory  powers,  he 
would  be  entitled  to  receive  as  pur- 
chase-money the  full  value  of  the 
term.  In  re  King'' s  Leasehold  Es- 
tates, 16  L.  E.,  Eq.  521 ;  see  Hodges 
on  Eailways,  241,  6th  ed. 

Notice  to  quit  may  be  given  by 
an  agent,  but  there  is  a  distinction 
between  a  particular  and  a  general 
agent.  Where  a  notice  is  given  by 
a  particular  agent,  that  is,  one  hold- 
ing only  a  special  or  limited  autho- 
rity, the  agency  should  appear  upon 
the  face  of  the  document  itself,  and 
it  should  be  given  in  the  name  of 
the  principal  or  expressly  on  his 
behalf.  Doe  d.  Lyster  v.  Goldwin, 
2  Q.  B.  143,  146;  Buron  v.  Denman, 
2  Exch.  188  ;  The  Earl  of  Erne  v. 
Armstrong,  6  I.  E.,  C.  L.  279. 

Where,  however,  a  notice  to  quit 
is  given  by  a  general  agent,  it  is 
not  necessary  to  its  validity  that  his 
agency  should  appear,  and  he  may 
give  notice  in  his  own  name.  Thus  it 
has  been  held  that  a  notice  given  in 
his  own  name  by  a  receiver  appointed 
by  the  Court  of  Chancery  with  a 
general  authority  to  act  was  a  valid 
notice  to  quit  ( Wilkinson  v.  Colley, 
5  Burr.  2694;  Doe  v.  Read,  12  East, 
57).  So  where  the  trustees  of  a 
marriage  settlement  left  the  entire 
management  and  control  of  the 
trust  estates  to  the  tenant  for  life, 
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it  was  held  by  the  Court  of  Queen's 
Bencli  that,  being  their  general 
agent  for  such  purpose,  he  had 
power  to  give  notices  to  quit,  and 
that  they  were  valid,  although  given 
in  his  own  name  only.  Jones  v. 
Fkipps,  3  L.  E.,  Q.  B.  567. 

And  a  notice  to  quit  signed  by 
the  mortgagor  alone  has  been  held 
sufficient  to  determine  a  tenancy 
created  before  the  mortgage  where 
the  tenant  knew,  previously  to  the 
service  of  the  notice,  that  the  mort- 
gagor had  a  general  authority  from 
the  mortgagee  to  determine  tenan- 
cies (^Stackpoole  Y.Parldnson,  8  I.E., 
0.  L.  561),  even  although  the  notice 
did  not  purport  on  the  face  of  it  to 
be  on  behalf  of  the  mortgagee.    lb. 

Notice  to  quit  by  a  mere  receiver 
of  rents  will  not  be  sufficient  [Doe 
d.  Mann  v.  Walters,  10  B.  &  0.  626, 
633);  and  where  a  person  is  mana- 
ger of  the  affairs  of  a  landlord 
during  his  absence  abroad  and  re- 
ceives his  rents,  he  will  have  no 
implied  authority  at  law  to  give 
notice  to  quit,  but  it  will  be  a  ques- 
tion of  fact  for  a  jury  to  determine, 
whether  he  had  such  authority.   lb. 

A  notice  to  quit,  however,  given 
by  an  agent  of  an  agent  will  not 
be  sufficient  without  a  recognition 
by  the  principal.  Doe  d.  Rhodes  v. 
RoUnson,  3  Bing.,  N.  C.  677. 

An  agent  for  a  landlord  ought  to 
have  authority  to  give  notice  at  the 
time  when  it  begins  to  operate,  as 
it  ought  to  be  such  that  a  tenant 
may  safely  act  on  at  the  time  of 
receiving  it.  A  notice,  therefore, 
by  an  unauthorized  agent  cannot 
be  made  good  by  an  adoption  of  it 
by  the  principal  after  the  proper 
time  for  giving  it.     Doe  d.  Mann  v. 


Walters,  10  B.  &  C.  626;  Doe  d. 
Lyster  v.  Goldivin,  2  Q.  B.  143;  Doe 
d.  Rhodes  v.  Rohi7ison,  3  Bing.,  N. 
C.  677;  Right  d.  Fisher  v,  Cuthell, 
5  East,  491,  498. 

The  Courts  wiU  put  a  liberal  con- 
struction upon  notices  to  quit,  and 
willhold  them  good  notwithstanding 
there  are  inaccuracies  therein,  if 
they  be  not  such  as  would  be  likely 
to  mislead  the  tenant  {Doe  d.  Arm- 
strong V.  Wilkinson,  12  Ad.  &  Ell. 
743 ;  see  also  Doe  v.  Kightley,  7 
T.  E.  63  ;  Doe  v.  Culliford,  4  D.  & 

E.  248  ;  Doe  d.  Cox  v. ,  4  Esp. 

185).  But  the  Court  will  not,  in 
order  to  support  a  notice,  put  a 
strained  construction  on  termswhich 
are  clear  in  themselves.  Doe  v. 
Morphett,  7  Q.  B.  577;  and  see  and 
consider  Mills  v.  Gaff,  14  Mees.  & 
W.  72. 

A  notice  will  be  bad  if  it  be 
merely  alternative  ;  as,  for  instance, 
where  there  is  a  notice  to  quit,  "or 
that  you  agree  to  pay  double  rent" 
(per  Lord  Mansfield,  Dougl.  176); 
but  if  there  be  a  notice  to  quit,  "or 
I  shall  insist  on  double  rent,"  it  is 
an  unqualified  notice,  and  does  not 
give  the  tenant  an  option.  Doe  d. 
Mattheios  v.  Jackson,  1  Doug.  175 ; 
Doe  d.  Lyster  v.  Goldivin,  2  Q.  B. 
143. 

Service  of  a  notice  need  not  be 
personal;  it  will  be  sufficient,  for 
instance,  if  left  with  and  explained 
to  a  servant  at  the  residence  of  the 
tenant,  though  not  on  the  demised 
premises  {Jones  v.  Marsh,  4  T.  E. 
464;  Doe  v.  Dunbar,  M.  &  Malk. 
10) ;  even  if  the  evidence  show 
that  it  did  not  come  into  the  hands 
of  the  tenant  ( Tanham  v.  Nicholson, 
5  L.  E.,  Ho.  Lds.  5G1 ;  affirming 
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S.  C,  nom.  Nicholson  v.  Tanham, 
4  I.  E.,  C.  L.  185).  Service  of  a 
notice  will  be  sufficient  if  put  under 
the  door  of  a  house,  if  it  be  shown 
to  have  come  to  the  hands  of  the 
tenant  {Alford  v.  Vicery,  Car.  & 
Marsh.  280),  or  it  maj'  be  sent 
through  the'post  {Papillon  v.  Brim- 
ton,  5  Hiirlst.  &  N.  618).  And  in 
the  case  of  a  corporation,  it  may 
be  served  on  its  officers  {Doe  v. 
Woodman,  8  East,  228);  and  ser- 
vice on  one  of  several  joint  tenants 
will  be  sufficient.  Doe  v.  WatMns, 
7  East,  551  ;  Doe  v.  Crick,  5  Esp. 
196. 

Notice  to  one  of  two  or  more  joint 
lessees  is  sufficient  {Doe  d.  Lord 
Macartney  v.  Crick,  5  Esp.  196; 
Doe  d.  Bradford  v.  Watkins,  7  East, 
551);  and  should  be  given  to  a  cor- 
poration aggregate  when  tenant  and 
not  to  its  officers.  Doe  d.  Lord 
Carlisle  v.  Woodman,  8  East,  228. 

Notice  to  quit  should  be  given 
by  the  landlord  to  his  tenant  or  to 
his  assignee  {Pleasant  d.  Hayton  v. 
Benson,  14  East,  234),  and  not  to  a 
mere  undertenant  (lb.,  and  see 
Burn  V.  Pheljjs,  1  Stark.  E.  94), 
who  ought  to  be  served  with  notice 
by  the  tenant  after  he  has  himseK 
received  it.  Roe  v.  Wiygs,  2  B.  & 
P.,  N.  E.  330. 

Notice  given  to  the  tenant  of  a 
trading  concern,  as  a  brewery,  will 
be  sufiicient,  although  subsequently 
to  the  creation  of  the  tenancy  he 
may  have  taken  others  into  partner- 
ship with  him,  to  whom  in  common 
with  himself  receipts  for  the  rent 
have  been  given,  inasmuch  as  that 
circumstance,  in  the  absence  of  evi- 
dence proving  a  transfer,  did  not 
show  the  legal  estate  to  be  in  the 


new  partners  {Doe  d.  Green  y.  Baker, 
8  Taunt.  241) ;  and  the  lessor  to  a 
companj',  although  he  may  after- 
wards become  a  member  thereof, 
may  give  the  company  notice  to 
quit.  Francis  v.  Doe  d.  Harvey,  4 
M.  &W.  331. 

The  service  of  notice  to  quit  on 
the  person  in  possession,  in  the 
absence  of  a  legal  personal  repre- 
sentative of  the  deceased  tenant,  is 
effectual  to  determine  the  tenancy, 
even  as  against  a  person  subse- 
quently taking  out  representation. 
Pees  V.  Perrott,  4  0.  &  P.  230;, 
Sweeny  v.  Sweeny,  10  I.  E.,  C.  L. 
375. 

In  the  case  of  agricultural  or 
pastoral  holdings  in  Ireland,  a 
notice  to  quit  "to  the  representa- 
tives" of  the  deceased  tenant,  not 
naming  them,  is  by  recent  legisla- 
tion rendered  sufiB.cient.  39  &  40 
Vict.  c.  63,  s.  4. 

The  lessor  by  a  distress  (which  is 
acquiesced  in)  for  rent  which  has 
accrued  subsequent  to  the  expiration 
of  the  notice  to  quit,  will  waive  any 
advantage  which  he  may  take  on 
account  of  such  notice  {Zoitch  v. 
Willingate,  1  H.  Black.  311);  but 
acceptance  of  {Goodright  v.  Cord- 
went,  6  T.  E.  219;  Doe  v.  Batten, 
Cowp.  243),  or  demand  for,  such 
rent  is  not  necessarily  a  waiver  of 
notice;  it  is  a  question  of  intention 
which  must  be  left  to  the  ]-a.-sj{Blyth 
V.  Dennett,  13  0.  B.  178),  and  if  a 
distress  were  not  acquiesced  in,  as 
if  the  tenant  replevy,  it  would  not 
be  awaiver,  inasmuch  as  there  would 
be  no  evidence  of  a  new  tenancy, 
lb.  180. 

A  second  notice  to  quit  after  the 
expiration  of  a  former  one,  if  it  in 
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effect  recognizes  a  new  tenancy,  will 
be  a  waiver  of  the  first  notice  {Doe 
V.  Palmer,  16  East,  53);  but  not  if 
it  be  seryed  after  an  ejectment  to 
enforce  the  former  {Doe  v.  Hum- 
phreys, 2  East,  237).  And  it  has 
been  held,  that  if  after  the  expiration 
of  a  notice  to  quit  the  landlord  gives 
the  tenant  a  fresh  notice,  that,  unless 
he  quit  in  fourteen  days,  he  wiU  be 
required  to  pay  double  value,  the 
second  notice  is  no  waiver  of  the 
first,  its  object  being  merely  the  re- 
covery of  double  value,  and  a  qua- 
lified condonation  of  the  trespass 
{Doe  d.  Dighy  v.  Steel,  3  Campb. 
N.  P.  0.  115).  So  likewise  a  mere 
permission  to  stay  for  a  limited  time 
after  the  expiration  of  the  notice 
will  not  be  a  waiver.  WMteacre 
dem.  BouUy.  Symonds,  10  East,  13. 
A  disclaimer  by  a  tenant  from 
year  to  year  of  the  title  of  his  land- 
lord will  operate  as  a  waiver  by  the 
tenant  of  the  usual  notice  to  quit 
{Doe  d.  Bennett  v.  Long,  9  0.  &  P. 
773;  Doe  d.  Gnibh  v.  Gruhh,  10 
B.  &  C.  816),  because  a  notice  to 
quit  is  only  requisite  where  a  tenancy 
is  admitted  on  both  sides,  and  if  a 
defendant  denies  the  tenancy  there 
can  be  no  necessity  to  end  that  which 
he  says  has  no  existence ;  per  Best, 
0.  J.,  in  Doe  d.  Calvert  v.  Froivd, 
4  Bing.  560. 

But  there  may  be  a  waiver  of  the 
disclaimer,  as  where  the  landlord 
distrains  for  subsequent  rent  {Doe 
d.  David  Y.  Williams,  7  C.  &  P.  322). 
As  to  what  amounts  to  a  disclaimer, 
see  Cole  on  Ejectment,  41;  Hum 
V.  Allgood,  10  C.  B.  (N.  S.)  253; 
Jones  V.  Mills,  10  0.  B.  (N.  S.) 
788. 

T.L.C. 


Notice  to  Quit  under  the  Agricultural 
Holdings  {England)  Act. 

Under  the  Agricultural  Holdings 
(England)  Act  (38  &  39  Vict.  c.  92), 
which  applies,  with  some  exceptions, 
to  contracts  of  tenancy  beginning 
after  the  14th  of  February,  1876— 
the  commencement  of  the  act — 
unless  its  operation  be  excluded  by 
the  landlord  and  tenant  in  writing 
(sect.  56),  a  year's  notice  in  the  case 
of  a  tenancy  from  year  to  year,  ex- 
piring with  the  year  of  the  tenancy, 
is  substituted  for  the  usual  half 
year's  notice,  except  where  the 
tenant  is  adjudged  bankrupt,  or 
has  filed  a  petition  for  a  composi- 
tion or  arrangement  with  his  credi- 
tors (sect.  51). 

The  notice  to  be  given  by  the 
landlord,  with  a  view  to  certain  uses 
to  be  made  of  the  land,  in  the  act 
mentioned,  to  be  stated  in  the  no- 
tice, may  relate  to  part  only  of 
the  holding ;  and  the  tenant  may, 
within  28  days  of  the  notice,  serve 
on  the  landlord  a  notice  in  writing 
to  the  effect  that  he  accepts  the 
same  as  a  notice  to  quit  the  entire 
holding  at  the  end  of  the  current 
year  of  the  tenancy  (sect.  52).  In 
the  case  of  a  contract  of  tenancy 
from  year  to  year  or  at  will,  current 
at  the  commencement  of  the  act,  the 
act  will  not  apply  to  the  contract,  if 
within  two  months  after  the  com- 
mencement of  the  act,  the  landlord 
or  the  tenant  gives  notice  in  writing 
to  the  other  to  the  effect  that  he  (the 
person  giving  the  notice)  desires 
I  at  the  existing  contract  of  tenancy 
between  them  shall  remain  unaf- 
fected by  the  act ;  but  such  a  notice 
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is  revocable  by  writing,  and  in  the 
absence  of  any  such  notice,  or  on 
revocation  of  every  such  notice,  the 
act  is  applicable  to  the  contract.  In 
every  other  case  of  a  contract  of 
tenancy  current  at  the  commence- 
ment of  the  act,  the  act  mU.  not 
apply  to  the  contract  (sect.  57). 
Nothing,  moreover,  in  the  act  is 
applicable  to  a  holding  that  is  not 
either  wholly  agricultural  or  wholly 
pastoral,  or  in  part  agricultural  and 
as  to  the  residue  pastoral,  or  that  is 
of  less  extent  than  two  acres  (sect. 
58). 

It  has  recently  been  decided  that 
a  yearly  tenancy  which  by  express 
agreement  of  the  parties  is  deter- 
minable on  six  months'  notice  to 
quit,  is  not  within  the  Agricultural 
Holdings  Act,  1875(38&39  Vict. 
c.  92),  s.  51,  which  provides  that, 
"where  a  half  year's  notice,  ex- 
piring with  the  year  of  tenancy,  is 
hy  law  necessary  and  sufHcient  for 
determination  of  a  tenancy  from 
year  to  year,  a  year's  notice  so  ex- 
piring shall  by  virtue  of  this  act 
be  necessary  and  sufficient  for  the 
same."  Wilkinson  v.  Calvert,  3  0. 
P.  D.  360. 

Remedies  against  Tenants. 

If  tenants  do  not  give  up  the 
premises  peaceably,  the  lessor  may 
sue  them  either  in  ejectment  or 
trespass. 

As  to  the  remedies  under  the 
Small  Tenements  Act  (1  &  2  Vict. 
c.  74),  see  Addison  on  Contracts, 
601,  7th  ed. 

As  to  the  landlord  obtaining  pos- 
session where  the  tenant  has  deserted 
the  premises,  see  11  Geo.  2,  c.  19, 
s.  16;  57  Geo.  3,  c.  52;  Ashcroft  v. 


Bourne,  3  Barn.  &  Ad.  684;  Basten 
V.  Carew,  3  B.  &  0.  649  ;  Reg.  v. 
Traill,  12  Ad.  &  EU.  761  ;  Reg.  v. 
Sewell,  8  Q.  B.  161 ;  and  as  to  the 
jurisdiction  of  the  metropolitan 
police  magistrates,  see  3  &  4  Vict, 
c.  84. 

A  tenant  holding  over,  afternotice 
in  writing  from  his  landlord,  will, 
under  4  Geo.  2,  c.  28,  s.  1,  be  liable 
to  pay  double  the  yearly  value,  and 
under  11  Geo.  2,  c.  19,  s.  18,  when 
he  has  given  notice  himself,  he  will 
be  liable  to  douhle  the  yearly  rent. 
For  the  statutes  and  the  decisions 
thereon,  see  2  Chitt.  Stat.  776—780. 
Where  neither  the  rent  nor  the 
annual  value  of  the  premises  exceed 
50^.,  without  a  fine  having  been 
paid  {Earl  of  Harrington  v.  Ramsay, 
2  EU.  &  Bl.  669,  on  construction  of 
9&  lOViot.c.95,  s.  122),  the  landlord 
may  obtain  a  warrant  of  possession 
in  the  county  court  against  a  tenant 
neglecting  or  refusing  to  deliver  up 
possession  (19  &  20  Vict.  c.  108, 
s.  50) ;  and  the  Court  will  have 
jurisdiction,  even  though  a  bona  fide 
question  of  title  is  raised,  where 
neither  the  annual  value  of  lands 
nor  the  rent  payable  in  respect 
thereof  exceed  20^.  (30  &  31  Vict, 
c.  142,  ss.  12,  13).  See  Addison 
on  Contracts,  602,  7th  ed. 

Where  a  tenant  holds  over  after 
the  expiration  of  a  notice  to  quit, 
the  landlord  is  entitled  to  recover 
against  him  the  reasonable  damages 
and  costs  sustained  by  him  in  an 
action  at  the  suit  of  a  party  to  whom 
he  had  contracted  to  let  the  premises, 
but  to  whom  the  tenant's  wrongful 
act  has  prevented  him  from  deliver- 
ing possession.  Bramley  v.  Ches- 
terton, 2  C.  B.  (N.  S.)  592. 
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A  tenant,  nioreo^'er,  under  a  parol 
agreement,  without  any  stipulation 
that  he  shall  deliver  up  possession 
of  the  premises  at  the  end  of  the 
term,  is  nevertheless  bound  to 
deliver  up  complete  possession. 
Therefore,  where  such  a  tenant  from 
year  to  year  had  underlet  part  of 
the  premises,  and  at  the  determi- 
nation of  both  tenancies  by  notice 
to  quit  the  undertenant  held  over 
against  the  will  of  the  tenant,  it 
was  held  that  the  landlord  could 
recover  against  the  tenant  as  da- 
mages the  value  of  the  whole  pre- 
mises for  the  time  he  was  kept  out 
of  possession,  and  also  the  costs  of 
ejecting  the  undertenant.  Hender- 
son V.  Squire,  4  L.  R.,  Q.  B. 
170. 

The  act,  however,  of  4  Geo.  2, 
c.  28,  s.  1,  is  not  applicable  if  the 
holding  over  is  not  wilful  and  con- 
tumacious, but  bona  fide  and  by 
mistake.  Wright  v.  Smith,  5  Esp. 
203,  215;  Soulshjr.  Neving,  9  East, 
310,313;  Swinfen  v.  Bacon,  6  Hurlst. 
&  Norm.  184,  846. 

As  tenants  from  j^ear  to  year  have 
as  certain  an  estate,  while  it  lasts,  in 
the  lands  they  occupy,  as  those  who 
hold  for  a  longer  term,  it  follows 
that  they  were  entitled  to  emble- 
ments like  tenants  for  years,  where 
their  tenancy  was  determined  by 
the  happening  of  an  uncertain 
event,  over  which  they  had  no  con- 
trol {Kingsbury  v.  Collins,  4  Bing. 
207, 12  Moore,  429);  but  it  might  be 
otherwise  when  they  themselves  put 
an  end  to  the  tenancy,  or  where,  by 
means  of  a  notice  to  quit  or  other- 
wise, the  period  of  determination 
had  been  ascertained  (Woodf .  Land. 


&  Ten.  503,  5th  ed.).  However, 
now,  by  14  &  15  Yict.  c.  25,  on 
the  determination  of  a  lease  or 
tenancy  at  rack  rent  under  any 
landlord  entitled  for  his  life,  or 
for  any  other  uncertain  interest, 
instead  of  emblements,  the  tenant 
is  to  hold  until  the  end  of  the 
current  year. 

Where  there  is  a  right  to  emble- 
ments which,  though  small,  is  not 
frivolous,  the  case  is  within  the  act. 
See  Haines  v.  Welch,  4  L.  E.,  0.  P. 
91,  where  it  was  held  that  the  act 
was  applicable  to  a  cottage  with 
about  an  acre  of  land,  partly  culti- 
vated as  a  garden  and  partly  sown 
with  corn  and  potatoes,  as  being  a 
farm  or  lands  within  sect.  3.  See 
also  Kenna  v.  Nugent,  7  I.  K., 
0.  L.  464. 

It  has  also  been  held  that  under 
sect.  1  of  14  &  15  Vict.  c.  25,  there 
is  a  right  to  distrain  for  the  rent 
due  since  the  death  of  the  tenant 
for  life  as  well  as  to  recover  it  by 
action.  Haines  v.  Welch,  4  L.  E., 
0.  P.  91. 

As  to  the  tenant's  right  to  the 
away-going  crops  by  custom,  see 
Wigglesworth  v.  Dallison,  1  Smith's 
L.  C.  598,  7th  ed.,  and  note;  Addi- 
son on  Contracts,  603,  7th  ed. ;  and 
as  to  fixtures,  see  Elwes  v.  Mawe, 
2  Smith's  L.  C.  162,  7th  ed.,  and 
note ;  Leader  v.  Homewood,  5  C.  B. 
(K  S.)  546. 

With  regard  to  the  period  within 
which  the  right  to  make  an  entry 
or  distress,  or  to  bring  an  action  to 
recover  land  or  rent  as  against  a 
tenant  from  year  to  year,  shaU.  be 
deemed  to  have  first  accrued,  it  has 
been  enacted  by  3  &  4  Will.  4,  c.  27, 
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s.  8,  "that  Tvlieii  any  person  shall 
be  in  possession  or  in  receipt  of  the 
profits  of  any  land,  or  in  receipt  of 
•any  rent,  as  tenant  from  year  to 
year  or  other  period,  mthout  any 
lease  in  writing,  the  right  of  the 
person  entitled  subject  thereto,  or 
of  the  person  through  whom  he 
claims  to  make  an  entry  or  distress. 


or  to  bring  an  action  to  recover  such 
land  or  rent,  shall  be  deemed  to  have 
first  accrued  at  the  determination 
of  the  first  of  such  years  or  other 
periods,  or  at  the  last  time  when 
any  rent  payable  in  respect  of  such 
tenancy  shall  have  been  received 
(which  shall  last  happen)."  See 
Sugd.  Prop.  Stat.  59,  2nd  edit. 
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Pasch.  13  Jac.  \. 

[Reported  11  Co.  79  b.] 

Estates  for  Life — Theie  Incidents.] — Covenant  to  stand  seised,  in 
consideration  of  an  intended  marriage,  to  the  use  of  T.  and  A.,  Ms 
intended  wife,  for  their  lives,  without  impeachment  of  waste ;  and  after 
their  decease,  to  the  use  of  the  first  issue  male,  and  to  the  heirs  male 
of  such  issue,  lawfully  begotten,  and  so  on  to  the  second,  third,  8fc., 
issue  male,  remainder  to  the  use  of  the  heirs  male  of  T.  and  A.,  and 
for  want  of  such  issue,  to  the  use  of  B.  and  the  heirs  male  of  his  body, 
remainder  to  the  heirs  of  the  body  of  T.  and  A.  The  marriage  took 
place,  T.  died,  leaving  issue  by  A.,  J.,  icho  afterwards  died.    Resolved — 

1.  T.  and  A.  were  seised  of  an  estate  tail,  executed  sub  modo,  viz.  until 
the  birth  of  issue  male ;  and  then  by  operation  of  law,  the  estates  arc 
divided ;  viz.,  T.  and  A.  become  tenants  for  their  lives,  the  remainder 
to  the  issue  male  in  tail,  the  remainder  to  the  heirs  male  of  T.  and  A. 

2.  Tenant  in  tail,  after  p>ossibility  of  issue  extinct,  shall  not  be 
punished  for  ivaste ;  shall  not  be  compelled  to  attorn;  shall  not  have 
aid;  on  alienation  no  consimili  casu  lies ;  after  death  there  can  be  no 
intrusion ;  such  tenant  may  join  in  the  mise  on  the  mere  right ;  shall  not 
name  herself  nor  be  named  tenant  for  life ;  such  tenant  has  but  an 
estate  for  life,  and  a  feoffment  in  fee  is  a  forfeiture.  An  exx-licutge 
between  her  and  tenant  for  life  is  good.  3.  The  estate  of  tenant  in 
tail  after  possibility  ought  to  be  a  remnant  and  residue  of  an  estate 
tail,  and  cannot  be  by  the  limitation  of  the  piarty ;  a  tenancy  in  tail 
after  possibility  will  not  merge  a  prior  estate  for  life.  4.  A.,  although 
but  tenant  for  life,  shall  have  the  privilege  of  tenant  in  tail  after 
p)0ssibility ,  for  the  inheritance  that  was  once  in  Iter.  5.  If  tenant  for 
life  or  years  fells  timber,  or  pulls  down  the  house,  the  lessor  shall  have 

[a)  Boides  v.  Bury,  S.  C.  1  Roll.  Rep.  177. 
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the  timber.  If  a  house  falls  down-  per  vim  venti,  the  particular  tenants 
have  a  speeial  prop)erty  in  the  timber  to  rebuild  the  house.  6.  The 
23re-eminen.ce  and  privilege  which  the  law  (jives  to  houses.  1'.  Tenant 
for  life  icithotit  impeachment  of  waste  has  as  greed  pou-er  to  do  icaste, 
and  convert  it,  at  his  own  pleasure,  as  tenant  in  tail  has.  The  privilege 
is  annexed  to  the pririf//  of  estate;  if  one  ivho  has  a piarticular  estate 
ivithout  impeachment  of  waste  changes  his  estate,  he  loses  his  ad- 
vantage. 8.  When  timber  trees  are  severed  from  the  inheritance, 
either  by  act  of  the  party  or  of  the  law,  and  become  chattels,  the 
ivhole  property  of  them  is  in  the  tenant  for  life  without  impeachment 
of  icaste. 

LEWIS  BOWLES,  Esq.,  brought  an  action  upon  the  case  upon 
trover  against  Haseldine  Bury  the  younger  (which  began  in  the 
King's  Bench,  Ilil.  10  Jacobi  Regis,  Rot.  1319  {b)  ;  and  declared 
that  he  was  possessed  of  thii-ty  cart-loads  of  timber,  and  lost  them, 
and  that  they  came  into  the  hands  of  the  defendant,  and  that  he, 
20  Feb.  anno  9  Jac.  Eegis,  at  Norton  in  the  county  of  Hertford, 
converted  them  to  his  own  use ;  and,  upon  not  guilty  pleaded,  the 
jury  gave  a  special  verdict  to  this  effect: — Thomas  Bowles,  Esq., 
grandfather  of  the  said  Lewis,  was  seised  of  the  manor  of  Norton 
Bury  in  the  said  county  in  fee,  and  1  Sept.  anno  12,  by  indenture, 
betwixt  him  on  the  one  part  and  William  Hide  and  Leonard  Hide 
of  the  other  part,  in  consideration  of  a  marriage  to  be  had  betwixt 
the  said  Thomas  Bowles  and  Anne,  daughter  of  the  said  William 
Hide,  &c.,  covenanted,  that  after  the  said  marriage  had  and  solem- 
nized, the  said  Thomas,  his  heirs  and  assigns,  would  stand  seised 
of  the  said  manor  of  Norton  Bury,  to  the  use  of  the  said  Thomas 
and  Anne  for  the  term  of  their  lives  ivithout  impeachment  of  icaste ; 
and  after  their  deceases  to  the  use  of  their  first  issue  male,  and 
to  the  heirs  male  of  such  issue  lawfully  begotten,  and  so  over  to 
the  second,  third  and  fourth  issue  male,  &c.,  and  for  want  of  such 
issue,  to  the  use  of  the  heirs  male  of  the  body  of  the  said  Thomas 
and  Anne  lawfully  begotten ;  and  for  want  of  such  issue,  to  the  use 
of  Thomas  Bowles,  son  and  heir  apparent  of  Thomas  Bowles  the 
grandfather,  and  the  heirs  male  of  his  body  issuing,  and  for  want  of 
such  issue,  to  the  use  of  the  heirs  of  the  body  of  the  said  Thomas  and 

(b)  Eaym.  '2iH. 
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Anne  lawfully  issuing.  "WTiich  marriage  was  solemnized  accordingly, 
and  the  said  Thomas  the  grandfather,  and  Anne,  had  issue  John ; 
and  afterwards  the  said  Thomas  the  grandfather  died  without  any 
issue  on  the  body  of  Anne,  but  the  said  John ;  after  whose  death 
the  said  Anne  entered  into  the  said  manor,  and  was  thereof  seised, 
with  the  said  remainder  over  as  aforesaid,  and  afterwards  the  said 
John  Bowles  died,  and  afterwards  Thomas  the  son  conveyed  by  fine 
his  remaiader  to  the  use  of  Lewis  Bowles  the  plaintiff,  and  Diana, 
his  wife,  and  the  heirs  male  of  his  body ;  and  the  said  Anne  being 
so  seised  of  the  said  manor,  with  the  remaiader  over  as  aforesaid, 
viz.  20  Feb.  ann.  Reg.  Jac.  reg.  9,  a  bam,  parcel  of  the  said  manor, 
per  vim  ventorum  et  tem^iestaf  ^jcenitus  siibvers.  et  ad  terratn  deject' 
fait,  and  that  the  said  thirty  cart  loads  of  timber,  in  the  declaration 
mentioned,  were  parcel  of  the  said  bam,  and  that  the  said  timber 
was  sound  and  fit  for  building,  whereof  the  defendant  as  servant 
of  the  said  Anne,  and  by  her  command,  took  the  said  timber  and 
carried  it  out  of  the  limits  of  the  said  manor  to  Eadial,  in  the  same 
county ;  and  afterwards  the  said  Anne,  24  Feb.  anno  9  Jac.  Eeg., 
made  her  last  wiU,  and  thereof  made  Eobert  Osbome  and  Leon. 
Hide,  Knts.,  her  executors,  and  died;  after  whose  death  the  plaintifE 
seized  the  said  timber,  and  afterwards  the  defendant,  by  the  command 
of  the  said  executors,  converted  it  to  his  use,  and  if  upon  the  whole 
matter  the  defendant  was  guilty  or  not,  the  jury  prayed  the  opinion 
of  the  Com-t. 

And  in  this  case  two  questions  were  moved : — 1.  If  upon  the  whole 
matter  the  wife  should  be  tenant  ia  tail  after  possibility,  or  that  she 
should  have  the  privilege  of  a  tenant  in  tail  after  possibility,  sc.  to  do 
waste,  &o.  2.  Admitting  that  she  should  not  have  the  privilege,  &o., 
if  the  clause  of  "'without  impeachment  of  waste"  shall  give  her 
property  in  the  timber  so  blown  down  by  the  vnnd. 

And  in  this  case  eight  ^Mints  were  resolved  hy  the  whole  Court : — 
1.  That,  tni  issue,  Thomas  the  grandfather  and  Anne  were  seised  of 
an  estate  tail  executed  sub  modo,  sc.  until  the  birth  of  the  issue  male, 
and  then  by  the  operation  of  law  the  estates  are  divided,  so.  Thomas 
and  Anne  become  tenants  for  their  lives,  the  remainder  to  the  issue 
male  in  tail,  the  reversion  to  the  heirs  male  of  Thomas  and  Anne, 
the  remainder  over  as  aforesaid ;  for  the  estate  for  their  lives  is  not 
absolutely  merged,  but  (exists)   with  this  implied  limitation,  until 
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they  have  issue  male.  Vide  Chudleigh's  Case,  in  the  First  Part  of  my 
Eeports,  fol.  120;  and  Archer's  Case,  fol.  66b(c).  2.  That  tenant 
in  tail,  after  possibility,  has  a  greater  pre-eminence  and  privilege 
in  respect  of  the  quality  of  his  estate  than  tenant  for  life,  but  he  has 
not  a  greater  quantity  of  estate  than  tenant  for  life ;  in  respect 
of  the  quality  of  his  estate,  it  tastes  much  of  the  quality  of  an  estate 
in  tail  out  of  which  it  is  derived  ;  and  therefore,  1.  (d)  She  shall  not 
be  (e)  punished  for  waste.  2.  She  (/)  shall  not  be  compelled  to 
attorn.  3.  She  {g)  shall  not  have  aid.  4.  On  (h)  her  alienation  no 
consimili  casu  lies.  6.  After  («')  her  death  no  writ  of  intrusion  lies. 
6.  She  {h)  may  join  the  mise  ia  a  writ  of  right  in  a  special  manner 
(Temp.  E.  1,  "  Waste,"  125 ;  39  E.  3,  16  a,  b ;  31  E.  3,  «  Aid,"  35 ; 
43  E.  3,  la;  45  E.  3,  22;  46  E.  3,  13a,  27;  11  H.  4,  15a;  7 
H.  4,  10b;  2  H.  4,  17b;  42  E.  3,  22;  3  E.  4,  11a;  21  H.  6,56; 
10  H.  6,  1  b ;  13  E.  2,  Entre  Congeahle,  56  ;  28  E.  3,  96  b ;  26  H.  6, 
"Aid,"  77;  F.  N.  B.  203).  7.  In  (/)  an  action  brought  by  her  she 
shall  not  name  herself  tenant  for  life.  18  B.  3,  27  a.  A  woman 
brought  a  ciii  in  vita  quod  clamat  tenere  ad  vitam,  and  maiataiaed  it 
in  her  count  by  a  gift  in  special  tail  to  her  and  her  husband,  and  that 
her  husband  was  dead  without  issue,  and  the  writ  for  variance  of  the 
title  abated.  8.  In  an  action  brought  against  her,  she  shall  not  be 
named  tenant  for  life,  sc.  quod  tenet  ad  terminimi  vitce,  Mich.  39  &  40 
Eliz.  Eot.  3316,  in  Communi  Banco  (m),  inter  Veal  et  alios  qwer'  et 
Head  def  in  quid  juris  clamat,  and  the  note  of  the  fine  supposed  that 
the  defendant  tenet  ad  terminum  vitw,  the  defendant  demanded  oyer 
of  the  writ  and  of  the  note  of  the  fine,  and  had  it,  and  pleaded  that 
he  was  seised  in  fee  absque  hoc  quod,  the  day  of  the  note  levied  tenuit 


(c)  1  Ves.  177,  526 ;  2  Veru.  545 ;  1  Vent.  2  H.  5,  1  b  ;  29  E.  3,  1 1.    Attornment  was 

306,307,345;  2Jones,  2,  77;  SKeb.  177,  rendered  unnecessary  by4  &5  Anne,  t.  16; 

178,  244,  501;  Raym.  38,  249.  and  see  11  Geo.  2,  c.  19. 

{d)  Doot.  and  Stud.  Kb.  2,  «.  1;  Litt.  (g)  31  E.  3,  "Aid,"  35;  8  H.  6,  25  a; 

s.  34;   12  H.  4,  3b,  4  a;  10  H.  6,  lb;  45  10  H.  6,   lb;  Eitz.  "Aid,"  67;  7  E.  3, 

E.  3,  25  a;  11  H.  4,  14  b,  13  a ;   11  H.  6,  7  a,  b;  Eitz.    "Moust.  de  Faits,"  9;   26 

lb;  2  Roll.  826,  828;  1  KoU.  Rep.  100,  H.  6,  "Aid,"  77;  Co.  Litt.  27  b;  1  EoU. 

179,184;  West'sSymb.  180b;  9Co.l39a;  167  ;  39  E.  3,   16  a,  b  ;  2  H.  4,  17b  ;  Br. 

6  Co.  41a;  2  Inst.  306,  302.  "Aid,   37;   11  H.  4,   15  a;   1  EoU.  Rep. 

ie)  4  Co.  63  a;  Co.  Litt.  27  b ;   1  Roll.  184. 

Rep.  179;  E.  N.  B.  59  b;  39E.  3,  16a,b.  (/i)  1  RoU.  Rep.  179 ;  Co.  Litt.  27  b. 

(/)  Co.  Litt.  27b;   1  RoU.  Rep.  179;  (i)  lb. 

1  RoU.  296;  39  E.  3,   16  a,  b;  11  H.  6,  (k)  lb.  39  E.  3,  16  b. 

lb;  43E.  3,  la;  Br.  "Attorn,"  10;  Br.  (/)   1  Roll.  Rep.   179;   Co.  Litt.  27  b; 

"  Quid  Juris  clamat,"  1,  6;  46  E.  3, 13  a;  Doct.  pi.  241. 

Fitz.  "  Quid  Juris  clamat,"  14,  19;   38  ()»)  2  RoU.  Rep.  179;  46  E.  3,  27a,  b; 

E.  3,  20a,  b;  3  E.  4,  11a;  12  E.  4,  3a;  Cro.  El.  671;  Noy,  74. 
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2}ro  termino  vitai,  and  the  jury  found  that  he  held  as  tenant  in  tail 
after  possibility  of  issue  extinct ;  and  it  was  adjudged  |jro  defendente, 
for  tenant  in  tail,  after  possibility,  shall  not  be,  in  judgment  of  law, 
included  in  a  writ  or  fine,  &c.,  within  the  general  allegation  of  a 
tenant  for  life.     Yide  19  B.  3,  1  b. 

But  as  to  the  quantity,  he  has  but  an  estate  for  life,  and  therefore, 
if  he  makes  a  feoffment  in  fee  (w),  it  is  a  forfeiture  of  his  estate  (13 
E.  2,  Entre  Cong.  56 ;  45  E.  3,  22  ;  21  E.  3,  96  b  ;  27  Ass.  60  ;  F.  N.  B. 
159).  So  if  fee  or  tail  general  descends  or  remains  to  tenant  in  tail, 
after  possibility,  &c.,  the  fee  or  estate  tail  is  executed  (32  E.  3, 
"  Age,"  55  ;  50  E.  3, 4  ;  9  E.  4, 17  b).  And  by  the  stat.  of  W.  2  (o), 
he  in  reversion  should  be  received  upon  his  defaiilt  (2  E.  2 ;  "  Resceit," 
147;  41E.  3, 12;  20  E.  3,  "Eesceit"  ;  38E.  3,  33  (jj);  vide  28E.  3, 
96  b ;  39  E.  3,  16  a,  b).  And  an  exchange  (g)  betwixt  tenant  for 
life  and  tenant  in  tail,  after  possibility,  is  good,  for  their  estates  are 
equal  (r) . 

3.  It  was  resolved,  that  the  estate  of  a  tenant  in  tail,  after  possi- 
bility, ought  to  be  a  remnant  and  residue  of  an  estate  tail,  and  that  by 
the  act  of  Grod,  and  not  by  the  limitation  of  the  party  (.s) ,  dispositione 
legis,  and  not  ex  provisione  hominis ;  and  therefore,  if  a  man  makes 
a  gift  in  tail  upon  condition,  that  if  he  does  such  an  act,  that  he  shall 
have  but  for  life,  he  is  not  tenant  in  tail  after  possibility  of  issue 
extinct,  for  that  is  ex  provisione  hominis  and  not  ex  dispositione  legis  ; 
but  it  ought  to  be  the  remnant  and  residue  of  an  estate  tail,  and  that 
by  the  act  of  Grod  and  the  law,  sc.  by  the  death  of  one  donee  without 
issue,  Litt.  6,  b ;  Doct.  and  Stud.  Hb.  2,  cap.  1,  fol.  61 ;  2  H.  4, 
17b;  26  H.  6,  "Aid,"  77. 

If  tenants  in  special  tail  recover  in  assise,  and  afterwards  one  dies 
without  issue,  and  afterwards  he  who  smwives  (who  is  tenant  in  tail 
after  possibility)  is  re-disseised,  he  shall  have  a  re-disseisiii,  for  it  is 
the  same  freehold  he  had  before,  for  it  is  parcel  of  the  estate  tail ;  and 
because  the  wife  in  the  case  at  bar  had  the  estate  for  life  by  limitation 
of  the  party,  and  the  estate  which  she  had  in  the  remainder  (t),  of  the 

(«)  10  H.  6,  2b;  llH.4,  15a;  43  Ass.  E.  4,18a;  Br.  "Estate,"25;  Br.  "Tenant 

24;  Br.  "Forfeiture,"  88;  Br.  "Aid,"  37;  per  Curtesy,"  4. 

1  RoU.  Eep.  179 ;  1  Roll.  851 ;  45  E.  3, 25a;  (p)  1  RoU.  Rep.  179 ;  Co.  Litt.  28a. 

Co.   Litt.   28a;   Br.    "Waste,"    43;    Br.  {q)  See  3  SaUc.  158. 

" Entre Congeable,"  12;  Litt.  s.  34;  39  E.  (r)  Co.  Litt.  28  a  ;  1  Roll.  Rep.  179. 

3,  16a;  3  H.  6,  52a;  but  see  now  7  &  8  (s)  1  Roll.  Rep.  183;  Co.  Litt.  28  a. 

Viot.  c.  76,  s.  7,  and  8  &  9  Vict.  o.  106,  s.  4.  (t)  Co.  Litt.  154  b. 

(o)  Co.  Litt.  28a;  1  Roll.  Rep.  179;  9 
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tenancy  in  tail  after  possibility,  was  not  a  larger  estate  in  quantity, 
and,  therefore,  could  not  merge  tlie  estate  for  life,  as  has  been  said 
before,  for  this  cause  the  wife  was  not  tenant  in  tail  after  possi- 
bility («(). 

4.  It  was  resolved,  that  in  this  case  the  wife  should  have  the  (x) 
privilege  of  a  tenant  in  tail  after  possibility  for  the  inheritance  which 
was  once  in  her ;  for  now,  when  John,  the  issue  male,  is  dead,  the 
privilege  which  she  had  in  respect  of  the  inheritance  which  was  in  her 
in  remainder  shall  not  be  lost.  And  there  is  no  question  but  a  woman 
may  be  tenant  in  tail  after  possibility  of  a  remainder,  as  well  as  of  a 
possession  ;  and  therefore,  if  a  lease  for  life  is  made,  the  remainder  to 
husband  and  wife  in  special  tail,  and  the  husband  dies  ■without  issue, 
now  is  the  wife  tenant  in  tail  after  possibility  of  this  remainder ;  and  if 
the  tenant  for  life  surrenders  to  her,  as  he  may  (for  the  life  of  him  in 
the  remaiuder  is  higher  than  the  other  life),  now  is  she  tenant  in  tail 
after  possibility  of  possession :  and  like  this  case,  if  the  father  is 
enfeoffed  to  him  and  his  heirs  with  warranty,  and  the  father  enfeoffs 
the  son,  &o.,  and  dies,  in  this  case  the  son,  although  he  has  the  land 
by  purchase,  yet  he  shall  take  the  benefit  of  the  warranty  as  heir,  for 
he  cannot  vouch  as  assignee,  and  the  warranty  betwixt  the  father  and 
him  is  lost,  as  it  is  adjudged  in  43  E.  3,  23  b  (y).  So  here,  although 
the  wife  cannot  claim  the  estate  of  tenant  in  tail  after  possibility,  yet 
she  may  claim  the  privilege  and  benefit  of  it.  And  it  was  observed, 
that  tenants  in  special  tail  at  the  common  law  had  a  limited  fee  simple, 
and  when  their  estate  was  changed  by  the  statute  Be  donis  conditional. 
yet  there  was  not  any  change  of  their  interest  ia  doing  of  waste  :  so 
when  by  the  death  of  one  donee  without  issue  the  estate  is  changed, 
yet  the  power  to  commit  waste,  and  to  convert  it  to  his  own  use,  is 
not  altered  nor  changed  for  the  inheritance  which  was  once  in  him, 
vide  JUL  2  Jac.  Rot.  229  inter  (s)  Brooke  and  Rogers,  in  Communi 
Banco,  if  a  timber  tree  becomes  arida,  sicca,  non  portans  fructus,  nee 
folia  in  cestate,  nee  exidens  imereinium,  yet  because  it  was  once  an 
inheritance,  &o.,  no  tithes  shall  be  paid  for  it,  for  that  the  quality 
remaias,  although  the  state  of  the  tree  is  altered. 

6.  That  if  (a)  tenant  for  life,  or  for  years,  fells  timber,  or  pulls  down 

(m)  See  Crcagh  v.  Blood,  3  J.  &  L.  133.  (z)  Moor,  908;  2  Inst.  643;   1  Eoll.  Eep. 

(x)  Co.  Litt,  28a;   1  EoU.  Rep.  178;  3  100;   1  Eoll.  640;  Cro.  Jac.   100;   11  Co. 

Prest.  Conv.  234.  Kep.  48b,  49a;  Doct.  and  Stud.  175b. 

(y)  2  BoU.  742;  1  Co.  98;   1  RoU.  Rep.  («)  Cro.  Car.  242,  274;  2  Roll.  119. 
180;  Co.  Litt.  384  b. 


Digitized  by  Microsoft® 


Lewis  Bowles's  Case.  43 

the  houses,  the  lessor  shall  have  the  timber ;  aud  hecause  this  point 
was  resolYed  in  this  Court  upon  a  solemn  argument  in  (5)  Liford's 
Case,  at  Michaelmas  Term,  which  vide  before  in  this  hook,  I  will 
make  the  shorter  report.  1.  It  is  apparent  in  reason,  that  the  lessee 
had  them  but  as  things  annexed  to  the  soil,  and  therefore  it  would  be 
absurd  in  reason,  that  when  by  his  act  and  wrong  he  severs  them  from 
the  land,  that  he  should  gain  a  greater  property  in  them  than  he  had 
by  the  demise.  2.  It  (c)  is  without  question  (as  it  is  resolved  in  the 
said  case),  that  the  lessor  has  the  general  ownership  and  right  of  in- 
heritance in  the  houses  and  timber  trees,  and  the  lessee  has  but  a 
particular  interest,  and,  therefore,  be  they  pulled  down  or  feUed  by 
the  lessee  or  any  other,  or  by  wind  or  tempest  blown  do-mi,  or  by  any 
other  means  disjoined  from  the  inheritance,  the  lessor  shaU  have  them 
in  respect  of  his  general  ownership,  and  because  they  were  his  inherit- 
ance ;  and  as  to  that,  the  resolutions  in  Serlalienden^ s  Case,  in  the 
Fourth  Part  of  my  Reports,  foHo  63  a,  were  afErmed  for  good  law  [d), 
and  Paget' s  Case,  in  the  Fifth  Part  of  my  Reports,  f oho  76  b,  for 
although  he  cannot  punish  them  in  an  action  of  waste  at  the  common 
law,  because  it  was  his  own  act,  and  in  his  lease  he  has  not  made 
provision  by  covenant  or  condition ;  yet  the  inheritance  and  general 
ownership  remains  in  the  lessor,  and  the  lessee  (as  hath  been  said) 
has  but  a  special  interest  in  the  houses  and  timber  trees,  so  long  as 
they  are  annexed  to  the  land,  and  this  appears  by  the  statute  of  (e) 
Marlebridge,  c.  23.  Item  firmarii  vastuni,  8fc.,  non  facient,  nisi  spe- 
cialem  inde  habuerint  eonce&sioneni  per  scriptum  concentionis,  mentionem 
faciens  quod  hoc  facere  piossimt,  whereby  it  appears,  that  the  lessees  for 
life  or  years  which  then  were,  could  not  rightfully  fell  the  trees  or 
pidl  down  the  houses,  unless  the  lessor  had  granted  by  deed  to  do  it. 
In  which  it  was  also  observed,  that,  at  the  time  of  the  making  of  the 
same  act,  the  said  clause  of  "  without  impeachment  of  waste "  was  in 
use,  which  proves  that  it  was  to  such  purpose  that  the  lessee  might 
commit  waste  and  dispose  it  to  his  own  use,  which  he  could  not  do 
without  such  clause.  3.  Every  lessee  for  life  and  years  ought  by  the 
law  to  do  fealty  upon  his  oath,  and  it  would  be  against  his  oath  to 
waste  the  houses  and  timber  trees.     And,  nota,  reader,  upon  this 

(4)  11  Co.  Eep.  48  a.  (d)  i  Co.  62b;  Doct.  and  Stud.  Hb.  2, 

(c)  Cro.   Car.   243;    11  Co.    Kep.   48b;  c.  1. 

Cro.  Car.  242;  Moor,  19;  Palmer,  327;  5  («)  1  KoU.  Eep.  182;  2  Inst.  144,  145, 

Co.  76b;  4  Co.  62,  63;  1  EoU.  Eep.  181.  302. 
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statute  of  Marlebridge  lies  a  prohibition  of  waste  against  the  lessee 
for  life,  and  lessee  for  years,  to  prohibit  them,  that  they  shall  not  do 
waste  before  any  waste  was  done,  as  it  was  (/)  against  tenant  in 
dower,  and  tenant  by  the  courtesy  at  the  common  law.  Vide  Bract. 
316,  the  judgment  in  waste  at  the  common  law.  Tenant  in  dower  or 
by  the  courtesy  have  as  high  an  estate  as  lessee  for  life,  and  it  appears 
that  it  was  not  lawful  for  tenant  by  the  courtesy  or  in  dower  to  do 
waste,  ergo  no  more  for  tenant  for  life  :  the  only  difference  was,  that 
a  prohibition  of  waste  laying  against  tenant  in  dower,  and  by  the 
courtesy,  at  the  common  law,  and  not  against  the  lessees  till  the  said 
statute  of  Marlebridge.  And  to  prove  what  interest  the  lessee  for  life 
has  in  the  trees  at  the  common  law,  it  appears  by  Bracton  (who  wrote 
before  the  statute  of  Grlou'),  lib.  4,  Tract'  de  Assisa  Novse  Dis.  c.  4, 
f.  217.  Si  quis  vastitm  fecerit,  vel  dcdructionein  in  tenemento  quod  tenet 
ad  vitami  suam  in  eo  quod  modum  excedit,  et  rationem,  cum  tanttim  con- 
cedatur  ei  rationabile  estoverium,  et  non  vastum,  facit  transgressionem,  et 
si  talis  impediatur,  ille  tenens  assisam  non  habehit.  Intentio  enim  talis 
Uherabit  a  disseisina,  quia  in  eo  quod  tenens  ahutitur  male  utendo,  et 
debitutn  usum  in  modum  dehitimi  excedendo,  non  poterit  dicere  quod  dis~ 
seisitus  est,  quia  tantum  rationahilis  usus  ei  conceditur ;  which  proves 
directly,  that  it  was  a  wrong  in  the  lessee  for  life  to  do  waste  or 
destruction  at  the  common  law.  And  it  was  resolved,  if  a  house 
falls  down  (g)  per  vim  venti  in  the  time  of  such  lessee  for  life  or  for 
years,  or  in  the  time  of  the  tenant  in  dower,  or  tenant  by  the  courtesy, 
&C,.,  that  such  particular  tenants  have  a  special  property  in  the  timber 
to  rebuild  the  like  house  as  the  other  was  for  his  habitation :  as  if  they 
fell  a  tree  for  reparation,  they  have  a  special  property  to  that  purpose 
in  it,  and  therewith  agree  (Ji)  (44  E.  3,  5  b;  44  E.  3,  44  b;  29  E.  3,  3, 
and  10  E.  4,  3  a).  But  the  said  particular  tenants  cannot  give  or  sell 
the  tree  so  felled,  for  the  general  property  is  in  the  lessor ;  and  there- 
fore, Litt.,  f.  15,  holds,  that  if  I  bail  goods  [cattle]  to  another  to 
manure  his  land,  now  he  has  a  special  property  in  them  to  that  pur- 
pose; and  in  that  case,  if  he  kills  them,  a  general  action  of  trespass 
Lies  against  him.     See  11  H.  4,  17  a,  and  23  b. 

6.  The  pre-eminence  and  privilege  («')  which  the  law  gives  to  houses 

{/)  2  Roll.  813;  Co.  Litt.  53b;  2  Inst.  Eep.  181;  2  EoU.  656;  5  Co.  13  b;  Cro. 

145;  4  Co.  62b;  14  H.  8,  6a;  13H.  7,  20b.  Car.  274. 

(g)  1  Co.  63a;  Co.  Litt.  53a.  (i)  See  6  Mod.  105,  &c.,  Ibid. 

A)  Cro.  Eliz.  784;  11  Co.  47a;  1  EoU. 
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wliich  are  for  men's  habitation  was  observed.  First,  a  house  ought 
to  have  the  priority  and  precedency  in  a  ^yrcecipe  quod  reddat  before 
land,  meadow,  pasture,  wood,  &o.,  F.  N.  B.  2,  &c.,  for  his  house  is  his 
castle,  et  {k)  domiis  sua  est  unicuique  tutissimum  refitgium.  2  (/).  The 
house  of  a  man  has  privilege  to  protect  him  against  arrest,  by  virtue 
of  process  of  law,  at  the  suit  of  a  subject ;  vide  Semayne's  Case,  in  the 
Fifth  Part  of  my  Eeports,  fo.  91  b.  3.  It  has  privilege  against  the 
king's  prerogative,  for  it  was  resolved  by  all  the  judges,  Mich,  {in) 
4  Jac,  that  those  who  dig  for  salt-petre  shall  not  dig  in  the  mansion- 
house  of  any  subject  without  his  assent,  for  then  he,  or  his  wife  or 
children  cannot  be  in  safety  in  the  night,  nor  his  goods  in  his  house 
preserved  from  thieves  and  other  misdoers.  4.  He  who  kills  a  man 
se  defendendo,  or  a  thief  who  would  rob  him  in  the  highway,  by  the 
common  law  shall  forfeit  his  goods,  but  he  who  kills  one  that  would 
rob  and  spoil  him  in  his  house  shall  forfeit  nothing  (3  E.  3,  "  Corone," 
330;  and  26  Ass.  23,  &c.).  5.  If  there  be  two  joint-tenants  of  a 
wood,  or  arable  land,  the  one  has  no  remedy  against  the  other  to 
make  inclosure  or  reparations  for  safeguard  of  the  wood  or  corn ;  but 
if  there  be  two  joint-tenants  of  a  house,  the  one  shall  have  a  viT?it  Be 
reparatione  facienda  against  the  other,  and  the  words  of  the  writ  are 
ad  reparationem  et  sustentationem  ejusdem  domus  tenetur  («)  (F.  N.  B. 
127  a,  b).  If  a  man  is  in  his  house,  and  hears  that  others  wdl  come 
to  his  house  to  beat  him,  he  may  call  together  his  friends,  &c.  into 
his  house  to  aid  him  in  safety  of  his  person  (o)  ;  for,  as  it  has  been 
said,  a  man's  house  is  his  castle  and  his  defence,  and  where  he  pro- 
perly ought  to  remain :  but  if  a  man  be  threatened  if  he  comes  to 
such  a  fair  or  market  that  he  shall  be  beaten,  in  that  case  he  cannot 
make  such  assembly,  but  he  ought  to  have  remedy  by  surety  of  the 
peace.     21  H.  7,  39  a  (jj  ). 

7.  The  clause  of  "  without  impeachment  of  waste  "  gives  a  power 
to  the  lessee,  which  will  produce  an  interest  in  him  if  he  executes  his 
power  during  the  privity  of  his  estate,  and  therefore  to  examine  it  in 

(k)  5  Co.   31b;  Co.  Litt.  4a;   1  RoU.  Ben.  121. 

Rep.  182;  3  Inst.  162.  H  1  Eoll.  Eep.  182;  12  Co.  13. 

(I)  4  Inst.  177;  Hob.  62,  263,  264;  Cro.  («)  Co.  Litt.  54b;  1  EoU.  Eep.  182;  5 

Jac.  486,  556;  1  Jonea,429;  Cro.  Car.  437,  Co.  91b. 

438;  March,  3;   1  Brownl.  SO;  Yelv.  28,  (o)  21  H.  7,  39a;  Br.  "Eiots,"  &o.  ;  1 

29;  Cro.  Eliz.  908;   Moor,  668;   18  E.  2,  Ktz.  "Trespass,"  246;  6  Mod.  210. 

"Execution,"252,  contra;  4  Leon.  41;  13  {p)  1  Eoll.  Eep.   182;  Moor,  18,  327; 

E.  4,  9a;   18  E.  4,  4a;  Br.  "Execution,"  2  Inst.    146;    Hob.    132,  lib.  4,   f.  63a; 

100;  Br.  "Trespass,"  390;  1  Bulstr.  146;  Poph.  193,  194,  195. 
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reason.  1.  These  (q)  ■words,  absque  inqjciltione  vasti,  are  as  muok  as 
to  say,  without  any  demand  for  waste,  for  impetitio  is  derived  from  in 
and  peto,  and  petere  is  to  demand,  and  pietitio  is  a  demand,  and  sine 
impefifione  is  without  any  manner  of  demand  or  impeachment :  then 
this  word  demand  is  of  a  large  extent  {>•),  for  if  a  man  disseises  me 
of  my  land  or  takes  my  goods,  if  I  release  to  him  aU  actions,  yet  I 
may  enter  into  the  land  or  take  my  goods,  as  Litt.  holds,  f.  115,  and 
theremth  agree  19  Ass.  3 ;  19  H.  6,  4  b ;  21  H.  7,  23  b ;  30  E.  3, 
19,  for  by  the  release  of  the  action  the  right  or  interest  is  not 
released ;  but  if  in  such  case  I  release  (.s)  all  demands,  that  will  bar 
me,  not  only  of  my  action  but  also  of  my  entry  and  seizure,  and  of 
the  right  of  my  land,  and  of  the  property  of  my  goods :  as  it  was 
resolved  in  Chaunm/s  Case,  34  H.  8  ;  Br.  "  Eelease,"  90  (t)  ;  2  H.  7, 
6  b  ;  the  king  made  one  sheriff  sine  computo,  thereby  he  shall  have 
the  revenues  which  belong  to  his  office  to  collect  to  his  own  use. 
But  if  the  words  had  been  («.)  absque  impetif  vasti  per  aliquod  breve 
de  vasto,  then  the  action  only  would  be  discharged,  and  not  the 
property  in  the  trees,  but  that  the  lessor  after  the  fall  of  them 
might  seize  them :  and  this  difference  appears  in  3  E.  3,  44  a,  b, 
in  Walter  Idle's  Case  {x),  -where  a  lease  was  made  "  without  being 
impeached  or  impleaded  for  waste,"  upon  which  it  was  collected  that 
these  words  "  without  being  impleaded,"  without  these  words  "  with- 
out (y)  being  impeached  for  waste,"  were  not  sufficient  to  bar  the 
lessor  of  his  property;  and  that  if  the  lessor  had  granted  that  the 
lessee  might  do  waste,  he  thereby  had  power  not  only  to  do  waste, 
but  also  to  convert  it  to  his  own  use  ;  and  that  the  words  of  the  said 
act  of  Marlebridge,  and  the  statute  Be  (s)  prcerogativd  Regis,  c.  16, 
do  prove,  where  it  is  said,  that  the  king  shall  have  annum,  diem,  et 
vastum,  sc.,  which  is  as  much  as  to  say,  that  he  shall  have  the  trees, 
&c.  at  his  own  disposition.  2.  It  was  said,  that  the  continual  and 
constant  opinion  of  all  ages  was,  that  those  words  gave  (a)  power  to 
the  lessee  to  do  waste  to  his  own  house,  and  it  would  be  dangerous 


(?)  Latch.  269,  270;  Bridg.  102;   Dy.       109. 

■     "    ■  ""  (m)  Co.  Litt.  220a;  2  Inst.  146;   1  Eoll. 

Eep.  184 ;  Cro.  Car.  274. 
{x)  8  Co.  75  b;  Poph.  194. 


47,  pi.   lib;  2  Co.  23a,  72a,  pi.  135b 
Cro.  Jao.  216;  2  KoU.  835;  2  Inst.   146 

9  Co.   9a;  2  KoU.  Rep.  325;    Hetl.  77,  .       ,  __  _^_ 

Moor,  317.  (2/)  1  Roll.  Eep.  184;  Hob.  132. 

(r)  Litt.  f.  116,  ss.  496,  497;   Co.  Litt.  (=)   1  EoU.  Eep.  182. 

386a,  b ;  4  Co.  63a;   1  Eoll.  Eep.  184.  («)  Dyer,  184,  pi.  63;  1  Roll.  Eep.  183; 

(s)  1  Eoll.  Eep.  184;  8  Co.  154a.  Co.  Litt.  220a;  Hob.  132. 

((   1  EoU.  Eep.  183;  Br.  "Patent,"45, 
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now  to  recede  from  it ;  and  as  it  is  said  in  38  E.  3,  1  a,  by  the  judges 
(so  we  say  in  this  case),  we  will  not  change  the  law  which  has  been 
always  used;  and  it  is  well  said  in  2  H.  4,  18  b,  it  is  better  that 
there  should  be  a  defect  than  that  the  law  should  be  changed  (b) ; 
and  the  opinion  of  "Wray,  Chief  Justice,  and  Manwood,  cited  in 
Herhhendenh  Case,  was  not  judicial  but  priiiid  facie  upon  an  arbi- 
trament without  any  argument,  and  perhaps  upon  the  sight  of  (c) 
27  H.  6,  "  Waste,"  8 ;  and  therefore,  although  the  chief  justice 
argued  in  this  case  agaiast  their  opinions,  3'et  it  was  with  great 
reverence  to  them,  saying  with  Aristotle  in  the  like  case,  amicus 
Plato,  amicus  Socrates,  sed  magis  amica  Veritas ;  and  qui  non  lihere 
veritatem  prominciat,  jjroditor  rerifatis  est.  And  the  truth  of  this 
case  appears  by  Littleton  in  his  chapter  on  Conditions,  fol.  82  {d), 
where  he  puts  this  case,  if  a  feoffment  be  made  upon  such  condition 
that  the  feoffee  shall  give  the  land  to  the  feoffor,  and  to  the  wife  of 
the  feoffor,  to  have  and  to  hold  to  them  and  to  the  heirs  of  their  two 
bodies  begotten,  the  remainder  to  the  right  heirs  of  the  feoffor;  in 
that  case  if  the  husband  dies,  living  the  wife,  before  any  estate  in 
tan  made  to  them,  then  ought  the  feoffees  by  the  law  to  make  an 
estate  to  the  wife  as  near  the  condition  and  as  near  the  intent  of  the 
condition  as  he  can  make  it,  sc.  to  lease  the  land  to  the  wife  for  term 
of  her  life  without  impeachment  of  waste,  the  remainder  to  the  heirs 
of  the  body  of  her  husband  on  her  begotten,  the  remainder  to  the 
right  heirs  of  the  husband :  and  the  reason  why  the  lease  shall  be 
made  in  this  case  to  the  wife  without  impeachment  of  waste  is,  that 
the  estate  shall  be  to  the  husband  and  his  wife  in  tail ;  and  if  such 
estate  had  been  made  in  the  life  of  the  husband,  then  after  the  death 
of  the  husband  she  had  had  an  estate  in  tail,  which  estate  is  without 
impeachment  of  waste  ;  and  so  it  is  reasonable  that  a  man  should 
make  an  estate  as  near  the  intent  of  the  condition  as  he  can ;  which 
case  directly  proves  that  tenant  for  life  without  impeachment  of  waste 
has  as  great  power  to  do  waste  and  to  convert  it  at  his  own  pleasm'e 
as  tenant  ia  tail  had.  That  these  words  "  without  impeachment  of 
waste,"  are  sufficient  words  to  give  tenant  for  life  such  power,  ride  (e) 
2  H.  4,  5  b,  and  the  Lord  Cromwen's  Case,  in  the  Second  Part  of 

(5)  1  RoU.  Eep.  183;  4  Co.  63a;  Dyer,       1  EoU.Rep.183;  Vin.Abr.  "Waste,"  9a; 
148,  pi.  63.  2  E.  a. 

ic)   Poph.  194.  (c)  Ktz.  "Condition,"  5;  Br.  "Condi- 

{d)  Sect.    352;    Co.   Litt.    218b,  219a;       tion,"  33. 
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my  Reports,  f.  81  a,  b,  82  a ;  and  for  this  clause  of  "  without  im- 
peachment (/)  of  waste,"  3  B.  3,  44;  8  E.  3,  4  a,  b,  35  a;  24  E.  3, 
32;  43  E.  3,  5a;  5  H.  5,  8;  27  H.  6,  "Waste,"  8;  4  E.  4,  36a; 
20  H.  7, 10  ;  28  H.  8 ;  Dyer,  10  ;  and  so  the  qucere  in  the  said  book  of 
27  H.  6  well  resolved.  And  see  the  opinion  of  Statham  in  abridging 
the  said  book  against  ii{(]).  But  the  said  privilege  of  "without 
impeachment  of  waste  "  is  annexed  to  the  privity  of  estate,  3  E.  3, 
44,  by  Shard  and  8tone : — If  one  who  has  a  particular  estate  with- 
out impeachment  of  waste  changes  his  estate,  he  loses  his  advantage, 
6  H.  5,  9  a.  If  a  man  makes  a  lease  for  years,  without  impeach- 
ment of  waste,  and  afterwards  he  confirms  the  land  to  him  for  his 
life,  now  he  shall  be  charged  for  waste,  28  H.  8  ;  Dyer,  10  b  (A).  If 
a  lease  is  made  to  one  for  the  term  of  another's  life,  vrithout  impeach- 
ment of  waste,  the  remainder  to  him  for  his  own  life,  now  he  is 
punishable  for  waste,  for  the  first  estate  is  gone  and  drowned ;  so  of 
a  confirmation.  It  was  adjudged  in  Uwen's  («')  Case,  Mich.  28  &  29 
Eliz.,  that  where  tenant  in  tail,  after  possibility  of  issue  extinct, 
granted  over  his  estate,  that  the  grantee  was  compelled  in  a  quid 
juris  elamat  to  attorn,  for  by  the  assignment  such  privilege  is  lost ; 
and  that  judgment  was  affirmed  in  the  King's  Bench  in  a  writ  of 
error,  and  therewith  agrees  (k)  27  H.  6,  "  Aid,"  in  Statham ;  ride 
29  E.  3,  1  b.  The  heir  at  common  law  should  have  a  prohibition  of 
waste  against  tenant  in  dower,  but  if  the  heir  granted  over  his  rever- 
sion, his  grantee  should  not  have  a  prohibition  of  waste;  for  it 
appears  in  the  Register,  72,  that  such  assignee  in  an  action  of  waste 
against  tenant  in  dower  shall  recite  the  Statute  of  Gloucester,  ergo 
he  shall  not  have  a  prohibition  of  waste  at  common  law,  for  then  he 
should  not  recite  the  statute,  vide  F.  N.  B.  55  c :  14  H.  4,  3 ;  5 
H.  5  (7),  17  b. 

Lastly,  it  was  resolved,  that  the  said  woman,  by  force  of  the  said 
clause  of  "  without  impeachment  of  waste,"  had  such  power  and  pri- 
vilege ;  that  though  in  the  case  at  bar  no  waste  be  done,  because  the 

(/)    1  H.    7,    15a;    Plowd.   141a;    21  Latch.  269. 
H.  6,  47a;  28  H.  8;  Dyer,  10,  pi.  37;  20  (A)  Dyer,   10,  pi.    37;    5   Co.   13a;    1 

H.  7,  4a;  21  H.  7,  24a;  Perk,  s,  721;  21  Bulst.   136;    8  Co.  76b;    19H.  6,  23a; 

H.  7,  31a;  2  Co.  23c;  9  Co.  9a;  Co.  Litt.  Poph.  194;  Latch.  269. 
220a;  3  Bulst.   136;  9  H.  6,   35a;  Ktz.  (i)  1  EoE.  Rep.   179;   Co.  Litt.  316a; 

"Waste,"  39;  Plowd.  135b;  19H.  6,  63b;  28a;  2  Inst.  302. 

10  H.  7,  3a;  21  H.  7,  24  a;  16PI.  7,  4b;  [k)  Co.  Litt.  28a;   Dyer,  184,  pi.  63; 

2II0II.  Rep.  325;  Poph.  193,  194,  195.  Moor,  321;  Poph.  194;  Latch.  262;  lEoll. 

(o)  1  RoU.   Rep.   183;    Co.  Inst.  28a;  Rep.  183. 
Moor,  327;  8  Co.  76  b;  Br.  "Waste,"  71; 
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liouse  was  blown  down  per  tim  mnti  without  her  fault,  yet  she  should 
have  the  timber  which  was  parcel  of  the  house,  and  also  the  timber 
trees  which  are  blown  down  with  the  wind;  and  when  they  are 
severed  from  the  inheritance,  either  by  the  act  of  the  party  or  of  the 
law,  and  become  chattels,  the  whole  property  of  them  is  in  the 
tenant  for  life,  by  force  of  the  said  clause  of  "  without  impeachment 
of  waste."  And  for  this  cause  judgment  was  given  j-jer  onines  Justi- 
ciarios  una  voce,  quod  querens  nihil  caperet  per  hilhtm. 


Leivis  Bowles's  Case  is  usually 
cited  as  a  Leading  Authority  when- 
ever questions  arise  relative  to  the 
estates  of  persons  having  freeholds 
not  of  inheritance,  and  in  determin- 
ing what  is  their  power  over  or  their 
interest  in  them.  See  Poph.  193; 
Co.  Litt.  28  a;  15  Ves.  423. 

Estates  of  freehold  not  of  inherit- 
ance, are,  Jirst,  conventional,  that 
is  to  say,  created  by  some  legal  in- 
strument, as  a  deed  or  will;  and 
secondly,  such  as  arise  by  mere 
operation  of  law. 

Of  the  first  class  are  tenancies  for 
a  man's  own  life,  and  pour  autre  vie, 
or  for  another's  life.  Of  the  second 
class — The  estate  of  tenant  in  tail 
after  possibihty  of  issue  extinct; 
the  estate  of  tenant  by  the  Curtesy; 
and  Dower. 

I.  Estate  for  Life. 
An  estate  for  a  person's  own  life 
may  be  either  absolute,  as  upon  a 
conveyance  or  devise  to  A.  for  life ; 
or  its  duration  may  be  limited  to 
some  uncertain  period  included  in 
such  life ;  as,  for  instance,  if  an 
estate  be  conveyed  to  a  woman  as 
long  as  she  remain  single,  or  during 
widowhood,  or  to  a  man  and  woman 

T.L.C. 


during  coverture,  or  so  long  as  a 
person  dwell  in  a  particular  house, 
or  so  long  as  he  pay  a  certain  sum, 
or  until  he  be  promoted  to  a  bene- 
fice, or  for  any  like  uncertain  time  ; 
in  aU  these  eases  an  estate  for  life 
is  conferred,  determinable  upon  the 
happening  of  a  particular  contin- 
gency.    Co.  Litt.  42  a. 

Upon  the  same  principle,  if  a 
conveyance  be  made  of  a  manor  to 
a  man  until  100^.  be  paid  out  of 
the  annual  profits,  inasmuch  as  such 
profits  are  uncertain,  he  will  have 
an  estate  for  life  determinable  upon 
the  levying  of  lOOZ.  On  the  other 
hand,  if  a  man  grant  a  rent  of  20?. 
per  annum  untU  100/.  be  paid  there- 
out, the  grantee  wiU  only  have  an 
estate  for  the  term  of  five  years, 
for  there  the  time  which  it  wiU 
take  to  pay  the  100?.  is  certain, 
and  depends  upon  no  uncertainty. 
Co.  Litt.  42  a. 

There  are,  however,  some  uncer- 
tain interests  of  an  exceptional 
character,  which  are  held  to  be 
chattels.  Thus  where  lands  are 
devised  to  executors  for  payment  of 
debts,  until  the  testator's  debts  be 
paid,  although  it  is  uncertain  when 
that  wiU  take  place,  the  executors 
E 
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have  only  a  chattel  interest,  tlie 
reason  being  that  if  it  were  held 
that  the  executors  shoiild  have  it 
for  their  lives,  then  by  their  deaths 
their  estate  woiild  cease;  but  by 
holding  it  to  be  a  chattel,  it  wiU  go 
to  the  executors  of  the  executors 
for  payment  of  the  debts.  Co.  Litt. 
42  a. 

Moreover,  although  tenants  by 
statute  merchant,  by  statute  staple, 
and  by  elegit,  whose  estates  are 
created  by  divers  acts  of  parlia- 
ment, have  uncertain,  interests  in 
lands  or  tenements,  they  have  but 
chattel,  and  not  freehold,  interests. 
Co.  Litt.  42  a. 

Where  there  is  no  express  limi- 
tation of  any  estate,  either  tmder  a 
conveyance  at  common  law  or  under 
the  Statu.te  of  Uses,  the  person  to 
whom  the  conveyance  is  made,  will 
take  an  estate  for  his  own  life.  Co. 
Litt.  42  a. 

So  where  by  wiU  a  testator  gave 
land  to  a  person  withou.t  words  of 
limitation,  or  without  words  denot- 
ing an  intention  of  passing  the  fee, 
he  would  take  only  a  life  interest. 
(See  note  to  Edward  Seymor's  Case, 
post.)  This  being  found  to  defeat 
the  intention  of  persons  maldng 
wUls,  it  has  been  enacted  by  the 
WiUs  Act  (1  Vict.  c.  26,  8.  28)  that 
a  devise  to  a  person  without  any 
words  of  limitation  will  pass  the 
fee  simple  or  other  the  whole  estate 
of  the  testator,  unless  a  contrary 
intention  appear  by  the  will. 

If  a  tenant  in  fee  simple,  how- 
ever, make  a  lease  to  B.,  To  have 
and  to  hold  to  B.  for  term  of  life, 
without  mentioning  for  whose  life, 
it  wUl  be  deemed  for  the  term  of 
the  life  of  B.,  upon  the  ground  that 


the  deed  ought  to  be  taken  most 
strongly  against  the  lessor,  and  an 
estate  for  a  man's  own  life  is  higher 
than  that  for  the  life  of  another 
(Co.  Litt.  42  a).  But  if  a  tenant 
in  tail  make  such  lease  without 
expressing  for  whose  life,  it  will 
be  taken  to  be  for  the  life  of  the 
lessor,  for  the  law  wiU  not  adopt 
a  construction  which  would  work  a 
wrong,  where  it  can  adopt  another 
which  is  consistent  with  the  legal 
rights  of  the  lessor.     Co.  Litt.  42  a. 

II.  Estate  pour  autre  Vie. 

An  estate  pour  atitre  vie  is  the 
lowest  estate  of  freehold,  being  not 
so  great  as  an  estate  for  one's  own 
life.  This  estate  arises,  not  only 
where  it  is  originally  limited,  as, 
for  instance,  in  a  conveyance  to  A. 
for  the  life  of  B.,  but  also  where  a 
tenant  for  his  own  life,  whether  by 
convention  or  by  operation  of  law, 
as  tenant  by  the  curtesy  or  tenant 
in  dower,  grants  over  his  or  her 
estate.     Co.  Litt.  41  b. 

There  may  also  be  an  estate  for 
a  man's  own  life,  together  with 
an  estate  pour  autre  vie,  if,  for 
instance,  a  lease  be  made  to  A.  to 
have  to  him  for  the  term  of  his 
own  life  and  the  lives  of  B.  and  C. 
(Co.  Litt.  41  b  ;  Utt^j  Dale's  Case, 
Cro.  EUz.  182).  So  a  devise  of  a 
rentcharge,  "to  be  continued  and 
equally  divided  during  their  lives 
and  the  life  of  the  longest  liver,  to 
A.,  B.  and  C,"  has  been  held  to 
give  to  each  of  them  an  estate  for 
life  and  pour  autre  vie.  See  Chat- 
field  V.  Berchtoldt,  1  L.  E.,  Ch.  App. 
192,  reversing  S.  C,  reported  12 
L.  E.,  Eq.  464. 

And  an  estate  limited  to  trustees 
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and  tlieir  heirs  to  preserve  contin- 
gent remainders,  has  been  construed 
as  an  estate  pour  autre  vie  to  give 
effect  to  the  general  intention  of 
the  deed.  Beaumont  y.  The  Marquis 
of  Salisbury,  19  Beav.  198. 

General  Occupancy . 

According  to  the  common  law, 
where  an  estate  was  held  pour  autre 
vie,  as,  for  instance,  by  A.  for  the 
life  of  B.  (who  is  termed  the  cestui 
qiie  vie),  and  the  tenant  pour  autre 
vie  died  in  the  life  of  the  cestui 
que  vie,  inasmuch  as  the  heir  could 
not  take  the  estate  without  words 
of  inheritance,  and  the  personal 
representatives  could  not  take  it 
because  it  was  a  freehold,  the  first 
person  who  entered  might  hold  as 
tenant  pour  autre  vie,  and  he  was 
termed  a  general  occupant  (Co.  Litt. 
41  b).  The  same  result  followed 
where  the  grantee  of  the  tenant 
pour  autre  vie  died  (Tb.  41  b)  ;  and 
any  person  in  possession  as  a  lessee 
(3  Bac.  Ab.  188),  or  a  mere  tenant 
at  will  in  preference  to  a  lessee  not 
in  possession  {Anon.,  1  Vern.  233, 
cited),  would  consequently  have 
been  general  occupant. 

Against  the  king  there  could  be 
no  occupant,  and  therefore  no  man. 
could  gain  the  king's  land  by  pri- 
ority of  entry.     Co.  Litt.  41  b. 

Special  Occupancy. 

Where,  however,  an  estate  pour 
autre  vie  was  limited  to  a  man  and 
his  heirs,  his  heir  took  as  special 
occupant  and  not  by  descent,  and 
not  being  liable  to  his  ancestor's 
debts,  he  could  plead  riens  per  de- 
scent. Atldnson  v.  Baker,  4  T.  E. 
229  ;  Doe  v.  Lui-ton,  6  T.  E.  292. 


If  the  limitation  were  to  a  man, 
his  executors  and  administrators, 
notwithstanding  the  doubts  which 
formerly  existed  upon  the  subject, 
they  woidd  take  as  special  occu- 
pants. Duko  of  Marlborough  v. 
Godolphin,  2  Ves.  61  ;  Ripley  v. 
TVaterworth,  7  Ves.  425 ;  and  see 
18  Ves.  273 ;  Northen  v.  Carnegie, 
4  Drew.  587—591. 

And  where  an  estate  pour  autre 
vie  is  limited,  either  in  a  deed  or  a 
wUl,  to  aman,  his  heirs,  executors,  and 
administrators,  the  heir  wiU  take  as 
special  occupant.  Atldnson  v.  Bal:er, 
4  T.  E.  229.  See  also  Carpenter  v. 
Dunsynure,  3  EH.  &  Bl.  918. 

With  regard  to  incorporeal  here- 
ditaments, as  rents,  of  which  a  man 
was  tenant  pour  autre  vie,  although 
upon  his  death  there  could  not  be 
a  general  occupancy,  because  there 
could  be  no  entry  thereon,  there 
might  be  special  occupancy  (Co. 
Litt.  41 ) .  Thus  where  a  rent-charge 
was  limited  to  a  man  and  his  heir 
pour  autre  vie,  upon  his  death  his 
heir  would  take  as  quasi  special 
occupant  {Hassell  v.  Goivthwaite, 
Willes,  505  ;  Kendall  v.  Micfeild, 
15  Vin.  Abr.  "Mortgage,"  457; 
Barnard.  C.  C.  46) ;  but  it  seems 
formerly  to  have  been  considered 
that  his  executors  or  administrators 
would  not  take  as  special  occupants, 
though  named  ( Craiolefs  Case,  Cro. 
Eliz.  721 ;  Salter  v.  Butler,  lb.  901 ; 
Moore,  664;  Vaugh.  200;  Vin.  Abr. 
"Occupant"  (C);  3  Bac.  Ab.  B. 
"  Estate  for  Life  and  Occupancy"). 
But  in  Northen  v.  Carnegie,  4  Drew. 
587,  Sir  E.  T.  Kindersley,  V.-C, 
observed,  that  as  an  executor  may 
be  special  occupant  of  a  "  corporeal 
hereditament,  he   shoxild  have  no 
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difficulty  in  coining  to  tke  conclu- 
sion that  he  may  also  be  special 
occupant  of  an  incorporeal  heredi- 
tament." 

Great  inconvenience  being  occa- 
sioned by  the  scramble  for  estates 
which  occurred,  where  no  special 
occupant  was  named,  and  it  being 
manifestly  unjust  that  an  estate 
pour  autre  vie  should  not  be  assets 
for  payment  of  debts,  the  Statute  of 
Frauds  (29  Car.  2,  c.  3)  enabled  the 
tenant  pour  autre  vie  to  devise  it, 
and  enacted,  that  if  no  devise  were 
made,  it  should  be  chargeable  in  the 
hands  of  the  heir,  if  it  came  to  him 
by  reason  of  a  special  occupancy, 
as  assets  by  descent,  as  in  case  of 
lands  in  fee  simple ;  and  in  case 
there  should  be  no  special  occupant, 
it  should  go  to  the  executors  or  ad- 
ministrators, and  be  assets  in  their 
hands. 

As  doubts  arose  to  whom  the 
surplus  of  such  estates  (when  they 
were  not  devised)  should  go,  after 
paying  the  intestate's  debts,  it  being 
held,  however,  that  the  next  of  kin 
were  not  entitled  ( Oldham  v.  Picker- 
ing, 2  Salk.  464  ;  Carthew,  376),  the 
14  Geo.  2,  c.  20,  s.  9,  enacted  that 
such  estates  pour  autre  vie,  in  case 
there  were  no  special  occupant 
thereof,  of  which  no  devise  had 
been  made  by  virtue  of  the  29 
Car.  2,  c.  3,  should  be  distributed 
as  the  personal  estate  of  the  tes- 
tator or  intestate. 

General  occupancy,  it  wiU  be  ob- 
served, was  abolished  by  29  Car.  2, 
c.  3  ;  hence,  on  the  death  of  a  person 
having  an  estate  pour  autre  vie, 
without  any  words  of  limitation,  the 
estate  would  go  to  his  devisee,  or, 
if  he  died  intestate  as  to  it,  to  his 


executors  or  administrators,  and  be 
assets  in  their  hands  for  payment  of 
his  debts ;  and  by  14  Geo.  2,  c.  20, 
the  surplus  would  be  distributable 
amongst  his  next  of  kin  as  person- 
alty. In  the  case  of  Doe  d.  Leivis 
V.  Leivis,  9  Mees.  &  W.  662,  a  per- 
son possessed  of  a  lease  granted  to 
him,  his  heirs  and  assigns,  for  the 
lives  of  three  persons,  devised  the 
premises  to  his  son  (who  died  intes- 
tate) and  his  assigns  for  the  residue 
of  the  term ;  it  was  held,  by  the 
Court  of  Exchequer,  that  the  pre- 
mises went  to  the  administratrix  of 
the  son,  under  the  12th  section  of 
the  Statute  of  Frauds,  and  not  to 
his  heir.  "Here,"  said  Parke,  B., 
in  his  judgment,  "there  is  no  special 
occupant,  the  title  of  the  first  lessee 
having  been  put  an  end  to  by  the 
will ;  the  land  has  been  held  under 
a  tenancy  pour  autre  vie  to  the  son 
and  his  assigns,  and  as  he  died 
without  creating  any  assigns,  the 
property  goes  to  his  personal  re- 
presentative." Sed  vide  Doe  d. 
JeffY.  Rohinson,  8  B.  &  C.  296;  2 
Man.  &  Ey.  249. 

In  Doe  d.  Timmis  v.  Steele,  4  Q.  B. 
663,  a  tenant  in  fee  conveyed  lands 
"to  Hannah  Timmis,  her  heirs  and 
assigns.  To  hold  to  Hannah  Timmis 
and  her  assigns  during  the  life  of 
G.  T.,"  who  was  heir  at  law  of 
Hannah  Timmis.  It  was  held  by 
the  Court  of  Queen's  Bench,  that 
after  the  death  of  Hannah  Timmis 
G.  T.  was  entitled  to  hold  for  his 
life  as  special  occupant.  ' '  Under  the 
words  '  to  Hannah  Timmis  and  her 
assigns,'  there  would  be,"  said  Den- 
man,  0.  J.,  "  no  special  occupant, 
but  the  estate  on  the  death  of 
Hannah  Timmis  would  be  personal 
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assets  by  virtue  of  the  statutes  29 
Car.  2,  c.  3,  s.  12,  and  14  Geo.  2, 
c.  20,  s.  9,  whereas  under  the  words 
'  to  Hannah  Timmis,  her  heirs  and 
assigns,'  there  is  a  special  occupant, 
namely,  her  heir.  The  words  of  the 
habendum  are,  therefore,  contra- 
dictory and  repugnant  to  the  words 
in  the  premises,  and  must,  according 
to  the  general  rule  of  construction 
in  such  cases,  be  disregarded." 

Although  we  have  seen  that  at 
common  law,  if  a  rent  were  granted 
to  a  man  during  the  life  of  another, 
the  rent  would  have  determined  on 
the  death  of  the  grantee,  because 
there  was  no  one  to  take  under  the 
grant,  there  being  in  other  words 
no  general  occupancy  of  a  rent ; 
nevertheless  it  has  been  held,  that 
by  the  12th  section  of  29  Car.  2, 
c.  3,  when  the  grantee  of  a  rent- 
charge  poiu-  autre  vie  dies  during 
the  life  of  cestui  que  vie,  it  will  go 
to  his  executors,  although  executors 
are  not  named  in  the  grant.  Bear- 
park  V.  Hutchinson,  7  Bing.  178 ; 
Chatfield  v.  Berchtoldt,  7  L.  E.,  Ch. 
App.  192,  reversing  S.  C,  reported 
12  L.  E..,  Eq.  464  ;  see  b\so  Raivlin- 
son  V.  Duchess  of  Montague,  3  P. 
Wms.  264,  n.  (D). 

"Where  there  is  an  agreement  to 
let  property  to  a  person  on  a  lease 
for  lives,  without  saying  whether 
the  lease  is  to  be  executed  to  such 
person,  "  his  heirs  and  assigns," 
or  to  him  or  "  his  executors,  or  ad- 
ministrators and  assigns,"  upon  the 
death  of  such  person  before  the 
execution  of  a  lease,  the  court  will, 
it  seems,  treat  the  case  as  if  a  lease 
had  been  executed  without  any 
words  of  limitation,  and  then  the 


statute  interferes  and  says  the  per- 
sonal representative  must  take. 
M'Dermott  v.  Bal/e,  2  I.  E.,  Eq. 
441. 

An  estate  pour  autre  vie  may  be 
limited  over  by  way  of  remainder 
(  Wastneys  v.  Chappell,  3  Bro.  P.  C. 
50,  Toml.  Ed. ;  which  though  con- 
tingent wiU  not,  in  the  case  of  copy- 
holds and  leaseholds,  require  any 
prior  estate  to  support  it  {Pickersgill 
V.  Grey,  31  L.  J.,  Ch.  394);  and  a 
remainderman  (if  not  barred)  will 
take  as  special  occupant.  Allen  v. 
Allen,  2  D.  &  War.  325. 

If  an  estate  pour  autre  vie  be 
limited  to  a  man  and  the  heirs  of 
his  body,  or  words  of  similar  import, 
it  win  go  to  the  person  who  would 
take  an  estate  tail  in  the  case  of 
freeholds  of  inheritance,  as  quasi 
tenant  in  tail  pour  autre  vie,  and  he 
obtains  this  estate  at  once,  it  not 
being  dependent,  as  in  the  case  of 
a  fee  simple  conditional,  upon  the 
birth  of  issue.  lb.  See  also  In  re 
Whitsitt's  Estate,  1  Ir.  Com.  L. 
Eep.  (N.  S.)  633  ;  In  re  Mahon's 
Estate,  lb.  567;  M'Clenahan  v. 
Banhhead,  8  I.  E.,  C.  L.  195. 

Where  a  tenant  pour  autre  vie 
of  property  limited  to  him,  his  heirs 
and  assigns,  conveys  his  whole  legal 
interest  to  trustees,  upon  trusts 
which  never  arise,  the  beneficial 
interest  will  result  to  him,  or  on 
his  death  to  his  heirs  as  special 
occupants.  Northen  v.  Carnegie,  4 
Drew.  587. 

It  may  be  here  mentioned,  as 
being  a  recognized  rule,  that  de- 
vises of  estates  pour  autre  vie  are, 
as  far  as  possible,  to  be  construed  in 
the  same  way  as  devises  of  the  fee. 
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M'Clenahan  v.  Bcenhhead,  8  I.  E., 
C.  L.  215. 

Wtere  lands  pur  autre  vie,  be- 
fore the  Wills  Act,  1  Yiot.  c.  26, 
came  into  operation,  were  devised 
■witlLOut  vrords  of  limitation,  a  life 
interest  only  would  pass,  in  tlie 
same  manner  as  if  the  devisor  had 
been  seised  in  fee.  Hagarty  v. 
Nally,  13  I.  E.,  C.  L.  532. 

It  seems  that  words  of  inheritance 
are  not  required  to  pass  the  entire 
interest  in  an  estate  for  lives,  even 
in  a  deed,  if  by  other  words  the 
intention  to  pass  the  whole  estate 
of  the  grantor  be  indicated.  Thus 
in  31'  Clintoch  v.  Irvine,  10  Ir.  Ch. 
Eep.  480,  where  lands  for  lives 
renewable  for  ever  were  conveyed 
for  all  the  estate  of  the  tenant  to 
trustees,  their  heirs  and  assigns, 
for  the  lives  in  the  lease ;  and  the 
deed  contained  a  declaration  that 
the  names  of  the  trustees  were 
made  use  of  as  trustees  for  A.  B., 
and  that  the  grants  therein  con- 
tained were  for  his  sole  use  and 
benefit,  and  for  no  other  use,  in- 
tent or  purpose,  it  was  held  by 
Lord  Chancellor  Brady,  that  A.  B. 
took  the  entire  equitable  interest 
in  quasi  fee.  See  also  and  consider 
Brenan  v.  Eoync,  15  Ir.  Ch.  Eep. 
189;  16  Ir.  Ch.  Eep.  114;  Betty  y. 
Elliott,  lb.  110,  n. 

Power  of  quasi  Tenant  in  Tail  pour 
autre  vie  over  his  Estate. 
A  quasi  tenant  in  tail  pour  autre 
vie  in  possession  has  complete  power 
over  the  estate  to  bar  the  entail 
and  the  remainders  over,  by  any  act 
inter  vivos,  dealing  with  the  estate 
precisely  as  if  there  had  never  been 


any  settlement  (lb.  327) ;  and  he 
can  convey  his  interest  by  any  of 
the  ordinary  assurances ;  and  inas- 
much as  formerly  it  did  not  require 
the  solemnity  of  a  fine  or  recovery 
{Blalie  V.  Luxton,  Geo.  Cooper,  184, 
185  ;  Loio  V.  Burrow,  3  P.  Wms. 
262;  MoriartyY.  Grey,  12  Ir.  Com. 
L.  Eep.  (N.  S.)  129),  so  now  it 
does  not  require  a  disentailing  deed 
under  3  &  4  Will.  4,  c.  74. 

Moreover,  it  is  not  requisite  that 
he  should  declare  his  intention  of 
barring  the  quasi  entail,  as  it  is 
sufficient  if  he  do  any  act  which 
would  vest  in  him  a  new  or  dif- 
ferent estate.  Thus,  it  has  been 
held,  that  a  settlement  {Lynch  v. 
Nelson,  5  Ir.  E.,  Eq.  192),  a  re- 
newal of  a  lease  for  lives  by  a 
quasi  tenant  in  tail,  gives  him  a 
new  estate  discharged  of  the  former 
limitations  and  bars  the  estate  in 
remainder  {Baker  v.  Bayley,  2  Vern. 
225  ;  GreyY.  Mannock,  2  Eden,  339; 
In  re  M'Neale,  7  Ir.  Ch.  Eep.  388  ; 
Blanckhall  v.  Gibson,  2  L.  E.,  I. 
49,  where  the  lease  was  not  only 
renewed,  but  converted  into  a  fee 
farm  rent),  even  althoiigh  the 
lease  may  originally  have  been 
vested  in  trustees  who  did  not  join 
in  the  surrender  of  the  old  lease 
{Blake  Y.  Blake,  1  Cox,  266 ;  3  P. 
Wms.  10,  n. ;  and  see  Campbell  v. 
Sandys,  1  S.  &  L.  295 ;  Lloyd  v. 
Johnes,  9  Yes.  63 ;  Doe  v.  Luxton, 
6  T.  E.  289),  or  prior  incumbrances 
may  have  been  in  existence.  Blake 
V.  Luxton,  Geo.  Coop.  178;  2  Dru. 
&  War.  327,  330. 

And  it  seems  that  where  a  quasi 
tenant  in  tail  in  possession  of  a 
renewable    freehold    takes    a    fee 
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farm  grant,  under  the  "Eenewable 
Leasehold  Conversion  Act"  (12  & 
13  Vict.  c.  105),  the  quasi  estate 
tail  and  all  remainders  over  will 
he  thereby  barred.  Morris  v.  Mor- 
ris, 6  I.  0.  L.  E.  73 ;  7  I.  C.  L.  E. 
(Ex.  Ch.)  295. 

So  any  act  of  ownership  exercised 
over  the  whole  estate,  as  a  mort- 
gage, though  it  be  only  for  a  term 
of  years  (  Walsh  v.  Studdert,  5  I.  E., 
C.  L.  478 ;  7  I.  E.,  0.  L.  482),  an 
assignment  of  a  mortgage,  if  there 
were  an  increase  of  the  charge  on 
the  lands,  or  the  creation  of  a  new 
equity  of  redemption  by  the  quasi 
tenant  in  tail,  the  remainderman 
wiU  be  barred  (see  Allen  v.  Allen, 
2  Dru.  &  Warr.  331 ;  Cann  v.  Can7i, 
1  Vern.  480 ;  Dunn  v.  Green,  3  P. 
"Wms.  10;  Challoner  v.  Murhall,  2 
Ves.  jun.  524).  Secus  if  the  quasi 
tenant  in  tail  merely  concur  in  a 
transfer  of  the  mortgage.  Feame's 
Executory  Devises,  by  Powell,  vol.  2, 
p.  322 ;  and  see  2  Dru.  &  Warr. 
331. 

But,  although  the  assignment  of 
a  mortgage  by  a  quasi  tenant  in 
tail  neither  creates  a  new  equity  of 
redemption,  nor  adds  anything  to 
the  amount  secured  by  the  mort- 
gage, if  he  confirm  the  estate  already 
granted  in  the  mortgagee,  so  that 
if  that  had  been  for  any  cause  de- 
feasible or  imperfect  his  con- 
fij-mation  and  grant  would  neces- 
sarily have  taken  effect  out  of 
his  estate,  and  would  have  been 
equivalent  to  a  new  mortgage  by 
himself,  especially  if  he  covenant 
for  a  good  title,  this  will  be  con- 
sidered as  an  exercise  of  his  right 
of  ownership  suflEicient  to  put  an 
end  to  the  quafii  estate  tail.     Mac- 


Andrew  V.  Gallagher,  8  I.  E.,  Eq. 
490,  495,  496. 

However,  a  quasi  tenant  in  tail 
in  possession  cannot  bar  the  re- 
mainders over  by  a  mere  will  {Allen 
v.  Allen,  2  Dru.  &  Warr.  326); 
though  Lord  Kenyon,  in  Doe  d. 
£la/ce  V.  Litxton,  6  T.  E.  293,  thought 
he  might.  Campbell  v.  Sandys,  1 
S.  &  L.  294. 

The  question  has  been  raised 
whether  the  renewal  of  a  lease  to 
an  infant  entitled  in  quasi  taO.  will 
bar  the  entail.  In  Betty  v.  Hum- 
phreys, 9  I.  E.,  Bq.  332,  349,  the 
Master  of  the  EoUs  (Ireland)  seems 
to  have  thought  that  if  a  renewal 
be  granted  to  a  tenant  in  quasi  tail 
while  an  infant,  the  entail  will  not 
be  barred  unless  the  infant  comes  of 
age  and  adopts  the  renewal.  Chris- 
tian, L.  J.,  however,  in  a  subsequent 
case  {Batteste  v.  Maunsell,  10  I.  E., 
Eq.  341),  said  that  he  was  not  pre- 
pared to  accede  to  that ;  and  without 
giving  any  positive  opinion,  said 
that  he  was  rather  disposed  to  think 
that  as  the  -senewal^a,s primd  facie 
valid,  and  at  the  worst  only  void- 
able, it  merged  the  old  lease  and 
destroyed  the  limitations,  and  that 
nothing  less  than  a  disclaimer  by 
the  infant  after  coming  of  age  could 
have  the  effect  of  restoring  them. 

The  renewal  of  a  lease  by  the 
committee  of  a  lunatic  tenant  in 
quasi  tail,  under  1  WUl.  4,  c.  65, 
e.  13,  has  been  held,  in  Ireland, 
not  to  bar  the  entail  {Batteste  v. 
Maunsell,  10  I.  E.,  Eq.  314),  be- 
cause sect.  15  of  that  act  makes 
express  provision  for  re-establishing 
the  uses  and  trusts  to  which  the 
surrendered  lease  was  subject.  lb. 
325. 
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Wtere,  however,  tlie  lessor  of 
a  lease  for  lives  renewable  for  ever 
vested  in  a  lunatic  as  quasi  tenant 
in  tail,  in  pursuance  of  the  Renew- 
able Leasehold  Conversion  Act  (12 
&  13  Yiot.  c.  105),  made  a  fee  farm 
grant  to  the  committee  of  the  luna- 
tic, it  was  held  that  the  lunatic's 
estate  in  quasi  entail  was  barred, 
as  the  17th  section  of  the  act  substi- 
tutes the  committee  for  the  lunatic, 
and  enables  the  committee  to  do 
every  act  which  such  owner,  if  not 
under  disability,  might  have  done. 
Batteste  v.  Maunsell,  10  I.  E.,  Eq. 
314,  325. 

The  concurrence,  however,  of  the 
tenant  for  life  in  a  conveyance  with 
the  quasi  tenant  in  tail  in  remainder, 
is  necessary  in  order  to  bar  the 
subsequent  limitations  ( Wastneys  v. 
Chappel,  3  Bro.  P.  0.  50,  Toml.  Ed. ; 
The  Duke  of  Grafton  v.  Hanmer, 
3  P.  Wms.  266,  n. ;  Slade  v.  Patti- 
son,  5  L.  J.,  N.  8.  51 ;  Edioards  v. 
Champion,  3  De  Gex,  Mao.  &  G. 
202),  though  it  seems  it  is  not  ne- 
cessary that  he  should  be  a  convey- 
ing party  {Allen  v.  Allen,  2  Dru. 
&  Warr.  335) ;  so  in  the  converse 
case,  if  the  quasi  tenant  in  tail  con- 
curs in  a  conveyance  by  the  tenant 
for  life,  the  remainderman  will  be 
barred.  Norton  v.  Frecher,  1 
Atk.  624;  West,  Eep.  t.  Hardw. 
203. 

Moreover,  by  analogy  to  the  rtde 
in  the  case  of  estates  of  inheritance, 
although  a  quasi  tenant  in  tail 
in  remainder  without  the  con- 
currence of  the  tenant  for  life 
cannot  bar  a  remainderman,  he 
has  power  to  bar  himseK  and  his 
issue.  Allen  v.  Allen,  2  Dru.  & 
Warr.   337;    Walsh  v.   Sluddert,   5 


I.  E.,  C.  L.  487 ;    7  I.  E.,  C.  L. 

482. 

How  far  Occupancy  applies  to  Copy- 
holds. 

The  principle  of  general  occu- 
pancy at  common  law  was  not  ap- 
plicable to  copyholds,  because,  as 
the  freehold  is  in  the  lord,  there 
was  no  estate  vacant  upon  which 
the  first  comer  could  enter  without 
invading  the  interest  of  another 
party.  Ven  v.  Hoioell,  1  Eoll.  Abr. 
511  (L),  pi.  3;  Smartle  v.  Pen- 
halloiv,  6  Mod.  63;  1  Salk.  188; 
2  Ld.  Eaym.  994;  3  Salk.  181; 
Withers  v.  Withers,  Amb.  162; 
Zouch  d.  Forse  v.  Forse,  7  East, 
186;  Doe  v.  Rolinson,  2  Man.  & 
Ey.  266,  n. ;  Doe  d.  Foster  v.  Scott, 
4  Bam.  &  Cress.  714;  7  Dowl.  & 
Ey.  190. 

There  may,  however,  be  a  special 
occupancy  of  copyholds  either  with 
{Doe  V.  Goddard,  1  Barn.  &  Cress. 
522  ;  Right  v.  Bawden,  3  East,  276, 
277)  or  without  {Doe  d.  Lempriere 
V.  Martin,  2  Black.  1148;  and  see 
HoweY.  Howe,  1  Vem.  415  ;  Bundle 
V.  Bundle,  2  Vem.  264)  a  special 
custom.  See  Pickersgill  v.  Grey, 
31  L.  J.  (Ch.)  394. 

It  will  be  observed,  that  by  the 
6th  section  of  1  Yict.  c.  26,  which  is 
hereafter  set  forth,  that  where  there 
is  no  special  occupant  of  copyholds, 
they  will  go  to  the  executors  or  ad- 
ministrators as  personal  estate. 

Law  as  settled  ly  1  Vict.  c.  26,  ss. 
6,  34. 
The  12th  section  of  29  Car.  2, 
c.  3,  and  the  9th  section  of  14 
Geo.  2,  c.  20,  were  repealed  by  the 
1  Vict.  c.  26,  which  enacts,  that  if 
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no  disposition  by  will  shaU  be  made 
of  any  estate  pour  autre  vie  of  a 
freehold  nature,  tbe  same  shall  be 
chargeable  in  the  hands  of  the  heir, 
if  it  shall  come  to  him  by  reason  of 
special  occupancy,  as  assets  by  de- 
scent, as  in  the  case  of  freehold  land 
in  fee  simple ;  and  in  case  there 
shaU  be  no  special  occupant  of  any 
estate  pour  autre  vie,  whether  free- 
hold or  customary  freehold,  tenant 
right,  customary  or  copyhold,  or  of 
any  other  tenure,  and  whether  a 
corporeal  or  incorporeal  heredita- 
ment, it  shall  go  to  the  executor  or 
administrator  of  the  party  that  had 
the  estate  thereof  by  virtue  of  the 
grant ;  and  if  the  same  shall  come 
to  the  executor  or  administrator, 
either  by  reason  of  a  special  occu- 
pancy, or  by  virtue  of  this  act,  it 
shall  be  assets  in  his  hands,  and 
shall  go,  and  be  applied  and  dis- 
tributed, in  the  same  manner  as  the 
personal  estate  of  the  testator  or  in- 
testate (s.  6).  By  the  34th  section 
of  the  same  act,  it  is  provided  that 
the  act  shall  not  extend  to  any  estate 
pour  autre  vie  of  any  person  who 
shall  die  before  the  1st  day  of 
January,  1838. 

In  construing  the  6th  section  of 
the  Wills  Act,  the  words  "in  case 
there  shall  be  no  special  occupant" 
include  both  the  case  where  there  is 
no  special  occupant  named  in  the 
grant,  and  also  the  case  where  the 
heir  is  named  as  special  occupant, 
but  the  grantee  of  the  estate  or 
rent-charge  pur  autre  vie  dies  with- 
out leaving  an  heir.  See  Plunlcet  v. 
Reilly,  2  Ir.  Ch.  Eep.  585.  There 
a  rent-charge  was  granted  to  J. 
Moore  and  his  heirs,  charged  on 
land  held  for  lives,  with  a  covenant 


for  perpetual  renewal.  J.  Moore 
died  intestate  and  without  heirs. 
It  was  held  by  the  Master  of  the 
Eolls  for  Ireland  that  his  adminis- 
tratrix was  entitled  to  the  rent- 
charge. 

And  there  may  be  a  special  oc- 
cupant of  an  estate  pour  autre  vie 
vested  in  trustees.  Thusinthe  recent 
case  oi  Reynolds  Y.Wright,  2  De  G., 
F.  &  J.  590,  Elizabeth  8.  was  lessee  of 
lands  granted  to  her  and  her  heirs 
and  assigns  for  the  lives  of  three 
persons  and  the  life  of  the  survivor. 
She  made  a  will,  leaving  this  pro- 
perty to  two  trustees  in  trust  for 
J.  S.  B.,  his  heirs  and  assigns,  and 
died  leaving  the  trustees  and  J.  S.  B. 
surviving.  J.  S.  B.  died  intestate 
and  without  heirs.  It  was  held  by 
Lord  Campbell,  L.  C,  affirming  the 
decision  of  Sir  J.  EomUly,  M.  E., 
(reported  25  Beav.  100),  that  the 
leaseholds  pour  autre  vie  passed 
under  the  6th  section  of  the  WOs 
Act  to  the  administrator  of  J.  S.  B., 
and  did  not  belong  to  the  trustees. 

An  estate  pour  autre  vie  will  be 
liable  to  legacy  duty,  and  will  not 
be  exempted  therefrom  by  the 
foreign  domicil  of  the  tenant.  See 
Chatfield  V.  Berchtoldt,  7  L.  E.,  Ch. 
App.  192. 

It  seems,  notwithstanding  the  le- 
gislation against  general  occupancy, 
it  may  for  a  limited  period  subsist 
in  one  case.  Suppose  a  tenant  pour 
autre  vie  dies  intestate  ;  until  admi- 
nistration is  taken  out,  the  estate 
must  go  either  to  the  first  person 
who  takes  possession  as  general 
occupant,  or  to  the  administrator 
by  relation  back  from  the  time  of 
his  taking  out  letters  of  administra- 
tion to  the  death  of  the  tenant  pour 
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autre  vie.  Mr.  Preston  thought 
that  the  former  hypothesis  vas 
most  consistent  ■with  our  system  of 
tenures,  which  so  carefully  guards 
against  the  abeyance  of  the  freehold. 
1  Prest.  Convey.  44,  45. 

Order  to  produce  Cestui  que  vie. 

It  may  be  here  mentioned  that, 
upon  the  application  of  any  person 
having  any  claim  in  remainder,  re- 
version or  expectancy,  the  Lord 
Chancellor  or  a  Vice-Chancellor, 
by  6  Anne,  c.  18,  may  order  the 
cestui  que  vie  to  be  produced  {Ex- 
parte  Grant,  6  Ves.  512;  Ex  parte 
Whalley,  4  Euss.  561 ;  Re  Isaac, 
4  My.  &  Cr.  11  ;  Ee  Lingen,  12 
Sim.  104  I  Re  Clossey,  2  S.  &  Giff. 
46) ;  but  the  Master  of  the  EoUs 
has  no  jurisdiction  {Meyrick  v. 
Lawes,  23  Beav.  449).  As  to  mode 
of  procedure,  see  Smith's  Ch.  Prac. 
1147,  7th  ed. ;  1  Seton,  Decrees, 
521,  3rd  ed.  Pemberton  on  Judg- 
ments, 622,  2nd  ed. 

III.  Estate  Tail  after  Possibility 
of  Issue  extinct. 
A  tenancy  in  tail  after  possibility 
of  issue  extinct  is,  where  lands, 
having  been  limited  in  special  tail, 
and  one  of  these  parties  from  whom 
the  issue  is  to  proceed  dies  without 
issue,  in  that  case  the  survivor 
becomes  thereupon  tenant  in  tail 
after  possibility  of  issue  extinct 
(Litt.  s.  32).  Thus,  if  lands  are 
limited  to  a  man  and  woman  and 
the  heirs  of  their  two  bodies,  or  to  a 
man  and  the  heirs  of  his  body  be- 
gotten on  the  body  of  his  wife,  in 
the  former  case  on  the  death  of 
either  husband  or  wife,  and  in  the 
latter  case  on  the  death  of  the  wife, 


without  issue,  the  survivor  will  be 
tenant  in  tail  after  possibility  of 
issue  extinct.     Litt.  ss.  33,  34. 

Although,  upon  the  death  of  the 
survivor,  if  there  be  issue  living, 
such  survivor  would  be  tenant  in 
taU,  nevertheless,  on  the  death  of 
such  issue  without  issue  inheritable 
under  the  entail,  the  survivor  will 
becometenant  intail after  possibility 
of  issue  extinct.     Litt.  s.  32. 

This  estate  is  so  called  because  it 
is  evident  that  the  tenant  can  by  no 
possibility  have  any  issue  inheritable 
to  the  same  estate  taU.  The  mere 
improbability  of  a  man  and  wife 
having  children  where  land  is  settled 
upon  them  and  the  heirs  of  their 
two  bodies,  (as  if  they  live  to  the 
age  of  100  years  and  have  no  issue,) 
will  not  change  their  tenancy  in  tail 
to  a  tenancy  in  tail  after  possibility 
of  issue  extinct,  for  the  law  sees 
no  impossibility  of  their  having 
children  (Co.  Litt.  28a).  Upon  the 
same  principle  in  Piatt  v.  Powles, 
2  Mau.  &  Sel.  65,  where  a  testator 
devised  a  reversion  to  his  wife  for 
her  life,  and  after  her  decease  to  the 
heirs  of  her  body  by  him  (the  tes- 
tator) lawfully  begotten,  and  for 
want  of  such  issue  remainder  over. 
Although  there  was  no  issue  of  the 
marriage  at  the  time  of  the  death 
of  the  testator,  it  was  held,  that  the 
wife  was  tenant  in  tail  after  possi- 
bility of  issue  extinct.  "  There  was 
a  possibility,"  said  Dampier,  J., 
during  the  whole  period  of  gestation, 
that  she  might  have  issue ;  and 
the  event  cannot  vary  it.  It  is  the 
possibility  and  not  the  probability 
to  which  the  law  looks,  and  here 
the  possibility  was  not  at  all  more 
remote  than  that  which  exists  be- 
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tween  parties  of  an  age  past  child- 
bearing." 

This  estate  must  arise  by  opera- 
tion of  law,  or,  as  Coke  terms  it, 
"by  act  of  God,"  and  that  by  dying 
■without  issue,  and  not  by  the  act  or 
limitation  of  the  parties.  Thus,  if 
land  be  given  to  a  man  and  to  his 
wife,  and  to  the  heirs  of  their  two 
bodies,  and  afterwards  they  are  di- 
vorced causd  prcecontr actus,  or  con- 
sanguinitatis,  or  affinitatis,  their 
estate  of  inheritance  is  turned  to  a 
joint  estate  for  life  ;  and  albeit  they 
had  once  an  inheritance  in  them,  yet 
as  the  estate  is  altered  by  their  own 
act  and  not  by  the  act  of  God,  as 
by  the  death  of  either  party  without 
issue,  they  are  not  tenants  in  tail 
after  possibility  of  issue  extinct. 
Co.  Litt.  28  a  ;  1  Eoll.  Abr.  841. 

A  person  may  be  tenant  after  pos- 
sibility of  a  remainder  as  well  as  of 
an  estate  in  possession.  Thus,  as  is 
laid  down  in  the  principal  case,  "if 
a  lease  for  life  is  made,  remainder 
to  the  husband  and  wife  in  special 
tail,  if  the  husband  dies  without 
issue,  the  wife  is  tenant  in  tail  after 
possibility  of  the  remainder ;  and  if 
the  tenant  for  life  surrenders  to  her, 
she  becomes  tenant  in  tail  after 
possibility  in  possession;"  ante, 
p.  42. 

Lord  Eldon  remarks,  that,  "in 
Lewis  Bowleses  Case,  the  limitation 
was  to  the  husband  and  wife  for 
their  joint  lives;  and  both  of  them, 
as  the  joint  estate  was  so  expressed, 
were  unimpeachable  of  waste ;  with 
remainder  to  the  male  issue  of  the 
marriage  ;  under  which  limitation 
the  issue  were  purchasers ;  and 
there  is  a  limitation  to  the  heirs  of 
the  body  of  the  husband  and  wife. 


with  remainder  over  ;  and  it  was 
held,  that  until  issue  born  they  were 
tenants  in  tail  in  possession,  though 
the  limitation  to  them  was  expressly 
for  their  lives  without  impeachment 
of  waste,  yet  they  had  an  estate  tail 
with  all  its  incidents  until  severance 
by  the  birth  of  issue  ;  upon  which 
event,  having  been  tenants  in  tail 
before,  they  became  tenants  for  life 
without  impeachment  of  waste,  with 
remainder  to  their  issue  male,  &c. 
Therefore,  by  virtue  not  only  of 
those  word,  'without  impeachment,' 
&c.,  but  also  by  virtue  of  the  in- 
cidents to  the  estate  tail  in  posses- 
sion, there  being  no  trustees  to  pre- 
serve, &c.,  they  might  have  barred 
all  the  remainders  behind,  and  had 
all  the  rights  of  tenant  in  tail  in 
possession."  Williams  v.  Williams, 
15  Ves.  424. 

With  regard  to  the  quantity  of 
this  estate,  it  is  shown  in  the  prin- 
cipal case  from  various  incidents, 
that  it  is  the  same  as  that  of  tenant 
for  life  (ante,  p.  41);  it  is  also  shown 
that  a  tenant  in  tail  after  possibility 
of  issue  extinct  has  certain  qualities 
and  privileges  annexed  to  his  estate, 
such  as  a  tenant  in  tail  has,  and  a 
tenant  for  life  has  not.  The  prin- 
cipal and  perhaps  the  only  one  of 
any  importance  at  the  present  day 
is  that  he  is  dispunishable  for  volun- 
tary waste,  as  for  cutting  timber ; 
and  although  there  was  once  a  doubt 
upon  the  subject  (4  Co.  63  a),  it 
seems  that  he  is  also  entitled  to  the 
property  of  the  timber  he  may  have 
cut  {Williams  v.  Williams,  15  Ves. 
419  ;  12  East,  209) ;  but  he  wiU  be 
restrained  from  committing  wilful 
and  malicious  waste  ;  post,  p.  115. 

The  privileges  of  tenant  in  tail 
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after  possibility  of  issue  extinct, 
are  in  respect  of  the  privity  of  his 
estate,  and  of  the  inheritance  that 
was  once  in  him ;  if,  therefore,  he 
convey  his  estate  over  to  another, 
such  person  Tvill  be  considered  as  a 
mere  tenant  for  life.  Co.  Litt.  28  a  ; 
George  ap  Rice's  Case,  3  Leon.  241. 
It  may  be  here  mentioned  that  the 
power  of  disposition  given  by  the 
Fines  and  Eeooveries  Act  (3  &  4 
Will.  4,  c.  74)  does  not  extend  to 
tenant  in  tail  after  possibility  of 
issue  extinct.     lb.  s.  18. 

IV.   Curtesy. 

Of  what   Property  a   Man    can   he 

Tenant  hy  the  Curtesy. 

Where  a  woman  is  seised  of  an 
estate  of  freehold  of  inheritance 
either  in  fee  simple  or  fee  tail,  her 
husband  (who  by  virtue  of  his  mari- 
tal right  at  common  law,  now  par- 
tially affected  by  sect.  8  of  the 
Married  Women's  Property  Act, 
1870  (33  &  34  "Vict.  c.  93),  see  post, 
p.  61,  would  be  entitled  to  the  estate 
for  her  life  only)  will,  upon  birth  of 
issue  which  might  by  possibility  in- 
herit the  estate,  be  entitled  to  an 
estate  for  his  own  life,  as  tenant  by 
the  curtesy  (Litt.  ss.  35,  62);  "as 
high  an  estate,"  as  is  observed 
in  Leims  Boivles's  Case,  "  as  that  of 
lessee  for  life."  Board  v.  Board,  9 
L.E.,  Q.B.  48. 

And  curtesy  being  an  inseparable 
incident  annexed  by  law  to  the  es- 
tate of  inheritance  of  a  woman,  it 
cannot  be  barred  by  condition.  Sir 
Anthony  Mildmay' s  Case,  6  Co.  41  a  ; 
Co.  Litt.  224  a  ;  and  see  ]'oller  v. 
Carter,  4  Ell.  &  Bl.  173;  and  see 
Bennet  v.  Davis,  2  P.  Wms.  316, 
post,  p.  62. 


There  can  be  no  curtesy  of  copy- 
holds, since  the  tenant  has  a  mere 
estate  at  will  in  them  (Gilb.  -Ten. 
288  ;  4  Eep.  22  a),  except  by  custom, 
which  wiU.  be  construed  strictly. 
Cro.  Eliz.  361 ;  2  Leon.  208. 

Nor  win  there  be  curtesy  of  a  re- 
version or  remainder  in  fee  expect- 
ant upon  an  estate  of  freehold,  un- 
less the  particular  estate  determine 
during  the  coverture  (Co.  Litt.  29  a) ; 
nor  of  an  estate  pour  autre  vie. 
Stead  V.  Piatt,  18  Beav.  50. 

Where  contingent  remainders 
which  do  not  take  effect  intervene 
between  an  estate  for  life  and  the 
reversion  in  fee  in  the  wife,  as  the 
two  estates  will  coalesce,  the  hus- 
band will  be  entitled  as  tenant  by 
the  curtesy ;  but  if  the  contingent 
remainders  take  effect,  the  estates 
will  again  open  to  let  in  the  con- 
tingent remainders,  and  thus  the 
wife  would  have  a  mere  life  estate, 
of  wliich  the  husband  could  not  be 
entitled  to  curtesy.  Thus,  in  Booth- 
by  V.  Vernon,  9  Mod.  147,  it  is  said 
by  the  Court,  that  where  an  estate 
for  life  is  limited  to  a  woman,  re- 
mainder to  her  first  and  every  other 
son  in  tail  male,  remainder  to  the 
heirs  of  her  body,  remainder  to  her 
right  heirs ;  here  it  is  plain  that  she 
is  seised  of  the  inheritance ;  yet  if 
she  hath  a  son,  her  husband  shall 
not  be  tenant  by  the  curtesy,  because 
the  contingent  estate  which  is  to 
arise  upon  her  death  intervenes 
between  her  estate  for  life  and  the 
inheritance.  See  also  Year  Book, 
1  Edw.  3,  pi.  14, 15  ;  see  also  HooTier 
V.  Hooker,  Ca.  t.  Hardw.  13  ;  2  Bar- 
nard, 200,  232,  379;  and  see  2 
Saund.  382  b,  note ;  Doe  v.  Scuda- 
more,  2  Bos.  &  P.  294. 
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The  husband  will  be  entitled  as 
tenant  by  the  curtesy,  although  an 
estate  tail  may  have  determined  by 
the  death  of  the  issue  as  well  as  the 
wife  {Fame's  Case,  8  Eep.  34;  Stead- 
man  V.  Pulling,  3  Atk.  423,  427; 
Co.  Litt.  30  a),  or  although  the  es- 
tate in  fee  simple  of  the  wife,  being 
subject  to  devise  over,  may  have 
determined  by  the  happening  of  the 
event  upon  which  it  was  given  over, 
as,  for  instance,  the  death  of  the  wife 
under  twenty-one  without  issue. 
Buchtoorth  v.  Thirkell,  3  Bos.  & 
Pul.  652,  n. 

The  husband  will  be  tenant  by 
the  curtesy  when  his  wife  is  one  of 
several  coparceners  or  tenants  in 
common ;  secus  if  she  be  one  of 
several  joint  tenants.  Litt.  s.  45  ; 
2  EoH.  Ab.  90,  pi.  50. 

So  likewise  of  incorporeal  here- 
ditaments of  which  the  wife  is  seised, 
as  rents,  advowsons,  commons.  Co. 
Litt.  30  b. 

The  new  law  of  inheritance,  3  &  4 
Will.  4,  c.  106,  does  not,  it  seems, 
prevent  a  husband  from  becoming 
tenant  by  the  curtesy  to  any  estate 
which  his  wife  has  inherited.  Wil- 
liams's Eeal  Prop.  204,  note  (a),  and 
Appendix  E,  12th  edit. 

Nor  wiU  the  Married  Women's 
Property  Act,  1870  (33  &  34  Vict. 
c.  93),  although  it  interferes  with 
the  old  marital  right  of  the  husband 
to  the  rents  of  lands  which  descend 
to  her  during  her  life,  affect  his 
right  as  tenant  by  the  curtesy  after 
her  death.  See  sect.  8,  which  enacts, 
that  "where  any  freehold,  copy- 
hold or  customary  hold  property  shall 
descend  upon  any  woman  married 
after  the  passing  of  this  act  as 
heiress  or  co-heiress  of  an  intes- 
tate, the  rents  and  profits  of  such 


property  shall,  subject  and  without 
prejudice  to  the  trusts  of  any  settle- 
ment affecting  the  same,  belong  to 
such  woman  for  her  separate  iise, 
and  her  receipt  alone  shall  be  a 
good  discharge  for  the  same." 

Curtesy  of  an  Equitable  Estate. 

Courts  of  Equity,  acting  by  ana- 
logy to  Courts  of  Law,  have  held 
that  the  husband  is  entitled  as 
tenant  by  the  curtesy  when  the 
estate  of  inheritance  of  the  wife  is 
equitable,  as  when  it  is  a  trust  estate 
of  land  ( Watts  v.  Ball,  1  P.  Wms. 
108),  or  of  money  to  be  laid  out  in 
land  (^Cunningham,  v.  Moody,  1  Ves. 
174;  Sweetapple  v.  Bindon,  2  Vern. 
536  ;  Dodson  v.  Hay,  3  Bro.  C.  0. 
404),  or  an  equity  of  redemption 
( Cashorne  v.   Scarf e,    1   Atk.    603  ; 

7  Yin.    Abr.    156  ;    2    J.    &   W. 
194). 

And  the  mere  fact  that  the  rents 
and  profits  are  directed  to  be  paid 
to  the  wife,  during  coverture,  to  her 
separate  use,  will  not  exclude  the 
husband  on  her  death  from  the  en- 
joyment of  his  general  right  as 
tenant  by  the  curtesy  in  the  equitable 
inheritance  of  his  wife.  Roberts  v. 
Dixwell,  1  Atk.  607,  and  see  Pitt  v. 
Jackson,  2  Bro.  C.  C.  51 ;  Morgan 
V.  Morgan,  5  Madd.  408 ;  Follett  v. 
Tyrer,  14  Sim.  125;  Harris  v.  Mott, 
14  Beav.  169;  Appleton  v.  Rowley, 

8  L.  P.,  Eq.  139;  overruling  on 
this  point  Hearle  v.  Greenbank,  3 
Atk.  715.  The  case  of  Moore  v. 
Webster,  3  L.  E.,  Eq.  267,  seems  to 
have  been  wrongly  decided  by  Sir 
J.  Stuart,  V.-C,  against  the  hus- 
band's right  to  curtesy  as  the  wife 
was  seised  of  the  whole  equitable 
fee.  See  the  remarks  of  Sir  E. 
Malins,  Y.-C,  in  Appleton  v.  Row- 
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ley,  8  L.  R.,  Eq.  143,  and  Cooper  v. 
Macdonald,  7  Ch.  D.  297. 

Wliere  a  married  woman  Jbas  an 
equitable  fee  to  lier  separate  use, 
she  may  dispose  of  it  either  by  deed 
or  will  as  against  both  her  hus- 
band's estate  by  the  curtesy  and  as 
against  the  estate  of  her  son  as  heir. 
(Cooper  V.  Macdonald,  7  Oh.  D. 
288,  296) ;  but,  in  the  absence  of 
such  disposition,  the  right  of  the 
husband  and  the  heir  wUl  be  un- 
affected,    lb. 

And  where  a  married  woman 
is  equitable  tenant  in  tail  to  her 
separate  use,  the  restraint  upon 
anticipation  will  not  prevent  her 
from  barring  the  estate  tail,  with 
the  concurrence  of  her  husband, 
under  the  40th  section  of  the  Fines 
and  Eecoveries  Act  (3  &  4  WiU.  4, 
e.  74),  and  acquiring  an  equitable 
fee  to  her  separate  use,  which  she 
has  power  to  devise  so  as  to  defeat 
her  husband's  tenancy  by  the  cur- 
tesy. Cooper  V.  Macdonald,  7  Ch.  D. 
288. 

The  husband  may  in  equity  be 
excluded  from  curtesy  by  the  ex- 
press terms  of  the  instrument  giving 
an  estate  to  his  wife.  Thus  in  the 
case  of  Bennet  v.  Davis,  2  P.  Wms. 
316,  where  a  man  devised  lands  to 
his  daughter  for  her  separate  and 
peculiar  use,  exclusive  of  her  hus- 
band, to  hold  the  same  to  her  and 
her  heirs,  and  that  her  husband 
should  not  be  tenant  by  the  cur- 
tesy, nor  have  these  lands  for  his 
life,  in  case  he  survived,  but  that 
they  should  upon  the  wife's  death 
go  to  her  heirs,  it  was  held  by  Sir 
Joseph  Jekyll,  M.  E.,  that  although 
at  law  the  husband  might  be  tenant 
by  the  curtesy,  yet  he  was  merely  a 
trustee,  and  was  bound  to  convoy  to 


a  trustee  for  the  separate  use  of  the 
wife  and  to  her  heirs. 

The  husband,  however,  will  not 
be  excluded  from  his  right  to  cur- 
tesy unless  the  intention  be  clear. 
Steadman  v.  Pulling,  3  Atk.  423, 427. 

When  Alien  may  he  Tenant  hy  the 
Curtesy. 

Formerly,  if  the  husband  were  an 
alien  he  would  not  be  entitled  as 
tenant  by  the  curtesy,  unless  he 
were  either  naturalized  or  made  a 
denizen. 

If  he  were  naturalized,  inasmuch 
as  the  effect  of  naturalization  (un- 
less it  was  limited  in  its  operation) 
was  retrospective,  he  would  be  en- 
titled by  the  curtesy,  whether  issue 
were  born  before  or  after  he  was 
naturalized.  Fish  v.  Klein,  2  Mer. 
432 ;  Fourdrin  v.  Goxvdey,  3  My.  & 
K.  401. 

If  the  husband  were  made  a 
denizen  he  would  not,  it  seems,  be 
entitled  where  the  only  issue  had 
been  born  abroad,  inasmuch  as 
such  issue  could  not  inherit  from 
their  mother  {Doe  v.  Jones,  4  T.  E. 
300) ;  but  when  the  issue  had  been 
born  in  this  country,  even  previously 
to  the  husband  being  made  a  deni- 
zen, inasmuch  as  the  issue  could 
inherit  the  lands  of  the  mother, 
and  the  personal  disability  of  the 
husband  to  hold  land  ceased  on  his 
denization,  he  was  entitled  to  claim 
as  tenant  by  the  curtesy,  not  only 
the  lands  which  the  wife  acquired 
subsequently  to  his  becoming  a  de- 
nizen, but  those  of  which  she  was 
seised  before  that  event.  See  1 
Bright,  Husb.  &  "Wife,  125. 

However,  it  seems  now  that  an 
alien,  married  after  the  passing 
of  the  Naturalization  Act,  1870  (33 
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&  34  Vict.  c.  14),  will  be  tenant  by 
the  curtesy,  although  he  may  not 
have  been  naturalized  or  made  a 
denizen ;  see  sect  2,  which  enacts 
that  "real  and  personal  property  of 
every  description  may  be  taken, 
acquired,  held  and  disposed  of  by 
an  alien  in  the  same  manner  and  in 
all  respects  as  by  a  natural-bora 
British  subject. . .  Provided  that  this 
section  shall  not  affect  any  estate  or 
interest  in  real  or  personal  property 
to  which  any  person  has  or  may 
become  entitled,  either  mediately  or 
immediately,  in  possession  or  ex- 
pectancy, in  pursuance  of  any  dis- 
position made  before  the  passing  of 
the  act,  or  in  pursuance  of  any  de- 
volution by  law  on  the  death  of  any 
person  dying  before  the  passing  of 
this  act."    See  also  7  &  8  Vict.  c.  16. 

Legal  Marriage  requisite. 

Legal  marriage  is  essential  before 
a  man  can  claim  as  tenant  by  the 
curtesy.     Co.  Litt.  30  a. 

Formerly,  if  a  man  married  and 
had  issue  by  an  idiot,  found  so  after- 
wards by  office,  the  lands  might  be 
seized  by  the  king,  for  as  the  title 
of  tenancy  by  the  curtesy  and  of  the 
king  began  at  one  instant,  the  title 
of  the  king  was  preferred  (Co.  Litt. 
30  b) ;  but  now,  as  the  marriage 
would  be  void  ah  initio,  the  title  of 
the  husband  by  curtesy  would  never 
arise.  Morrison's  Case,  cited  1  Hag. 
Consist.  Eep.  417. 

Seisin  requisite. 

There  must  be  an  actual  seisin, 
or  seisin  in  deed  of  the  wife,  as 
Coke  terms  it,  where  it  is  attain- 
able, in  order  to  entitle  the  husband 
to  be  tenant  by  the  curtesy.     Thus, 


if  a  wife  having  had  issue  dies 
before  she  made  an  entry  upon  her 
inheritance,  the  husband,  although 
she  was  seised  in  law,  will  not  be 
tenant  by  the  curtesy  (Co.  Litt.  29  a; 

6  T.  E.  680);  though  if  the  seisin 
be  but  momentary  it  will  be  suffi- 
cient [Parker  v.  Carter,  4  Hare, 
418).  So  if  the  wife,  after  having 
had  seisin,  was  disseised  before 
marriage,  and  no  entry  was  made 
during  the  coverture,  the  husband 
wtII  not  be  entitled  as  tenant  by 
the  curtesy  (Perk.  s.  458) ;  secus 
if  the  disseisin  took  place  after 
marriage.     lb. 

Actual  seisin  where  attainable  is 
not  rendered  unnecessary  by  3  &  4 
WiU.  4,  c.  106,  s.  2.  1  Bright, 
Husb.  &Wife,  117,  note. 

Although  formerly  the  possession 
of  one  tenant  in  common  was  the 
possession  of  all,  so  as  to  entitle  the 
husband  of  another  to  be  tenant  by 
the  curtesy  (Sterling  v.  Penlington, 

7  Vin.  Abr.  150,  pi.  11),  the  law  is 
now  altered.  3  &  4  WiU.  4,  c.  27, 
s.  12.  See  Cidley  v.  Doe  d.  Tayler- 
son,  11  Ad.  &  Ell.  1008;  Doe  d. 
Holt  V.  Horroclis,  1  Car.  &  K.  566. 

Seisin  at  law  will  be  sufficient,  if 
actual  seisin  is  unattainable.  Thus 
where  a  man  dies  seised  of  an  ad- 
vowson  or  rent  in  fee  which  de- 
scends to  a  daughter,  a  married 
woman,  who  hath  issue,  and  dies 
seised  before  the  rent  became  due  or 
the  church  became  void,  although 
she  had  but  a  seisin  in  law,  her  hus- 
band wiU  be  tenant  by  the  curtesy, 
because  he  could  by  no  industry 
attain  to  any  other  seisin.  Et  im- 
potentia  exousat  legem.  Co.  Litt. 
29  a. 

According  to  Perkins  the  husband 
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shall  have  cui'tesy  in  an  advowson, 
though  he  suffers  the  ordinary  to 
present  by  a  lapse  on  an  avoidance 
in  liis  wife's  lifetime  (Perk.  sect. 
468),  but  such  a  case  is  not  within 
Lord  Coke's  reason  for  allowing 
curtesy  of  an  advowson  without 
seisin  in  deed.  Co.  Litt.  29  a,  note 
5,  Harg.  &  Butl.  ed. 

It  is  clear,  however,  that  if  an 
advowson  be  appendant  to  a  manor, 
and  there  have  been  no  entry  upon 
the  manor  during  the  coverture, 
the  husband  shall  not  be  tenant  by 
curtesy  of  the  advowson,  which  is 
merely  accessory  to  the  manor  of 
which  seisin  might  have  been  had. 
Note  to  Co.  Litt.  29  a ;  Hale's  M8S. 

If,  however,  the  inheritance  of  the 
wife  be  subject  to  a  lease  for  years, 
actual  entry  or  receipt  of  the  rents 
is  unnecessary  to  entitle  the  husband 
as  tenant  by  the  curtesy,  inasmuch 
as  the  possession  of  the  lessee  is  the 
possession  of  the  wife.  De  Grey  v. 
Richardson,  3  Atk.  469 ;  and  see 
Co.  Litt.  29  b. 

Courts  of  Equity  actingby  analogy 
to  Courts  of  Law  required  an  equit- 
able seisin,  such  as  the  receipt  of 
the  rents  and  profits  by  the  husband, 
in  order  to  entitle  him  to  be  tenant 
by  the  curtesy  of  the  wife's  equit- 
able estate.  Cashome  v.  Scarfe, 
1  Atk.  603;  7  Yin.  Abr.  156;  De 
Grey  v.  Richardson,  3  Atk.  472  ; 
Casburne  v.  InffUs,  2  J.  &  "W.  194  ; 
4  Hare,  405.  And  see  JFatis  v. 
Ball,  1  P.  "Wms.  108;  Stone  v. 
Godfrey,  1  Sm.  &  Gitf.  690  ;  5  De 
Qex,  Mac.  &  G.  76. 

If  the  coverture  begins  after  an 
adverse  possession  has  commenced, 
and  terminates  during  the  con- 
tinuance of  such  adverse  possession. 


or,  if  both  the  trustee  and  cestui 
que  trust  are  disseised  before  the 
equitable  estate  of  the  wife  begins, 
by  a  party  claiming  by  a  title  para- 
mount to  the  trust  who  retains  pos- 
session until  after  the  death  of  the 
wife,  the  husband  would  not  acquire 
any  title  as  tenant  by  the  curtesy. 
FarJcer  v.  Carter,  4  Hare,  400,  416. 

Although  the  right  of  the  hus- 
band as  tenant  by  the  curtesy  of  an 
equitable  estate  of  the  wife  may  be 
excluded  by  a  possession  of  the  es- 
tate strictly  adverse  to  the  husband 
and  wife,  and  to  all  other  parties 
uiterested  under  a  settlement  during 
the  whole  period  of  coverture,  yet 
the  possession  of  the  estate  in  con- 
formity viath  the  equitable  interests 
of  the  cestui  que  trusts,  for  however 
short  a  time  during  the  coverture, 
and  after  the  interest  of  the  wife 
has  become  vested  in  possession, 
will  support  the  title  of  the  hus- 
band as  tenant  by  the  curtesy. 
Parher  v.  Carter,  4  Hare,  400. 

So  the  possession  of  the  cestui 
que  trust  under  the  trusts  of  a  set- 
tlement is  the  possession  of  the 
trustee,  and  gives  him  a  seisin  of 
the  estate,  which  is  not  interrupted 
by  the  death  of  the  cestui  que  trust, 
but  immediately  enures  for  the  bene- 
fit of  the  person  next  entitled  to  the 
equitable  interest,  and,  notwith- 
standing the  adverse  possession  of 
another  party  soon  afterwards  com- 
menced, the  Court  cannot  presume 
such  adverse  possession  to  have 
commenced  so  instantaneously  on 
the  death  of  the  first  cestui  que 
trust,  as  wholly  to  exclude  the 
equitable  seisin  of  the  parties  next 
entitled  to  the  beneficial  interest. 
lb. 


Digitized  by  Microsoft® 


Lewis  Bowles's  Case. 


65 


Birth  of  inheritable  Issue  requisite. 

Tte  wife  nmst  have  issue  by  the 
husband,  such  as  by  possibility  may 
inherit  the  estate,  otherwise  the  hus- 
band will  not  be  tenant  by  the  cur- 
tesy. Thus  if  an  estate  be  limited  to 
a  woman  and  the  heirs  male  of  her 
body,  and  she  have  issue  only  a 
daughter,  the  husband  will  not  be 
tenant  by  the  curtesy,  as  there  was 
no  issue  born  who  could  by  possi- 
bility inherit  the  estate.  So  like- 
wise if  the  limitation  be  to  her  and 
the  heirs  female  of  her  body,  and 
she  have  issue  only  a  son  (Co.  Litt. 
29  b).  So  if  an  estate  be  limited  to 
a  woman  and  the  heirs  of  her  body 
by  A.,  her  then  husband,  and  upon 
the  death  of  A.  she  marries  B., 
although  she  has  issue  by  B.,  yet 
as  such  issue  could  not  by  any  pos- 
sibility inherit  the  estate,  B.  wUl 
not  be  tenant  by  the  curtesy  (Perk, 
s.  465  ;  8  Co.  35  b  ;  Co.  Litt.  29  b). 
Seous,  if  the  wife  had  been  seised  in 
fee  of  an  estate,  even  if  there  had 
been  issue  by  the  prior  marriage. 
2  Bro.  Tenant  per  le  Curtesy,  8. 

Nor  wUl  the  husband  be  tenant 
by  the  curtesy  where  the  issue  claim, 
by  purchase  and  not  by  descent. 
Sumner  v.  Partridge,  2  Atk.  45 ; 
Barker  v.  Barker,  2  Sim.  249,  252. 

The  issue  must  be  born  during  the 
marriage  ;  therefore  where  the  child 
is  born  after  the  death  of  the  mother, 
as  is  the  case  when  the  CEesarean 
operation  has  been  performed,  it  is 
said  by  Lord  Coke  that  the  husband 
wiU  not  be  tenant  by  the  curtesy, 
because  he  cannot  allege  that  he 
had  issue  during  the  marriage 
{Paine' s  Case,  8  Co.  35  a ;  Co.  Litt. 
29  b) ;  but  at  the  present  day,  a  chUd 

T.L.C. 


en  ventre  sa  mere  might  now  be 
considered  for  all  purposes  as  in 
esse  [Thellusson  v.  Woodford,  4  Ves. 
323,  334  ;  1  Bright,  Husb.  &  Wife, 
124).  "One  of  the  difaoulties, 
however,  stated  by  Lord  Coke,  if  it 
can  be  considered  substantial,  still 
exists.  The  estate,  during  the  short 
interval  after  the  death  of  the  wife, 
descends  to  her  next  heir,  and  is 
not  divested  ab  initio  by  the  subse- 
quent birth  of  the  child"  (1  Eop. 
Husb.  &  W.  31 ;  Basset  v.  Bassett, 
3  Atk.  207  ;  Goodtitle  v.  Newman, 
3  WUs.  516;  4  Yes.  335).  But  if 
issue  be  born  either  before  the  wife 
was  seised,  and  entry  is  afterwards 
made,  or  even  if  issue  have  died  in 
the  life  of  the  father  before  descent 
of  the  land,  he  wiU  nevertheless  be 
tenant  by  the  curtesy.  Co.  Litt. 
29  b;  Perk.  s.  473. 

The  issue  must  be  born  alive, 
but  it  is  not  essential  that  the  child 
should  be  heard  to  cry  out,  as  that 
is  only  one  of  the  proofs  that  it  is 
born  alive,  since  motion,  stirring, 
and  the  like,  may  be  sufficient, 
especially  when  we  consider  that  a 
child  may  be  born  dumb  (Co.  Litt. 
29  a).  As  to  evidence  whether  a 
child  is  born  alive,  see  Jones  v. 
Ricketts,  10  W.  E.  (M.  E.)  576. 

There  is  an  exception  to  the 
general  rule  as  to  the  necessity  of 
the  birth  of  issue  in  order  to  confer 
an  estate  by  curtesy  in  the  case  of 
lands  of  gavelkind  tenure;  for  in 
that  case  a  husband  who  outlives 
his  wife,  whether  he  may  have  had 
issue  by  her  or  not,  wlU,  as  long  as 
he  remains  unmarried,  be  entitled 
for  life  to  a  moiety  of  the  estate. 
Co.  Litt.  30  ;  Dav.  50  ;  2  Sid.  153  ; 
Eob.  Gavelk.  b.  2,  c.  1. 
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Death  of  Wife  requisite. 

Although  for  some  purposes  the 
estate  of  tenant  by  the  curtesy  is 
inchoate  during  the  life  of  the  wife, 
it  is  not  complete  until  her  death, 
(Co.  Litt.  30  a) ;  hence  it  has  been 
held  that  he  has  not,  during  the 
life  of  his  wife,  such  an  estate  of 
freehold  in  an  estate  of  which  she 
is  seised  in  fee  as  would  merge  a 
term  in  the  estate  to  which  he  is 
entitled  in  his  own  right.  Jones  v. 
Bavies,  5  H.  &  N.  825  ;  7  H.  &  N. 
609;  31  L.J.  (Exch.)  116. 

Incidents  and  Liabilities  of  Tenancy 
hy  the  Curtesy. 

Tenant  by  the  curtesy  is  entitled 
to  emblements  (post,  p.  103),  liable 
for  waste  (post,  p.  107),  and  he 
must  keep  down  the  interest  of 
incumbrances  on  the  estate.  1  Atk. 
606  ;  post,  p.  97. 

Previous  to  8  &  9  Vict.  c.  112, 
(which  determined  after  the  31st 
of  December,  1845,  satisfied  terms 
attendant  upon  the  inheritance,) 
tenant  by  the  curtesy  was  entitled 
to  be  relieved  from  a  satisfied  term 
of  years  set  up  by  the  heir  at  law 
as  a  bar  to  his  title.  Snell  v.  Clay, 
2  Vern.  324. 

The  estate  of  the  husband,  as 
tenant  by  the  curtesy,  is  only  a 
continuation  of  that  of  his  wife ; 
hence  if  there  are  coparceners  of  an 
advowson,  and  they  cannot  agree 
to  present,  the  law  wiU  give  the 
presentment  to  the  eldest ;  and  on 
her  death  her  husband,  who  is  ten- 
ant by  the  curtesy,  wUl  have  this 
privilege  also.     Co.  Litt.  166  b. 

How  Curtesy  may  he  defeated  and 
harred. 
The  right  of  the  husband  to  cxu-- 
tesy  AviU  be  defeated  by  the  birth 


and  entry  of  a  posthumous  brother 
of  his  wife ;  but  his  right  to  curtesy 
wiU  be  revived  upon  his  re-entry 
during  the  marriage,  after  the  death 
of  the  brother  without  issue.  2  Bro. 
Tenant  per  le  Curtesy,  fol.  249  b, 
pi.  13. 

The  husband's  right  to  curtesy, 
where  the  wife's  estate  is  defeasible 
by  condition,  may  also  be  defeated 
by  the  entry  of  the  donor  for  con- 
dition broken  (1  Bright,  Husb.  & 
"Wife,  152),  or  by  the  recovery  of 
the  wife's  estate  in  an  action  against 
the  husband  and  wife  (lb.),  iinless 
the  recovery  were  reversed.  Perk. 
6.  475. 

A  fine  or  recovery,  in  which  the 
husband  and  wife  joined,  unless  the 
fine  were  reversed,  as,  for  instance, 
in  consequence  of  the  wife  being 
under  the  age  of  twenty-one  ( Char- 
noclce  V.  Worsley,  Cro.  EUz.  129  ; 
Fitz.  N.  B.  21  d),  would  defeat  the 
husband's  title  to  curtesy. 

The  husband  might  also  have 
defeated  his  right  to  curtesy,  by  a 
conveyance  of  his  wife's  estate  by 
a  conveyance  having  a  tortious 
operation,  as  a  feoffment,  fine  or 
recovery  (Bright,  Husb.  &  Wife, 
154;  Co.  Litt.  30b;  2  Bro.  Tenant 
per  le  Curtesy,  6,  7  ;  Yin.  Abr.  162, 
pi.  2 ;  Hob.  338) ;  but  now  fines 
and  recoveries  are  abolished  (3  &  4 
WiU.  4,  c.  74),  and  a  feofiment  has 
no  longer  a  tortious  effect.  7  &  8 
Vict.  c.  76,  and  8  &  9  Vict.  c.  106. 
The  wife,  by  eloping  with  an 
adulterer,  forfeits,  as  we  shall  here- 
after see  (post,  p.  80),  her  right  to 
dower,  but  the  husband's  estate 
by  curtesy  wiU  not  be  forfeited  by 
his  committing  that  offence.  The 
reason  of  the  difference  is,  that 
the  statute  of  Westminster,  cap.  2, 
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34  (13  Edw.  1,  c.  34),  by  express 
•words,  under  these  circumstances, 
creates  a  forfeiture  of  dower;  but 
there  is  no  act  inflicting  in  the 
other  case  the  forfeiture  of  a  ten- 
ancy by  the  curtesy.  Sidney  v. 
Sidney,  3  P.  Wms.  269,  276. 

The  husband's  attainder  of  trea- 
son or  other  capital  felony  would 
have  disabled  him  from  claiming 
curtesy  (1  Bright,  Husb.  &  "Wife, 
156;  Co.  Litt.  391).  As  to  the  effect 
of  a  pardon  from  the  crown,  see 
Bright,  Husb.  &  Wife,  156,  157. 
See,  however,  now  33  &  34  Vict.  c. 
23  (4th  July,  1870),  by  which  for- 
feitures for  felony  and  treason  have 
been  abolished. 

The  question  has  been  raised, 
whether  a  wife  can  defeat  her  hus- 
band's title  to  curtesy  out  of  an 
estate,  by  her  election  to  take  other 
property  conferred  upon  her  by  a 
will,  in  which  her  own  estate  has 
been  devised  away  from  her  by  the 
testator.  It  appears,  in  the  case  of 
Cavan  v.  Pulteney,  2  Ves.  jun.  560, 
to  have  been  assumed  by  Lord 
Loughborough  that  she  could  do 
so,  but  as  she  elected  in  that  case 
to  retain  her  own  estate  to  which 
she  was  entitled  in  tail,  the  question 
was  not  actually  decided  (see  S.  C, 
3  Ves.  jun.  384 ;  and  Long  v.  Long, 

5  Ves.  447).  It  seems  difficult,  how- 
ever, to  see  upon  what  principle  the 
wife  has  any  power  to  elect,  so  as 
to  bind  her  husband's  legal  right  to 
curtesy,  or  how  a  Court  of  Equity 
can  compel  him  to  convey  his  legal 
right.  See  Brodie  v.  Barry,  2  V.  & 
B.  127  ;  Halford  v.  Dillon,  2  Brod. 

6  Bing.  12 ;  1  Eop.  Husb.  &  Wife, 
30,  note  by  Jacob ;  Wall  v.  Wall, 
15  Sim.  513;  2  L.  C.  Eq.  406,  5th  ed. 


A  husband  tenant  by  the  curtesy 
of  an  estate  tail,  which  his  wife 
elects  to  take  in  opposition  to  a 
will  under  which  he  also  accepts 
benefits,  wiU  not  be  put  to  his  elec- 
tion. Lady  Cavan  v.  Pulteney,  2 
Ves.  jun.  544  ;  3  Ves.  384;  see  also 
Brodie  v.  Barry,  2  V.  &  B.  127. 

The  husband  would  formerly  have 
been  barred  of  curtesy  if  Ms  wife 
were  attainted  of  treason  before  the 
birth  of  issue,  but  not  where  inherit- 
able issue  had  been  previously  born. 
Hale'sPl.Cr.359,Curtesy,fol.249b, 
pi.  3;  Bright,  Husb.  &  Wife,  159. 
If  the  wife  were  attainted  of 
felony,  the  husband,  nevertheless, 
would  always  have  been  tenant  by 
curtesy  in  respect  of  the  issue  which 
he  had  before  the  felony,  and  which 
by  possibility  might  have  inherited 
(Co.  Litt.  40  a) ;  but  formerly,  if  the 
wife  had  been  attainted  of  felony 
before  the  birth  of  issue,  the  hus- 
band, althoTigh  afterwards  there 
were  issue,  would  not  have  been 
tenant  by  the  curtesy.     lb. 

By  54  Geo.  3,  o.  145,  no  attainder 
for  felony,  except  for  the  crimes  of 
high  treason,  petit  treason  (since 
abolished,  9  Geo.  4,  c.  31,  s.  2),  or 
murder,  or  of  abetting,  procuring  or 
committing  the  same,  should  extend 
to  the  disentitling  of  any  heir,  nor 
to  the  prejudice  of  the  rights  of 
any  person,  other  than  the  offender 
during  his  natural  life  only.  See 
also,  3  &  4  WiU.  4,  c.  106,  s.  10. 

And  it  seems  that  a  pardon  would 
not  entitle  a  husband,  whose  wife 
was  attainted  of  felony  before  the 
birth  of  issue,  to  claim  curtesy  (1 
Bright,  Husb.  &  Wife,  160;  and 
see  1  Leon.  3,  pi.  7 ;  Gate  v.  Wise- 
man, Dyer,  140  b),  except  as  to 
r2 
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lands  acquired  by  tlie  wife  after 
pardon  (Co.  Litt.  392;  Perk.  s.  387) ; 
but  be  would  be  entitled  to  curtesy 
if  bar  attainder  were  reversed,  or 
she  died  before  judgment.  4  Bl. 
Comm.  392;  Co.  Litt.  390  b;  1 
Brigbt,  Husb.  &  Wif  e,  161. 

However,  since  tbe  passing  of  33 
&  34  Vict.  c.  23  (4th  July,  1870), 
forfeitures  for  treason  and  felony 
have  been  abolished. 

V.  Doiver. 

Tenancy  in  dower  at  common  law 
may  now  be  generally  defined  as 
being  the  estate  that  a  widow  (if 
not  barred  of  such  estate)  is  entitled 
to  have  assigned  to  her  for  her  life 
in  one-third  of  the  hereditaments, 
which  her  husband  is  seised  of  in 
fee  simple  or  fee  tail,  and  which 
her  issue,  if  any,  might  by  possi- 
bility inherit. 

Dower  is  given  to  a  woman  for 
the  sustenance  of  herself  and  the 
nurture  and  education  of  her  chil- 
dren.    Co.  Litt.  30  b. 

The  law  relating  to  dower  has 
been  very  materially  altered  by  the 
Dower  Act  (3  &  4  WiU.  4,  c.  105), 
as  to  women  not  married  on  or  be- 
fore the  1st  day  of  January,  1834  ; 
it  will  therefore  be  necessary  to 
state  the  law,  both  previous  to  and 
after  the  passing  of  that  act. 

It  may  be  here  mentioned,  that 
dower  ad  ostium  eoclesice,  and  dower 
ex  assensu  patris,  which  are  fully 
described  Co.  Litt.  34  a — 37  b,  are 
now  abolished,  3  &  4  Will.  4,  c.  105, 
s.  13  ;  Dower  de  la  pluis  heale  (Co. 
Litt.  38  a— 39  b),  being  merely  a 
consequence  of  tenure  by  knights' 
service,  was  virtually  abolished  by 
the  statute  12  Car.  2,  c.  24,  which 
converts  such  tenures  into  socage. 


Before  examining  the  requisites 
to  dower  we  must  see  out  of  what 
kind  of  property  a  woman  wiU  be 
entitled  to  dower. 

Out  of  what  Property  and  Estate  a 
Woman  is  entitled  to  Doiver. 

A  widow  will  be  entitled  to 
dower,  not  only  out  of  corporeal 
hereditaments  of  the  husband,  such 
as  lands  and  houses,  but  also  out  of 
shares  in  public  companies,  being 
real  estate  {Buckeridge  v.  Ingram, 
2  Ves.  jun.  651  ;  Dryhutter  v.  Bar- 
tholomew, 2  P.  Wms.  127) ;  open 
mines  {Holy  v.  Hohy,  1  Vern.  218  ; 
Stoughton  v.  Leigh,  1  Taunt.  402), 
the  proceeds  of  timber  felled  by  the 
heir  {Bishop  v.  Bishop,  10  L.  J., 
Ch.  (N.  S.)  302;  5  Jur.  931;  DicMn 
V.  Hamer,  1  Drew.  &  Sm.  284),  a 
mansion-house,  though  in  its  nature 
indivisible  {Gerrard^.  Gerrard,  Ld. 
Eaym.  72 ;  5  Mod.  64) ;  and  also 
out  of  incorporeal  hereditaments, 
such  as  the  profits  of  stallage,  of  a 
fair,  of  the  office  of  Marshalsea,  of 
keeping  a  park,  of  a  piscary  (Co. 
Litt.  32  a ;  so  likewise  out  of  rents 
(lb.;  Perk.  s.  347),  advowsons  ap- 
pendant or  in  gross  (Co.  Litt.  32  a; 
Howard  v.  Cavendish,  Cro.  Jac. 
621),  or  commons  (Co.  Litt.  32  a), 
unless  they  be  without  stint.  Co. 
Litt.  30  b,  30  a;  Perk.  s.  341. 

A  widow,  however,  will  not  be 
dowable  out  of  real  estate  purchased 
in  the  name  of  her  husband,  with 
partnership  property,  for  the  pur- 
poses of  partnership  in  trade,  inas- 
much as  it  is  considered  in  equity, 
to  all  intents  and  purposes,  as  per- 
sonal estate,  and,  therefore,  not 
liable  to  dower  {Phillips  v.  Phillips, 
1  My.  &  K.  649 ;  aS".  C.  more  fully 
stated,  Bisset  on  Partnership,  p.  50, 
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■witli  some  very  able  observations, 
elucidating  the  law  on  this  subject. 
And  see  1  L.  Oas.  Eq.  214,  5tli  ed.). 
Nor  is  a  -widow  entitled  to  dower 
out  of  a  mere  annuity  not  issuing 
out  of  land  or  tenements,  altbougb 
it  be  made  payable  to  a  man  and 
bis  heirs,  as  out  of  the  Post-office 
revenues  {Lady  Holdernesse  v.  Mar- 
quis of  Carmarthen,  1  Bro.  0.  0. 
377),  or  out  of  a  subsisting  rent  or 
duty.  Earl  of  Stafford  v.  Buckley, 
2  Ves.  170  ;  AuUn  v.  Baly,  4  Barn. 

6  Aid.  59. 

Tbe  quality  of  the  property  may 
be  so  affected  by  the  election  of  third 
parties  as  to  deprive  the  widow  of 
dower.  Thus,  if  even  previous  to 
the  Dower  Act  the  husband  had 
before  marriage  given  another  per- 
son the  option  of  purchasing  certain 
land,  if  the  option  were  exercised  the 
land  would  thereby  be  converted 
into  personalty,  of  which  the  widow 
could  not  claim  dower,  though  other- 
wise she  would  be  entitled  to  it. 

7  Ves.   436 ;    Toivnley  v.  Bedivell, 
14  Ves.  591. 

Again,  in  certain  cases  she  must 
exercise  her  own  option  of  what  she 
wUl  be  endowed :  if,  for  instance, 
her  husband  has  made  an  exchange 
of  lands,  she  will  not  be  dowable 
both  of  the  land  given  and  the  land 
taken  by  her  husband  in  exchange  ; 
she  must  elect  to  be  dowable  of  one 
of  them.  Co.  Litt.  31  b ;  Perk. 
B.  319. 

It  must  be  remembered  now  that 
the  dower  of  women  not  married  on 
or  before  January  1st,  1834,  will 
be  defeated  by  the  alienation  of  her 
husband.  3  &  4  Wm.  4,  c.  105, 
ss.  4,  14. 

The  estate  of  the  husband,   in 


order  to  give  his  wife  a  title  to 
dower,  must  bo  the  entire  inherit- 
ance, either  in  fee  or  in  tail.  Hence, 
a  woman  cannot  be  dowable  of  a  re- 
version in  fee  where  a  previous  life 
interest  is  in  existence  (Co.  Litt. 
32b;  1  EoU.  Abr.  677;  Duncomb 
V.  Duncomh,  3  Lev.  437 ;  Darcy  v. 
Blale,  2  S.  &  L.  387),  nor  where  an 
estate  for  life  or  in  tail  intervenes 
between  the  life  interest  and  in- 
heritance of  the  husband  (Perk. 
s.  335 ;  1  EoU.  Abr.  677,  pi.  15  ; 
Doe  d.  Jones  v.  Jones,  1  B.  &  0. 
244) ;  unless  those  estates  terminate 
during  the  coverture,  either  by  the 
death  of  the  tenant  for  life  or  the 
death  of  the  tenant  in  tail  without 
issue,  in  which  case,  as  the  hus- 
band would  have  the  whole  of  the 
inheritance,  dower  would  attach. 
Perk.  s.  337. 

If,  however,  the  intervening 
estate  be  vested  in  the  wife  during 
coverture,  and  she  disclaim  it  {But- 
ler V.  Baher,  3  Co.  Eep.  27 ;  Totvn- 
son  V.  Tickell,  3  Barn.  &  Aid.  31),  or 
if  the  interposed  interest  be  merely 
a  chattel,  as  a  term  of  years  {Bates 
V.  Bates,  Ld.  Eaym.  327),  or  a 
devise  to  executors  for  payment  of 
debts  previous  to  the  inheritance 
to  the  husband  (Co.  Litt.  42  a),  the 
widow  would  be  entitled  to  dower, 
although  in  the  latter  cases  she 
could  not  claim  the  enjoyment  of  it 
until  the  expiration  of  the  term  or 
until  the  debts  of  the  devisor  were 
paid  off.  Hitchens  v.  Hitchens,  2 
Vern.  403  ;  Perk.  s.  835. 

It  seems  that  if  the  inheritance  of 
the  husband  were  dependent  upon 
a  contingent  estate  taU,  if  that  did 
not  vest,  or  if  previous  to  8  &  9 
Vict.  c.  106,  the  inheritance  had 
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descended  upon  tlie  husband  tenant 
for  life,  and  merged  therewith  so  as 
to  destroy  a  previous  contingent  re- 
mainder dependent  upon  the  estate 
for  life  {Hooker  v.  Hooker,  Cas.  t. 
Hardw.  13;  Crump  v.  Wooley,  7 
Taunt.  362;  2  Barn.  K.  B.  200, 
232,  379),  the  widow  would  he  en- 
titled to  dower.  <  Now,  however, 
since  8  &  9  Vict.  c.  106,  the  con- 
tingent remainders  would  not  be 
destroyed.  And  see  40  &  41  Vict. 
c.  33. 

If  the  husband  have  a  general 
power  of  appointment  previous  to 
his  estate  of  inheritance,  his  widow 
will  be  entitled  to  dower  if  the 
power  be  not  exercised  {Cunning- 
ham V.  Moody,  1  Ves.  174;  Smith 
v.  Camelford,  2  Ves.  jun.  698 ;  Doe 
V.  Martin,  4  T.  E.  39;  Doe  v. 
Weller,  7  T.  E.  478 ;  Maundrell  v. 
Mawidrell,  10  Ves.  263,  265);  but 
if  he  divest  himself  of  his  inherit- 
ance by  the  exercise  of  the  power, 
even  under  the  old  law,  his  widow's 
claim  to  dower  will  be  defeated. 
Maundrell  v.  Maundrell,  10  Ves. 
265;  Ray  v.  Fung,  5  Madd.  310; 
5  Barn.  &  Aid.  561. 

In  general  a  widow  will  be  en- 
titled to  dower  of  a  defeasible  estate 
of  her  husband  so  long  as  it  exists ; 
thus,  under  the  old  law,  and  when 
feoffments  had  a  tortious  operation, 
where  a  husband  tenant  for  life 
made  a  feoffment  in  fee  his  widow 
would,  as  against  the  feoffee,  bo 
entitled  to  dower,  because  he  having 
taken  an  estate  in  fee  could  not 
allege  that  the  husband  had  only  a 
limited  interest,  although  her-  right 
would  cease  upon  the  entry  of  the 
person  entitled  in  remainder  or  re- 
version after  the  determination  of 


the  life  interest.  Taylor's  Case, 
cited  1  Sir  Wm.  Jones,  317. 

So  under  the  old  law,  where  a 
tenant  in  tail  conveyed  his  estate 
by  fine  to  a  purchaser  in  fee,  as  the 
fine  would  bar  the  issue  of  the 
tenant  in  tail,  but  not  those  in  re- 
mainder, the  widow  of  the  pur- 
chaser would  be  entitled  to  dower 
as  long  as  there  were  issue  of  the 
tenant  in  tail;  on  failure  of  issue 
the  remainderman  might  enter 
upon  the  estate  and  hold  it  free 
from  her  claim  of  dower.  Seymor''s 
Case,  10  Eep.  95  b,  96;  Doe  d. 
Neville  V.  Rivers,  7  T.  E.  278. 

The  widow  wUl  be  entitled  to 
dower,  although  the  estate  of  her 
husband  determines  by  escheat  for 
want  of  heirs  (Jenk.  5).  Where, 
however,  the  estate  of  the  husband 
is  defeated  by  a  paramount  title,  as 
if  he  had  been  a  disseisor,  and  the 
disseisee  had  entered  upon  him,  the 
widow  of  the  disseisor  will  be  unable 
to  claim  dower.     Litt.  s.  393. 

"We  have  before  seen  that  the 
widow  of  a  tenant  in  tail  will  be 
entitled  to  dower,  although  the 
estate  tail  end  on  account  of  there 
being  no  issue ;  the  reason  is,  that 
the  estate  of  dower  "is  not  derived 
merely  out  of  the  estate  of  the  hus- 
band, but  is  created  by  the  law,  and 
by  privilege  and  benefit  of  the  law 
is  annexed  to  the  gift  to  him." 
Paine' s  Case,  8  Co.  Eep.  36  a. 

Hence,  if  an  estate  be  given  to  a 
man  in  fee,  with  an  executory  limi- 
tation over  if  he  should  have  no 
issue,  his  wife  wUl  be  entitled  to 
dower,  notwithstanding  he  may 
have  died  without  issue.  See 
Moody  V.  King,  2  Bing.  447,  where 
Best,   0.  J.,  in  giving  judgment, 
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observed  that  it  had  been  said  at 
the  bar,  that  if  the  wido-w  in  such 
a  case  was  held  entitled  to  dower 
you  must  take  it  out  of  the  estate  of 
the  person  who  had  the  executory 
devise,  to  whom  she  was  a  perfect 
stranger;  that,  however,  was  not 
so,  as  dower  was  part  of  the  estate 
of  the  husband,  as  it  was  part  of 
tenant  in  tail's  estate,  who  died 
without  issue,  and  not  that  of  the 
remainderman.  See  also  Buckworth 
V.  ThirMl,  3  B.  &  P.  652,  n.  (o) ; 
Smiths.  Spencer,  2  Jur.  (N.  S.)  778. 

Under  the  old  law  the  estate  of 
which  the  husband  was  seised  must 
have  been  legal,  in  order  to  entitle 
the  wife  to  dower ;  she  was  not 
therefore  dowable  of  an  equity  of 
redemption  of  an  estate  mortgaged 
in  fee  {Dixon  v.  Saville,  1  Bro.  0. 
C.  326),  nor  of  a  trust  estate  {Darcy 
v.  Blake,  2  S.  &  L.  387  ;  Kernaghan 
V.  M'Nally,  11  Ir.  Ch.  Eep.  52;  12 
Ir.  Oh.  Eep.  89),  where  either  the 
mortgage  had  been  made  or  the 
trust  created  before  the  marriage, 
except  perhaps  in  cases  where  the 
legal  estate  had  been  fraudulently 
conveyed  away  for  the  purpose  of 
defeating  dower.  GUb.  Lex  Prset. 
267  ;  see  however  Sivannock  v.  Lyf- 
ford,  Co.  Litt.  208  a,  n.  1. 

Upon  a  merger,  however,  of  the 
legal  and  equitable  estates  of  in- 
heritance during  the  coverture,  the 
wife  wUl  even  under  the  old  law 
be  dowable  {Selhy  v.  Alston,  3  Tes. 
339) ;  but  the  union  of  the  legal  and 
equitable  estates  must  be  complete 
{Knight  v.  Frampton,  4  Beav.  10), 
and  commensurate  {Lyster  v.  Ma- 
hony,  1  Dru.  &  Wan-.  236).  See 
however  Lloyd  v.  Lloyd,  4  Dru.  & 
Warr.   354,   370,  where  Lord  St. 


Leonards  (then  Lord  Chancellor  of 
Ireland)  held,  that  where  there  was 
vested  in  the  husband  during  cover- 
ture a  bare  legal  fee  simple  upon 
which  dower  would  attach  at  law, 
and  an  equitable  estate  taU.,  inas- 
much as  the  whole  legal  fee  simple 
would  be  exhausted  to  the  extent  of 
the  equitable  estate  tail,  and  as  the 
estate  tail  if  legal  would  be  liable 
to  dower,  in  such  case  the  widow 
would  be  entitled  to  dower,  as  a 
Court  of  Equity  would  not  prevent 
her  from  enforcing  her  right  at 
law.  See  also  S.  C.  2  Conn.  & 
Laws.  592. 

"Where  the  husband  had  a  bare 
legal  estate,  either  as  mortgagee  in 
fee,  after  the  estate  had  become 
absolute  at  law  (Park,  Dow.  100), 
or  as  trustee  {Noel  v.  Jevon,  Preem. 
Ch.  Eep.  43  ;  Nash  v.  Preston,  Cro. 
Car.  191 ;  1  EoU.  Abr.  679,  pi.  50), 
as,  for  instance,  where  he  had  con- 
tracted to  sell  the  estate  before  co- 
verture, in  which  case  he  was  a  trus- 
tee for  the  purchaser  {Lloyd  v. 
Lloyd,  2  Conn.  &  Laws.  692 ;  4 
Dru.  &  "Warr.  355);  the  widow, 
although  she  might  be  entitled  at 
law  to  dower,  would  have  been 
restrained  from  proceeding  there  by 
a  Court  of  Equity  {Noel  v.  Jevon, 
Freem.  43 ;  Lloyds.  Lloyd,  2  C.  & L. 
599;  4  Dru.  &Warr.  370),  unless  it 
appeared  that  the  trust  was  a  mere 
fraudulent  contrivance  to  defeat  the 
creditors  of  thehusband,  who  was  the 
real  owner  of  the  estate  {Bateman 
V.  Bateman,  2  Vern.  436,  Eaithby's 
Ed.),  and  if  the  husband  even  after 
marriage  entered  into  a  valid  con- 
tract to  sell  his  equitable  estate,  the 
wife  would  not  be  entitled  to  dower, 
merely    because    subsequently    the 
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legal  estate  vested  in  the  husband. 
4  Dru.  &  Warr.  370. 

Although  at  the  time  a  widow  of 
a  mortgagee  in  fee  makes  her  claim 
to  dower,  in  consequence  of  the 
lapse  of  time  and  other  circum- 
stances there  may  be  no  person  en- 
titled to  redeem,  yet  if  that  state  of 
things  did  not  exist  at  the  time  of 
the  husband's  death  his  widow  wUl 
not  be  entitled  to  dower.  Flack  v. 
Longmate,  8  Beav.  420. 

We  have  before  seen  that  a  hus- 
band is  entitled  to  curtesy  of  his 
wife's  equitable  estates ;  in  order, 
therefore,  to  put  an  end  to  an 
anomaly,  operating  very  unfairly 
towards  women,  it  was  enacted  by 
3  &  4  Wm.  4,  c.  105,  "that  when 
a  husband  shall  die  beneficially  en- 
titled to  any  land  for  an  interest 
which  shall  not  entitle  his  widow  to 
dower  out  of  the  same  at  law,  and 
such  interest,  whether  wholly  equit- 
able, or  partly  legal  and  partly 
equitable,  shall  be  an  estate  of  in- 
heritance in  possession,  or  equal  to 
an  estate  of  inheritance  in  posses- 
sion (other  than  an  estate  in  joint 
tenancy),  then  his  widow  shall  be 
entitled  in  equity  to  dower  out  of 
the  same  lands."     Sect.  2. 

It  has  been  held  that  as  the 
Dower  Act  does  not  apply  to  copy- 
holds, a  v(T.dow  is  not  entitled  to 
freebench  of  an  equitable  estate  in 
lands  of  that  tenure  [Smithy.  Adams, 
18  Beav.  499  ;  5  De  G.,  Mac.  &  G. 
712 ;  Powdrell  v.  Jones,  2  8m.  & 
Giff.  407) ;  but  it  has  been  decided 
that  the  act  aj)plies  to  gavelkind 
lands,  and  consequently  that  a 
widow  is  entitled  to  dower  of  an 
equitable  estate  therein.  Farley  v. 
Bonliam,  2  J.  &  H.  177. 


Under  the  old  law,  where  there 
was  a  legal  term  for  years,  created 
before  the  right  to  dower  attached, 
the  widow  could,  at  law,  only  ob- 
tain judgment  with  a  cesset  executio 
during  the  term  {Maundrell  v. 
Maundrell,  7  Ves.  567;  10  Yes. 
246).  In  the  case,  however,  of  a 
satisfied  term,  a  Court  of  Equity 
would  prevent  either  the  heir  or 
devisee  of  the  husband,  or  any 
other  volunteer,  from  setting  it  up 
at  law  (lb.) ;  but  not  a  purchaser 
for  valuable  consideration,  even  with 
notice,  of  the  right  to  dower  [Mole 
V.  Smith,  1  J.  &  W.  665)  ;  and  upon 
a  sale  would  even  compel  him  to 
accept  the  title  and  to  take  an 
assignment  of  the  term,  as  a  suffi- 
cient protection  against  dower  (lb.). 
In  a  recent  case,  a  husband,  mar- 
ried before  the  passing  of  the  Dower 
Act,  was  seised  in  fee  of  real  estate, 
subject  to  a  term  of  five  hundred 
years,  vested  in  trustees  upon  trust 
to  secure  life  annuities,  a  gross  simi 
of  1,000/.,  and  to  pay  Mm  half  the 
surplus  rents.  It  was  held  by  Sir 
John  Eomilly,  M.  E.,  that  the 
widow  was  entitled  to  have  her 
dower  assigned  at  once  by  metes 
and  bounds.  "I  think,"  said  his 
Honor,  "her  right  to  have  dower 
assigned  is  incident  to  the  fact  that 
she  has  a  present  right  to  dower, 
though  it  is  true  it  cannot  be  enjoyed 
during  the  term."  Sheaf  v.  Cave, 
24  Beav.  259.  It  must  be  remem- 
bered that,  after  the  31st  December, 
1845,  satisfied  terms,  upon  becom- 
ing attendant  on  the  inheritance, 
absolutely  determine.  8  &  9  Vict, 
c.  112. 

We  must  now  consider  what  are 
the  requisites  to  dower. 


Digitized  by  Microsoft® 


Lewis  Bowles's  Case. 


73 


Legal  Marriage  requisite. 

Pirst.  There  must  be  a  legal  mar- 
riage in  order  to  entitle  the  wife  to 
dower  (Mod.  226;  Perk.  s.  304); 
but  if  it  be  only  voidable,  until  it 
have  been  legally  dissolved,  her 
right  wiU  stiU.  remain.  Hennington 
V.  Cole,  'Noj's  Eep.  29  ;  and  see  Co. 
Litt.  33  a. 

Formerly  an  alien  woman,  except 
in  the  case  of  the  Queen  Consort, 
was  not  dowable ;  but  by  a  special 
act  of  parliament  not  printed,  Eot. 
Pari.  8  Hen.  5,  n.  15,  all  women 
aliens,  who  from  thenceforth  should 
be  married  to  Englishmen  by  licence 
of  the  King,  are  enabled  to  demand 
their  dower  after  the  death  of  their 
husbands,  to  whom  they  should  in 
time  to  come  be  married,  in  the  same 
manner  as  Englishwomen.  See  Co. 
Litt.  31  b,  and  Note  187,  lb. 

However,  all  alien  women  mar- 
ried to  natural-born  subjects  became 
entitled  to  dower  under  7  &  8  Yict. 
c.  66,  which  enacts :  That  any  woman 
married  or  who  should  be  married 
to  a  natural-born  subject  or  person 
naturalized,  should  have  all  the 
rights  and  privileges  of  a  natural- 
born  subject  (Sect.  16).  This  act 
is  repealed  by  33  Vict.  c.  14,  by 
which  aliens  can  take  and  hold 
property  like  natural-born  British 
subj  acts. 

Possibility  that  Issue  of  Wife  might 
inherit  requisite. 
Secondly.  Although  the  birth  of 
issue  is  not  requisite  in  order  to 
give  the  wife  a  title  to  dower,  it  is 
essential  that  the  hereditaments  of 
the  husband  be  such  as  that  the 
issue  of  the  wife,  if  any,  may  by 
possibility  inherit.     Thus  if  lands 


be  settled  upon  a  man  and  the  heirs 
of  his  body  by  a  woman  then  his 
wife,  and  he  die  during  her  lifetime, 
without  issue  by  her,  she  will  never- 
theless be  entitled  to  dower,  as  she 
might  have  had  issue  inheritable 
to  the  lands.  If,  however,  in  the 
case  put,  the  wife  died  first,  and 
the  husband  married  again,  the 
second  wife  would  not  be  entitled 
to  dower,  because  her  issue  could 
by  no  possibility  inherit  (Litt.  s.  53). 
The  advanced  age  of  the  wife,  or 
the  tender  age  of  the  husband,  at 
the  time  of  the  marriage,  will  be 
no  objection  to  the  wife's  claim  of 
dower,  as  the  law  will  not  presume 
an  impossibility  of  her  having  in- 
heritable issue.     Co.  Litt.  40  a. 

Seisin  of  Hushand  under  the  old 
Law  requisite. 

Thirdly.  Another  requisite  to 
dower  under  the  law  before  the 
Dower  Act  (which  is  inapplicable 
to  women  married  on  or  before 
January  1,  1834)  is  seisin  of  the 
husband  before  his  death ;  but,  in 
this  respect  differing  from  tenancy 
by  the  curtesy,  actual  seisin  is  not 
indispensable.  If,  for  instance, 
lands  and  tenements  descended  to 
the  husband,  and  he  died  before 
entry,  although  he  had  only  a  seisin 
at  law,  nevertheless  the  wife  would 
be  entitled  to  dower:  "for,''  ob- 
served Coke,  "it  lieth  not  in  the 
power  of  the  wife  to  bring  it  to  an 
actual  seisin,  as  the  husband  may 
do  of  his  wife's  land,  when  he  is  to 
be  tenant  by  the  curtesy,  which  is 
worthy  the  observation."  Co.  Litt. 
31a. 

Where,  however,  before  the  act, 
the  husband  had  no  seisin  at  law,  a 
mere  right  of  entry  (Perk.  ss.  368, 
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369),  or  riglit  of  action  (Perk.  ss. 
370,  376),  -would  not  give  his  wido-w 
a  right  to  dower. 

Under  the  Dower  Act,  "when  a 
husband  shall  have  been  entitled  to 
a  right  of  entry  or  action  in  any 
land,  and  his  widow  would  be  en- 
titled to  dower  out  of  the  same  if  he 
had  recovered  possession  thereof, 
she  shall  be  entitled  to  dower  out 
of  the  same,  although  her  husband 
shall  not  have  recovered  possession 
thereof ;  provided  that  such  dower 
be  sued  for  or  obtained  within  the 
period  during  which  such  right  of 
entry  or  action  might  be  enforced." 
3  &  4  WiU.  4,  c.  105,  s.  3. 

The  Dower  Act  does  not  apply  to 
freebench.  Therefore  where  a  pur- 
chaser of  a  copyhold  held  of  a 
manor,  the  custom  of  which  entitled 
widows  of  the  copyholders  to  free- 
bench  in  one  moiety  of  the  lands  of 
which  their  husbands  died  seised, 
took  a  surrender,  but  died  before 
admittance,  it  was  held  that  his 
widow  was  not  entitled  to  freebench 
at  law  or  in  equity.  See  Smith  v. 
Adams,  5  De  Gex,  Mac.  &  G.  712, 
reversing  the  decision  of  Sir  John 
EomiUy,  M.  K.,  reported  18  Beav. 
499. 

The  seisin  of  the  husband  must, 
previous  to  the  Dower  Act,  have 
been  sole;  and  indeed,  subsequently 
to  the  act,  the  wife  is  only  dowable 
of  lands  of  which  her  husband  was 
solely  entitled.  Thus  if  a  husband 
was  one  of  i^o  joint  tenants  in  fee, 
and  he  either  conveyed  away  his 
interest,  or  died  so  that  it  survived 
to  the  other,  his  widow  neither  be- 
fore nor  after  the  act  would  be  en- 
titled to  dower  (Co.  Litt.  30,  31b); 
of  course  if  the  husband  were  the 
survivor  his  wife  would  be  entitled 


to  dower  {Broughton  v.  Randall, 
Cro.  EHz.  503).  Where,  however, 
the  husband  is  one  of  two  or  more 
tenants  in  common,  his  wife  will  be 
entitled  to  dower,  inasmuch  as  each 
has  a  several  freehold  and  inherit- 
ance descendible  to  his  heir  (Co. 
Litt.  37  b) ;  and  after  a  partition  a 
widow  will  be  entitled  to  dower  of 
the  entirety  allotted  to  her  hus- 
band. Reynard  v.  Spence,  4  Beav. 
103. 

The  necessity  for  a  sole  seisin  of 
the  husband  during  the  old  law 
gave  rise  to  many  devices  amongst 
conveyancers,  in  order  to  prevent  the 
right  to  dower  attaching  upon  land 
purchased  by  a  man,  by  convejdng 
it  to  him  and  a  trustee  jointly  in 
various  manners,  in  order  to  pre- 
vent the  obstacles  to  alienation 
which  might  arise  from  the  wife 
being  unwilling  to  release  her  right 
to  dower,  and  also  the  expense 
which  was  necessarily  occasioned  by 
her  doing  so,  by  Joining  with  her 
husband  in  a  fine  or  recovery,  the 
only  mode  by  which  formerly  (be- 
fore 3  &  4  WiU.  4,  c.  74)  that  ob- 
ject could  be  effected.  See  Hayes's 
Introd.  259,  260. 

The  usual  limitations,  however, 
by  which  dower  was  prevented 
from  attaching  upon  hereditaments, 
was  by  their  conveyance  "  to  such 
uses  as  the  owner  should  appoint, 
and,  in  default  of  appointment,  to 
him  for  life ;  and,  on  the  determi- 
nation of  his  estate  in  his  lifetime, 
to  a  trustee  and  his  heirs  for  the 
life  of  the  owner,  in  trust  for  biTn  ; 
and,  on  the  determination  of  the 
estate  of  the  trustee,  to  the  owner 
and  his  heirs."  These  were  termed 
common  uses  to  bar  dower,  and  by 
their  means  the  owner  was  enabled 
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to  alien  mtliout  the  assistance  of 
his  trustee,  for  an  execution  of  the 
power  entirely  defeated  the  subse- 
quent uses,  lb.  261,262;  see  Col- 
lard  V.  Roe,  4  De  G.  &  Jones,  525. 
These  limitations  would  not  bar 
the  dower  of  a  widow  married  after 
the  Dower  Act  came  into  operation. 
See  3  &  4  Will.  4,  c.  105,  s.  2  ;  Fry 
T.  Noble,  20  Beav.  598  ;  7  De  Gex, 
Mac.  &  G.  687  ;  Clarke  v.  Franklin, 
4  K.  &  J.  266. 

Death  of  Husband  requisite. 

The  last  requisite  to  dower  is  the 
decease  of  the  husband  (Litt.  sect. 
36),  and  it  is  stated  in  the  old  law 
books,  that  the  wife  of  a  man  who 
is  banished  by  abjuration,  or  by 
act  of  parliament,  shall  recover  her 
dower,  as  this  is  a  civil  death 
(Park,  Dower,  249) ;  but  it  is  laid 
down  by  Coke,  that,  "if  the  hus- 
band entered  into  religion,  the  wife 
shaU.  not  be  endowed  until  he  be 
naturally  dead."     Co.  Litt.  33  b. 

It  seems  to  have  been  the  old  law 
that,  where  it  could  not  be  made 
to  appear  positively  that  the  hus- 
band was  dead,  as  where  he  was 
absent  beyond  seas,  and  no  intelli- 
gence of  him  could  be  obtained,  the 
wife  might  recover  dower  condi- 
tionally, viz.,  that  if  he  did  return 
from  beyond  seas,  she  should  ren- 
der back  her  dower  to  the  f eofEee  of 
her  husband,  without  suit,  and  re- 
ceive the  profits  in  the  meantime 
with  sufficient  sureties  on  her  part 
to  do  the  same,  or  otherwise  the 
tenant  to  keep  the  land.  Park, 
Dower,  247. 

How  Dower  barred. 

Before  the  Statute  of  Uses  (27 
Hen.  8,  c.   10),  a  man  could  not 


prevent  dower  from  attaching  to  a 
leffal  estate  of  which  he  was  seised  ; 
and  the  only  mode  by  which  he 
could  prevent  his  wife  from  claim- 
ing dower,  and  one  which  was  very 
general,  was  by  vesting  the  legal 
estate  in  feoffees,  who  (if  desired  so 
to  do)  conveyed  to  the  wife  an  es- 
tate in  lieu  of  dower,  in  other 
words,  a  jointure.  Vernon's  Case, 
4  Co.  Eep.  2. 

When  the  Statute  of  Uses  was 
passed,  by  which  the  seisin  was 
transferred  to  the  use,  it  was  thought 
necessary  to  prevent  widows  having 
dower  in  addition  to  their  jointures, 
and  also  to  enable  men  in  future  to 
make  valid  jointures,  so  as  to  prevent 
dower  attaching  upon  a  legal  estate. 
It  was,  therefore,  by  sects.  6, 7,  8  and 
9  of  the  Statute  of  Uses  in  effect 
enacted,  that  where  a  woman  had  a 
jointure,  she  should  not  be  entitled 
to  her  dower  also  ;  but  if  she  were 
evicted  of  her  jointure,  her  dower 
should  revive  ;  and  that  if  the  join- 
ture should  be  made  after  marriage, 
she  should  have  her  election,  when 
the  coverture  had  ceased,  to  have 
either  her  dower  or  her  jointure, 
but  not  both. 

To  constitute  a  valid  legal  j  ointure 
within  the  statute,  six  things  are  re- 
quisite : — First,  that  the  jointure  by 
the  first  limitation  is  to  take  effect 
for  the  widow's  life  in  possession  of 
profit  presently  after  the  decease  of 
her  husband.  Secondly,  that  it  be 
for  the  term  of  her  own  life  or  a 
greater  estate.  Thirdly,  it  must  be 
made  to  herself  and  to  no  other  for 
her.  Pourthly,  it  must  be  made  in 
satisfaction  of  her  whole  dower,  and 
not  of  part  of  her  dower.  Pifthly, 
it    must    either    be    expressed  or 


Digitized  by  Microsoft® 


76 


Lewis  Bowles's  Case. 


averred  to  be  in  satisfaction  of  her 
dower.  And  sixtlily,  it  may  be 
made  either  before  or  after  marriage, 
but  if  it  be  made  after  marriage  she 
may  waive  it  (Co.  Litt.  36  b;  and 
see  Vernon's  Case,  4  Co.  Eep.  2 ; 
1  Chitt.  Stat.  1085,  and  cases  there 
cited) ;  and  a  proper  jointure  before 
marriage  would  be  binding  upon 
the  wife  although  an  infant  at  the 
time  of  the  marriage  {Drury  v. 
Drury,  2  Eden,  57;  3  Bro.  P.  C. 
492,  Toml.  ed. ;  4  Bro.  C.  C. 
506,  n.)  ;  and  if  a  jointure  be  com- 
petent, it  will  be  good  although  not 
in  proportion  to  the  value  of  dower. 
lb. ;  see  Wilm.  Op.  209  ;  Harvey  v. 
Ashley,  3  Atk.  612. 

Dower,  however,  may,  since  as 
weU.  as  before  the  Statute  of  Uses, 
be  barred  by  a  provision,  which 
would  be  enforced  in  equity,  and 
this  equitable  bar  does  not  proceed 
upon  any  analogy  to  the  legal  bar, 
but  rests  upon  the  foundation  of 
contract;  thus,  for  instance,  where 
an  agreement  has  been  made  be- 
tween husband  and  wife  before 
marriage,  by  which  another  pro- 
vision was  substituted  for  it,  such 
agreement  will  be  enforced  by  a 
Court  of  Equity,  even  where  the 
wife  was  a  minor,  if  the  provisions 
were  made  with  the  assent  of  her 
father  or  guardian,  whatever  may 
be  the  nature  of  the  property,  and 
even  though  the  provision  in  lieu  of 
dower  may  have  failed.  Bucking- 
hamshire V.  Drury,  2  Eden,  74 ; 
Corbet  v.  Corbet,  1  S.  &  S.  621  ; 
Simpson  Y.  Gutteridge,  1  Mod.  613; 
In  re  Dwyers,  Minors,  13  Ir.  Ch. 
Eep.  431 ;  Pennefather  v.  Penne- 
father,  6  Ir.  E.,  Eq.  171.  In 
the  well-considered  case  of  Dyke 


V.  Kendall,  2  De  G.,  M.  &  G.  209,  by 
a  settlement  made  on  the  marriage 
of  an  adult  female,  it  was  declared, 
that  in  consideration  of  the  intended 
marriage,  and  for  providing  a  com- 
petent jointure  and  provision  of 
maintenance  for  "  the  wife  and  the 
issue  of  the  marriage,"  the  father 
of  the  husband  had  paid  to  him. 
3,000^.,  and  that  the  husband  had 
given  a  bond  for  the  payment  of 
2,000Z.  six  months  after  the  mar- 
riage, to  be  settled  on  trusts  for 
the  benefit  of  himself,  his  vsdf e,  and 
the  issue  of  the  marriage.  During 
the  coverture  the  husband  bought 
certain  lands,  which  he  subse- 
quently sold  to  a  purchaser,  from 
whose  devisees  the  defendant  pur- 
chased with  notice  of  the  settle- 
ment. The  husband  died  without 
satisfying  the  bond.  On  a  biU 
filed  by  the  wife  for  dower  out  of 
the  lands  so  sold,  it  was  held  by 
Lord  St.  Leonards,  C.  (overruling 
Power  V.  Sheil,  1  Moll.  296),  that 
her  right  was  barred  by  the  settle- 
ment, and  that  she  had  no  lien  on, 
or  right  to  resort  to,  the  lands  for 
the  satisfaction  of  the  amount  due 
on  the  bond.  "If  the  present," 
said  his  Lordship,  "  were  a  jointure 
operating  as  a  bar  under  the 
Statute  of  Uses,  the  case  would 
have  been  governed  by  the  7th 
section  of  that  statute,  but  in  equity 
the  bar  rests  solely  on  contract,  and 
my  opinion  is,  that  in  this  court,  if 
a  woman,  being  of  age,  accepts  a 
particular  something  in  satisfaction 
of  dower,  she  must  take  it  with  all 
its  faults,  and  must  look  at  the 
contract  alone,  and  cannot,  in  case 
of  eviction,  come  against  any  one 
in  possession  of  the  lands,  on  which 
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otherwise  her  dower  might  have 
attached;  this  has  nothing  to  do 
with  the  performance  of  covenants 

and  the  like My  conclusion 

is,  that  the  plaintiS  has  accepted 
in  lieu  of  dower  payment  of  money 
at  least,  and  that  she  is  also  con- 
cluded by  the  acceptance  of  the 
bond,  and  although  the  bond  was 
not  satisfied,  that  she  has  no  right 
to  resort  to  the  lands  of  her  hus- 
band bought  after  and  sold  during 
the  marriage."  See  also  Williams 
V.  Chitty,  3  Ves.  545  ;  Rose  v. 
Reynolds,  1  Swanst.  446,  n ;  Lacy 
V.  Andersoti,  lb.  445,  n. ;  Vizard 
V.  Longden,  2  Eden,  66  ;  Birming- 
ham V.  Kirwan,  2  8.  &  L.  444,  452  ; 
Hamilton  v.  Jackson,  2  J.  &  L.  295. 
But  it  seems  that  where  the  woman 
was  a  minor,  any  provision  made  at 
the  time  of  her  marriage,  in  order 
to  bar  her  legal  right  to  dower, 
must  not  be  merely  a  precarious 
and  imcertain  provision  which  she 
may  never  enjoy.  Carruthers  v. 
Carruthers,  4  Bro.  C.  C.  499,  513  ; 
Smith  V.  Smith,  5  Ves.  188. 

Although  a  provision  in  lieu  of 
dower  will  not  at  law  bar  the  wife 
against  claiming  freebench  in  copy- 
holds, as  they  are  not  within  the 
Statute  of  Uses,  nevertheless  it  will 
operate  as  a  bar  in  equity.  Walker 
V.  Walker,  1  Ves.  64 ;  Jordan  v. 
Savage,  Bac.  Abr.  "  Dower,"  G-  5. 

It  seems  that  the  use  of  the  term 
"jointure,"  in  articles  before  mar- 
riage, will  be  sufficient  to  show  the 
intention  of  the  parties  to  the 
articles,  that  the  provision  termed 
a  jointure  should  be  in  bar  of 
dower.  Iti  re  Dwyers,  Minors,  13 
Ir.  Ch.  Eep.  431,  441. 


The  husband  could  always  bar 
the  wife's  right  to  freebench  by  a 
surrender,  as  she  was  never  entitled 
to  her  freebench  unless  her  hus- 
band died  seised  of  the  copyholds 
{Willis  V.  Willis,  34  Beav.  340, 
344) ;  it  could  also  be  barred  by  an 
intention  to  that  effect  expressed  in, 
or  properly  deducible  by  implica- 
tion from,  the  settlement.     lb. 

"Where,  however,  in  a  marriage 
settlement,  "  in  order  to  make  some 
provision  for"  the  intended  wife  in 
case  she  should  survive,  her  hus- 
band settled  some  of  the  husband's 
copyholds  after  his  death  on  her 
for  life,  it  was  held  by  Sir  John 
Eomilly,  M.E.,  that  she  was  not 
thereby  barred  of  her  freebench 
in  other  copyholds  of  which  the 
husband  died  intestate.  Willis  v. 
Willis,  34  Beav.  340. 

Where  the  husband  makes  a  pro- 
vision for  the  wife  subsequently  to 
marriage,  she  will  not  be  bound 
thereby,  although  it  be  expressly 
in  lieu  of  dower ;  but  a  Court  of 
Equity  will  not  allow  her  to  take 
both  provisions,  and  will  compel 
her  to  elect  between  them.  See 
Mr.  Swanston's  note  to  Dillon  v. 
Parker,  1  Swanst.  395. 

And  even  if  a  husband  may  not 
have  expressly  stated  that  a  certain 
provision  was  in  lieu  of  dower, 
nevertheless  if  it  were  inconsistent 
with  the  assignment  of  dower  by 
metes  and  bounds,  the  Chancery  Di- 
vision will  put  the  widow  to  her  elec- 
tion. See  1  L.  Cas.  Eq.  394,  5th  ed. 
See  also  the  recent  cases,  Parker  v. 
Sowerby,  4  De  Gex,  Mac.  &  Gord. 
321  (overruling  Warbutton  v.  War- 
button,  2  Sm.  &  Giff.  163);  Parker 
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V.  Sowerly,  1  Drew.  488 ;  Gibson 
V.  Gibson,  lb.  43 ;  Notiley  v.  Pal- 
mer, 2  lb.  93;  Pepper  V.  Dixon,  17 
Sim.  200. 

As  to  tbe  priority  of  a  legacy 
given  to  a  widow  for  relinquisb- 
ment  of  dower,  see  2  L.  C.  Eq.  286, 
5th  ed.,  and  cases  tbere  cited. 

With  regard  to  women  married 
since  the  1st  January,  1834,  ques- 
tions of  election  will  less  frequently 
arise,  as  dower  may  now  be  more 
readily  barred  by  the  husband 
under  the  Dower  Act.  See  sects. 
4,  5,  6,  7  and  8.  And  a  devise  of 
land  by  a  man  married  after  3  &  4 
Will.  4,  0.  105,  came  into  operation, 
will,  in  the  absence  of  a  contrary 
intention  declared  by  the  will,  de- 
prive her  of  dower.  See  sect.  9  of 
that  act,  which  enacts,  "  That  where 
a  husband  shaR  devise  any  land 
out  of  which  his  widow  would  be 
entitled  to  dower,  if  the  same  were 
not  so  devised,  or  any  estate  or 
interest  therein,  to  or  for  the  benefit 
of  his  widow,  such  widow  shall  not 
be  entitled  to  dower  out  of  or  in 
any  land  of  her  said  husband,  unless 
a  contrary  intention  shall  be  de- 
clared by  his  will." 

By  the  10th  section  it  is  enacted, 
"that  no  gift  or  bequest  made  by 
any  husband,  to  or  for  the  benefit 
of  his  widow,  of  or  out  of  his  per- 
sonal estate,  or  of  or  out  of  any  of 
his  land  not  liable  to  dower,  shall 
defeat  or  prejudice  her  right  to 
dower,  unless  a  contrary  intention 
shall  appear." 

As  to  jointures  made  in  execution 
of  a  power,  see  Sugd.  Pow. 

As  to  performance  of  a  covenant 
to   settle   a  jointure,    see   note   to 


Wilcocks  V.  Wiloocks,  and  Blandy 
V.  Widmore,  2  L.  Gas.  Eq.  392, 
5th  edit. 

The  right  of  the  widow  to  dower 
might,  as  we  have  before  observed, 
be  barred  by  several  forms  of  con- 
veyancing which  prevented  dower 
from  attaching;  but  those  generally 
adopted  were  the  uses  to  bar  dower, 
which  have  already  been  mentioned, 
ante,  p.  74. 

Formerly,  where  the  right  of 
dower  had  attached  to  lands,  the 
wife,  either  by  levying  a  fine  alone 
{Partington' s  Case,  10  Co.  Eep.  43), 
or  joining  with  her  husband  in  a 
fine  or  recovery,  might  have  passed 
her  interest  in  them  [Lampefs  Case, 
10  Co.  Eep.  49),  unless  she  joined 
for  a  limited  object  merely,  as  a 
mortgage  (lb. ;  Doe  v.  Coltman,  1 
Vern.  294 ;  Anon.,  2  Eq.  Ca.  Abr. 
385 ;  Jackson  v.  Parker,  Amb.  687), 
and  it  was  immaterial  whether  the 
declaration  of  uses  were  executed 
before  {BeckwitK s  Case,  2  Co.  Eep. 
57)  or  after  (Swanton  v.  Raven, 
3  Atk.  105;  Beckivith's  Case)  the 
levying  of  the  fine ;  provided  the 
declaration  was  according  to  the 
intent  with  which  the  fine  was 
levied.  And  now  a  woman  married 
on  or  before  the  1st  January,  1834, 
may,  by  deed  acknowledged  accord- 
ing to  the  provisions  of  the  Fines 
and  Eecoveries  Abolition  Act  (3  &  4 
WiU.  4,  c.  74,  ss.  68—82),  bar  her 
right  of  dower. 

With  regard  to  any  woman  mar- 
ried after  the  1st  January,  1834, 
her  right  to  dower  is  entirely  at  the 
mercy  of  her  husband,  since  by  the 
Dower  Act  (3  &  4  Will.  4,  e.  105) 
she  wiU  be  entitled  to  no  dower  out 
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of  estates  absolutely  disposed  of  ty 
Mm  in  his  lifetime  or  by  his  'will 
(s.  4),  and  priority  will  be  given  to 
partial  interests  created  by  any  dis- 
position or  -will  of  the  husband,  and 
all  debts,  incumbrances,  contracts 
and  engagements  to  which  his  land 
shall  be  subject  (s.  5);  and  the 
husband  may  bar  dower  by  a  de- 
claration in  a  deed  (which  need 
not  be  executed  by  him,  Fairley  v. 
Tuck,  3  Jur.,  N.  S.  1089,)  (s.  6),  or 
by  his  will  (s.  7),  in  the  latter  of 
which  instruments  he  may  render  it 
subject  to  any  conditions,  restric- 
tions or  directions  (s.  9) ;  but  no 
gift  or  bequest  of  persona],  estate, 
or  of  land  not  liable  to  dower,  will 
prejudice  her  right  to  dower,  miless 
a  contrary  intention  be  declared  by 
his  will.     Sect.  10. 

However,  a  covenant  or  agree- 
ment on  the  part  of  the  husband 
not  to  bar  dower  may  be  enforced 
in  equity.     Sect.  11. 

Upon  the  construction  of  'this  act 
it  has  been  decided  that  the  dower 
of  a  woman  married  after  3  &  4 
"Will.  4,  c.  105,  came  into  operation, 
out  of  an  estate  made  subject  to 
dower  by  that  act,  wiU.  not  be  ex- 
cluded by  a  declaration  against 
dower  contained  in  a  conveyance 
prior  to  that  act.  Fry  v.  Nolle, 
20  Beav.  598 ;  S.  C,  on  appeal,  7 
De  G.,  Mac.  &  G.  687 ;  Clarke  v. 
Franklin,  4  K.  &  J.  266. 

A  widow's  dower  or  freebench  is 
not,  by  Sir  John  EomiUy's  Act 
(3  &  4  Will.  4,  c.  104)  nor  by  the 
Dower  Act  (3  &  4  WiU.  4,  c.  105), 
rendered  liable  to  the  mere  debts 
of  her  husband.  See  Spyer  v. 
Hyatt,  20  Beav.  621,  where  Sir 
John  Eomilly,  M.  E.,  observes  that 


"What  is  claimed  by  or  comes  to 
the  widow  is  no  part  of  what  the 
intestate  is  seised  of  at  his  death. 
He  dies  seised  of  land  subject  to  the 
ividoiv^s  right  to  doiver,  and  it  is 
only  that  which  becomes  subject  to 
the  payment  of  his  debts." 

A  widow,  however,  has  no  right, 
as  against  the  heir  at  law  of  her 
deceased  husband,  to  be  indemni- 
fied against  a  mortgage  created  by 
him.  Therefore,  where  in  a  ease 
of  that  description,  the  mortgaged 
property  had  been  sold  by  order  of 
the  Court  in  a  suit  for  the  adminis- 
tration of  an  intestate's  estate,  it 
was  held  by  Sir  W.  Page  Wood, 
V.-C,  that  as  between  his  widow 
and  his  heir,  the  right  of  the  widow 
to  dower  was  limited  to  one-third  of 
the  income  of  the  clear  surplus  of 
the  proceeds  of  the  sale,  after  de- 
ducting what  was  due  upon  the 
mortgage.  Jones  v.  Jones,  4  K.  & 
J.  361. 

The  better  opinion  appears  to  be 
that  a  husband  may  deprive  his 
widow  of  dower  by  a  mere  general 
disposition  of  his  land  by  will, 
under  the  4th  section  of  the  Dower 
Act.  See  Lacey  v.  Hill,  19  L.  E., 
Eq.  346,  349,  overruling  the  dicta 
of  Lord  EomUly,  M.  E.,  in  Rowland 
V.  Cuthhertson,  8  L.  E.,  Eq.  469, 
where  his  lordship  was  under  the 
impression  that  the  disposition  of 
the  husband  by  his  will,  in  order 
to  defeat  the  dower  of  his  widow, 
"must  point  the  land  out  specifically 
or  designate  it  in  some  way." 

It  is  clear,  moreover,  that  to  bar 
the  widow's  right  to  dower,  under 
the  9th  section  of  the  act,  a  general 
disposition  of  his  land  by  will,  under 
which  she  takes  a  partial  interest. 
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will,  in  the  absence  of  a  contrary 
intention,  be  sufficient  {Itoiuland  v. 
Cuthhertson,  8  L.  E.,  Eq.  466  ; 
Lacey  v.  Hill,  19  L.  E.,  Eq.  346), 
and  a  general  devise  by  a  husband 
of  Ms  real  estate  upon  trust  to  sell, 
and  give  his  ■widow  a  part,  even  in 
tlie  shape  of  part  of  the  capital,  or 
of  any  income  of  the  proceeds  to  be 
invested,  is  a  gift  of  "an  estate  or 
interest"  in  the  land  for  the  benefit 
of  the  widow  within  the  meaning  of 
the  9th  section.  Lacey  v.  Hill,  19 
L.  E.,  Eq.  346,  350. 

Moreover,  independently  of  the 
Dower  Act,  a  husband  may  by  de- 
vise deprive  his  widow  of  freebench 
in  copyholds,  for  under  the  old  law, 
if  a  man  surrendered  his  copyhold 
estate  to  the  use  of  his  will,  and 
then  devised  it,  the  widow  did  not 
take  freebench,  the  effect  of  the 
surrender  being  to  destroy  her  title 
to  freebench.  Then  55  Geo.  3, 
c.  192,  was  passed,  which  enabled 
a  man  to  devise  copyholds  without 
surrender,  and  under  it  the  devise 
took  effect  as  if  the  testator  had 
surrendered,  and  therefore  the 
widow  did  not  take  freebench. 
And  now,  under  the  3rd  section  of 
the  WOls  Act  (1  Yict.  c.  26),  the 
same  effect  is  to  be  given  to  a  gift 
of  copyholds  by  will  under  the  new 
law,  as  under  the  law  as  it  stood 
before  the  "Wills  Act,  and  conse- 
quently the  widow  in  such  case  is  not 
entitled  to  freebench.  Lacey  v.  Hill, 
19  L.  E.,  Eq.  346,  350,  351. 

The  attainder  of  the  husband  for 
treason,  unless  he  died  before  judg- 
ment (Co.  Litt.  390  b,  391),  would 
have  barred  the  right  of  his  widow 
to  dower  (lb.  41  a ;  5  &  6  Edw.  6, 
c.  11,  s,  13;  39  &  40  Geo.  3,  c.  93), 


both  out  of  lands  of  which  he  was 
seised  at  the  time  of  the  attainder, 
and  out  of  those  which  (even  before 
the  Dower  Act)  he  had  previously 
aliened,  although  he  might  obtain 
a  pardon  {Maynye's  Case,  1  Leon.  3), 
unless  the  attainder  were  reversed 
by  Parliament  or  for  error  (Co.  Litt. 
392  ;  Menvil's  Case,  13  Co.  Eep.  19). 
Lands,  however,  acquired  after  par- 
don, would  be  subject  to  dower. 
Perk.  s.  387. 

Since  the  passing  of  33  &  34  Vict. 
c.  23  (4th  July,  1870),  forfeitures 
for  treason  and  felony  have  been 
abolished.  Even  previous  to  that 
act  the  attainder  and  conviction  and 
outlawry  of  the  husband,  for  mur- 
der or  felony,  would  not  cause  a 
forfeiture  of  his  widow's  dower. 
1  Edw.  6,  c.  12,  s.  17 ;  6  &  6  Edw. 
6,  c.  11,  s.  13;  Co.  Litt.  392  b. 

The  wife  formerly  would  forfeit 
her  right  to  dower,  if  she  were  at- 
tainted for  treason,  murder  or  felony 
(Perk.  s.  349),  unless  she  obtained 
a  pardon  during  her  husband's  life- 
time, in  which  case  her  right  would 
be  renewed.  Co.  Litt.  33  a,  n.  8  ; 
13  Co.  23. 

And  although  forfeiture  for  trea- 
son and  felony  is  abolished  by  33  & 
34  Vict.  c.  23,  it  seems  that  the 
interest  of  a  widow  as  dowress 
might  be  vested  in  administrators 
for  the  purposes  therein  mentioned 
untn  she  ceased  to  be  under  the 
operation  of  the  act — ^by  death, 
bankruptcy,  completion  of  term  of 
punishment,  or  pardon.   Sects.  7,  9. 

If  the  wife,  in  consequence  of  her 
misconduct,  is  divorced  from  her 
husband  d  vinculo  matrimonii,  and 
not  merely  d  mensd  et  thoro,  or  if 
she  elope  from  her  husband  and 
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stay  with  tlie  adulterer,  even  though 
she  return  to,  and  cohabit  with,  her 
husband  in  consequence  of  ecclesi- 
astical censure,  she  will  lose  her 
dower ;  but  she  will  become  entitled 
to  it  if  she  be  reconciled  to  him 
without  ecclesiastical  coercion  (13 
Edw.  1,  c.  34;  Co.  Litt.  32  a,  32  b; 
see  Menvil's  Case,  13  Co.  Eep.  23) ; 
and  the  forfeiture  will  take  place 
although  the  adultery  has  been 
committed  by  the  wife  after  a  sepa- 
ration by  mutual  consent  {Hether- 
ington  v.  Graham,  6  Bing.  135) ;  or 
even  after  her  departure  from  her 
husband's  house  in  consequence  of 
his  gross  misconduct  or  cruelty. 
WoodtvardY.  Bowse,  10  C.  B.  (N.S.) 
722  ;  Bostoch  v.  Smith,  34  Beav.  57. 

Although  formerly  there  was 
neither  at  law  nor  in  equity  any 
limitation  to  a  claim  for  arrears  of 
dower  ( Oliver  v.  Richardson,  9  Ves. 
222),  by  3  &  4  Will.  4,  c.  27,  such 
arrears  cannot  be  recovered  or  ob- 
tained for  a  longer  period  than  six 
years  next  before  the  commence- 
ment of  an  action  or  suit.    Sect.  41. 

And  an  action  at  law  for  an  as- 
signment of  dower,  and  a  suit  in 
equity  for  dower,  would,  under  the 
same  act,  be  barred  if  proceedings 
were  not  taken  within  twenty- one 
years  (sects.  2  and  3 ;  Marshall  v. 
Smith,  5  Giff.  37),  and  since  January 
1,  1879,  within  twelve  years  after 
the  right  accrued.  37  &  38  Vict.  c. 
57,  s.  1. 

Assignment  of  and  Remedies  to  re- 
cover Dower. 
Although  by  the  death  of  her 
husband  the  title  of  dower  is  con- 
summate, the  title  of  entry  does  not 
accrue  until  the  ministerial  act  of 

T.L.C. 


assigning  to  her  a  third  part  in  cer- 
tainty has  been  performed  by  some 
other  person.  She  has  no  seisin  in 
law,  nor  can  she  exercise  any  act 
of  ownership  before  assignment. 
Park,  Dower,  247,  283. 

As  it  is  not  certain  of  what  part 
of  the  lands  a  widow  wUl  be  en- 
dowed, she  cannot  enter  upon  them 
untU  they  are  assigned  to  her  by 
metes  and  bounds,  and  this  ought 
to  be  done  within  the  quarantine  or 
forty  days  that  the  law  allows  the 
widow  to  remain  in  her  husband's 
house  after  his  death  ;  and  as  dower 
is  of  common  right,  it  is  not  neces- 
sary that  the  assignment  should 
be  made  by  livery  of  seisin,  or  in 
writing  (Co.  Litt.  34  b,  35  a;  Booth 
T.  Lambert,  Sty.  276 ;  Roioe  v.  Rower, 
2  Bos.  &  Pull.  N.  0.  34) ;  and  it 
must  be  made  by  the  owner  of  the 
freehold  (Co.  Litt.  34  b),  even  though 
an  infant  (1  EoU.  Abr.  681,  T.  1), 
or  by  one  of  several  joint  tenants 
(Co.  Litt.  35  a;  Perk.  s.  397),  even 
a  disseisor  (Co.  Litt.  35  a ;  Perk, 
s.  394),  unless  he  has  obtained  the 
freehold  through  collusion  with  the 
widow.     lb. 

The  widow  cannot  assign  dower 
to  herseH,  but  if  she  have  posses- 
sion of  the  lands  of  which  she  is 
dowable  as  guardian  in  socage,  she 
wiU.  be  allowed  the  third  part  of 
the  profits  upon  her  account,  in 
allowance  of  her  dower  in  the  mean- 
time. Perk,  s.  45  ;  Co.  Litt.  38  b, 
39  a,  b  ;  Park.  Dower,  336. 

Writs  of  right  of  dower,  writs  of 
dower  unde  nihil  hahet,  and  plaints 
for  freebench  or  dower,  have  been 
abolished,  and  there  was  substi- 
tuted, for  the  old  mode  of  procedure 
for  dower,  an  action  commenced  by 
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writ  of  summons  issuing  out  of  the 
Court  of  Common  Pleas,  upon  -wliicli 
■was  indorsed  a  notice  that  the  plain- 
tiff intended  to  declare  in  dower, 
or  for  freebench,  as  the  case  might 
be.  23  &  24  Vict.  c.  126,  s.  26. 
And  the  procedure  now  is  under 
the  Judicature  Act,  1875  (38  &  39 
Vict.  c.  77). 

After  proceedings  at  law  dower 
was  assigned  by  metes  and  bounds 
by  the  sheriff.  2  Wms.  Saimd,  45  a ; 
1  Taunt.  412. 

An  assignment  of  dower  of  com- 
mon right  will  not  be  binding  upon 
the  widow  if  it  be  not  absolute ;  if, 
for  instance,  there  be  an  exception 
of  trees  growing  on  the  land  {Bul- 
locl  V.  i-OTcA,  1  EoU.  Abr.  682,  X  8), 
or  if  the  estate  be  not  of  equal 
duration  to  that  of  dower  {Bickley 
V.  BicTdey,  Anders.  287 ;  Colt  v. 
Coventry,  Hob.  153);  but  a  condi- 
tion in  favour  of  the  widow  will  be 
good.  Wentioorth  v.  Wentworth, 
Cro.  Eliz.  412. 

If  the  land  of  which  the  widow 
is  dowable  is  either  improved  or 
deteriorated  by  the  acts  of  the  heir, 
after  the  death  of  the  husband,  the 
widow  win  be  entitled  to  dower  ac- 
cording to  the  state  of  the  land  at 
the  time  of  the  assignment.  Thus, 
it  is  laid  down  by  Lord  Coke,  that 
"  if  the  wife  be  entitled  to  have 
dower  of  three  acres  of  marsh,  every 
one  of  the  value  of  twelve  pence,  and 
the  heir  by  his  industry  and  charge 
maketh  it  good  meadow,  every  acre 
of  the  value  of  ten  shillings,  the 
wife  shall  have  her  dower  according 
to  the  improved  value,  and  not  ac- 
cording to  the  value  as  it  was  in 
her  husband's  time,  for  her  title  is 
to  the  quantity  of  the  land,  viz., 
one  just  third  part.     And  tlio  like 


law  it  is  if  the  heir  improve  the 
value  of  the  land  by  building ;  and 
on  the  other  side,  if  the  value  be 
impaired  in  the  time  of  the  heir,  she 
shall  be  endowed  according  to  the 
value  at  the  time  of  the  assignment, 
and  not  according  to  the  value  as  it 
was  in  the  time  of  her  husband." 
Co.  Litt.  32  a. 

In  the  case  of  the  alienation  of 
land  by  the  husband,  if  it  be  im- 
proved by  the  alienees  building 
thereon,  the  widow  is  entitled  to 
have  a  third  in  value  of  all  the  lands, 
estimating  the  value  as  at  the  time 
of  the  assignment,  and  not  merely 
at  the  time  of  the  death  of  the  hus- 
band. See  Doe  d.  Riddell  v.  Givin- 
nell,  1  Q.  B.  692.  See  also  1  Bright's 
Husb.  &  Wife,  385,  386. 

Where  timber  is  felled  by  order 
of  the  Court,  before  the  assignment 
of  dower,  on  an  estate  out  of  which 
a  widow  is  dowable,  she  is  entitled 
during  her  life  to  the  interest 
arising  from  one-third  of  the  fund 
produced  by  the  sale  of  the  severed 
timber.  See  Bishop  v.  Bishop,  10 
L.  J.  (N.  S.)  Ch.  302.  See  also 
Dichin  V.  Hanier,  1  Drew.  &  Sm. 
284. 

Suppose  the  heir  before  the  assign- 
ment of  dower  open  mines  on  land 
of  which  the  widow  is  dowable,  is 
she  dowable  of  those  mines  in  the 
same  manner  as  she  would  have 
been  had  they  been  opened  in  her 
husband's  lifetime?  Upon  principle 
it  seems  she  would  be  so  entitled. 

In  DicMn  v.  Hamer,  1  Drew.  & 
Sm.  284  (in  which  case,  however, 
the  point  was  not  actually  deter- 
mined), Sir  E.  T.  Kindersley,  V.-C, 
was  of  opinion,  "that  the  utmost  a 
dowress  under  such  circumstances 
fould  claim  wovild  be  one-third  of 
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the  income  of  the  proceeds  arising 
from  the  royalties  of  mines  opened 
by  the  heir,  and  not  one-third  of 
the  corpus."     lb.  298. 

A  widow  may,  if  she  please,  ac- 
cept an  assignment  not  of  common 
right,  as  of  an  undivided  third  part 
of  lands  not  distinguished  by  metes 
and  bounds  (Rowe  v.  Power,  2  Bos. 
&  Pull.  1 ) ;  or  of  so  many  acres  of 
land  (Moore,  59,  pi.  167),  or  of  rent 
issuing  out  of  the  land  in  lieu  of 
dower  ( Turney  v.  Sturges,  Dy.  91  b ; 
Bicldey  v.  Bickley,  Anders.  287), 
and  it  will  be  a  good  assignment  to 
all  intents  and  purposes. 

The  assignment  of  lands,  or  of  a 
rent  arising  from  lands,  out  of  which 
the  widow  is  not  dowable,  wUl  not 
bar  her  right  to  dower  if  made  only 
by  parol.  Co.  Litt.  34  b ;  Perk, 
s.  410  ;  Vernon's  Case,  4  Co.  Eep.  1; 
Turney  v.  Sturges,  Dy.  91  b. 

Where  there  is  an  excess  in  the 
assignment  of  dower,  if  it  were  the 
act  of  the  heir,  being  of  full  age  at 
the  time,  he  has  no  remedy  against 
the  dowress  for  avoiding  the  conse- 
quences of  that  act  (Stoughton  v. 
Leigh,  1  Taunt.  412) ;  if,  however, 
he  were  under  age  at  the  time  ho 
may  have  relief  by  a  writ  of  ad- 
measurement of  dower  (Co.  Litt. 
39  a ;  Stoughton  v.  Leigh,  1  Taunt. 
412) ;  but  not  where  the  excess  in 
value  has  arisen  in  consequence  of 
improvements  effected  by  the  widow 
(Fitz.  N.  B.  149  c) ;  but  the  dis- 
covery of  mines  formerly  worked, 
which  had  been  overlooked  when 
the  dower  was  assigned,  would  be  a 
good  ground  for  the  writ.  Stough- 
ton V.  Leigh,  1  Taunt.  412. 

Under  this  writ  of   admeasure- 
ment the  sheriff  does  not  make  a 


new  assignment,  but  only  restores  to 
the  heir  what  was  assigned  to  the 
widow  over  and  above  that  to  which 
she  was  legally  entitled.  Fitz.  N.  B. 
148  P. 

If  the  excessive  assignment  were 
made  by  the  sheriff  in  execution 
of  a  judgment  in  dower,  the  heir 
might  sue  out  a  scire  facias  to  obtain 
an  assignment  de  novo  {Howard  v. 
Candish,  Pahn.  266;  Bro.  Abr. 
"Dower,"  p.  262,  pi.  83;  1  Taunt. 
412),  or  if  the  lands  assigned  were 
not  in  the  judgment,  the  heir  or 
tenant  may  proceed  by  ejectment. 
Booth  V.  Lindsey,  Eaym.  1293. 

As  to  the  jurisdiction  the  Court 
of  Chancery  had  in  such  cases, 
see  Hohy  v.  Holy,  1  Vern.  218 ; 
SneydY.  Sneyd,  1  Atk.  441. 

If  the  widow  be  evicted  from  her 
dower  lands,  she  will  be  entitled  to 
an  assignment  de  novo.  Eoll.  Abr. 
684,  C  1 ;  Bustard's  Case,  4  Co. 
Eep.  122;  Perk.  ss.  418,  420. 

Where  the  inheritance  is  divi- 
sible, as  in  the  case  of  lands,  a 
woman  on  becoming  entitled  to 
dower,  although  she  cannot  enter 
iipon  them,  may  claim  to  have  one- 
third  assigned  to  her  in  severalty 
by  metes  and  bounds,  or  one-third 
of  the  rents.  Where  the  inherit- 
ance is  not  in  its  nature  divisible, 
dower  is  assigned  to  her  in  the 
most  convenient  manner;  as,  for 
instance,  by  the  third  toll  dish  of  a 
mill,  the  third  sheaf  of  tithes  (pre- 
viousto  their  commutation),  thethird 
part  of  the  profits  of  stallage,  of  a 
fair,  of  an  office,  as  that  of  marshal- 
sea,  or  of  courts,  fines  and  heriots, 
or  by  the  third  presentation  of  an 
advowson.     Co.  Litt.  32  a,  32  b. 

As  to  the  mode  of  assigning  dower 
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of  mines,  see  Stoughton  v.  Leigh,  1 
Taunt.  410. 

As  to  the  assignment  or  setting 
out  of  dower,  see  1  Bright,  362 ; 
BeU,  Husb.  &  Wife,  279. 

If  the  widow  was  compelled  to 
resort  to  Courts  of  justice  to  en- 
force her  right  to  dower,  she  might 
have  proceeded  either  at  law  or  in 
equity,  and  proceedings  in  the  latter 
Court,  as  being  by  far  the  most 
convenient,  were  generally  adopted. 
Curtis  V.  Curtis,  2  Bro.  C.  0.  620 ; 
Mundy  v.  Mundy,  2  Ves.  jun.  128  ; 
1  Bright,  398,  419;  BeU,  306. 

At  common  law  the  widow  was 
entitled  to  dower  only  from  the  time 
it  was  assigned ;  the  legislature, 
however,  by  the  Statute  of  Merton, 
20  Hen.  3,  c.  1,  and  16  &  17  Car.  2, 
c.  8,  s.  4,  gave  her  arrears  of  dower 
in  the  shape  of  damages  {Dohson  v. 
Dohson,  Cas.  t.  Hardw.  19  ;  Watson 
V.  Watson,  10  C.  B.  3) ;  and  in 
equity  she  might  have  had  an 
account  of  the  rents  and  profits 
{Curtis  V.  Curtis,  2  Bro.  C.  C.  620) 
from  the  death  of  her  husband. 
The  arrears,  however,  of  dower 
can  now  be  recovered  for  no  longer 
period  than  six  years  before  the 
commencement  of  an  action  or  suit. 
3  &  4  Will.  4,  c.  27,  s.  41. 

Where  land  belonging  to  an  in- 
fant, subject  to  his  mother's  right 
of  dower,  was  taken  by  a  railway 
company,  and  the  purchase-money, 
as  determined  by  two  valuers,  was 
paid  into  Court  under  the  Lands 
Clauses  Act  (8  Vict.  c.  18),  it  was 
held  that  the  dowress  was  entitled 
to  have  the  value  of  her  right  of 
dower,  as  determined  by  the  valuers, 
paid  to  her  out  of  the  fund  in  Court. 
In  re  Hall's  Estate,  9  L.  E.,  Eq.  179. 


As  to  the  effect  of  the  commuta- 
tion or  enfranchisement  of  copy- 
holds on  curtesy,  dower  or  free- 
bench,  see  4  &  5  Vict.  c.  35,  s.  79, 
and  15  &  16  Vict.  c.  51,  s.  34. 

Having  examined  the  different 
kinds  of  estates  for  life,  we  may 
now  proceed  to  show  what  is  the 
power  which  tenants  for  life  have 
over  their  estates,  and  the  various 
incidents  thereto. 

As  to  Receipt  of  Rents  or  Profits  hy 
Tenant  for  Life. 

A  tenant  for  life  of  a  settled  estate 
is  not  only  entitled  to  the  ordinary 
rents  thereof,  but  he  takes  all  casual 
profits  which  accrue  during  the  time 
of  his  tenancy  for  life.  Thus,  the 
tenant  for  life  of  a  manor  takes  the 
fines  arising  from  copyholds,  be- 
cause they  become  payable  under 
an  obligation  arising  from  the  cus- 
tom. In  some  manors  in  the  west 
of  England  copyholds  are  granted 
for  lives,  and  fines  paid  on  substi- 
tution of  fresh  lives.  These  fines 
are  received  by  the  tenant  for  life. 
Brigstocke  v.  Brigstoclie,  8  Ch.  D. 
363. 

In  most  cases  fijies  are  merely  a 
mode  of  securing  rent ;  and  rents  of 
two  kinds, — an  annual  rent  and  a 
rent  payable  at  more  distant  in- 
tervals. A  certain  sum  payable  at 
certain  intervals  is  as  much  rent  as 
if  it  were  an  annual  sum.  It  is 
true  that  a  fine  is  in  the  nature  of 
a  payment  of  rent  beforehand,  but 
a  tenant  for  Ufe  is  entitled  to  rent 
made  payable  beforehand  as  much 
as  to  any  other  rent.     lb. 

Upon  the  same  principle  the 
tenant  for  life  of  an  estate  on  which 
there  are  open  mines  receives  the 
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royalties  payable  in  respect  of 
minerals  gotten,  though  they  are 
really  instalments  of  the  purchase- 
money  of  part  of  the  inheritance. 
Ih. 

Alienation  and  Forfeiture  of  Estates 
for  Life. 

A  tenant  for  life  has  fuU  power 
to  alien  the  estate,  and  it  cannot 
be  made  inalienable  {Brandon  v. 
Robinson,  18  Ves.  429),  except  in 
the  case  of  property  settled  to  the 
separate  use  of  a  married  woman, 
and  then  only  during  her  covertu.re, 
for  upon  her  becoming  discovert, 
the  restraint  upon  alienation  is 
void.  See  Tidlett  v.  Armstrong,  4 
My.  &  Or.  405  ;  Hulme  v.  Tenant,  1 
L.  Cas.  Eq.  521,  5th  edit. 

Except  under  a  power  or  statute 
a  tenant  for  life  can  create  no  in- 
terest which  will  endure  beyond  his 
own  estate.  Hence  if  he  make  a 
lease  for  a  term  of  years  it  will  end 
upon  his  death ;  but  in  such  case 
a  tenant  at  rack  rent  wiU,  instead 
of  his  claim  to  emblements,  con- 
tinue to  hold  until  the  expiration 
of  the  then  current  year  of  his 
tenancy.      14  &  15  Yict.  c.  25,  s.  1. 

It  is  however  enacted  by  the 
Settled  Estates  Act,  1877  (40  &  41 
Vict.  c.  18),  repealing  and  with 
some  amendments  re-enacting  19 
&  20  Vict.  c.  120 ;  21  &  22  Vict. 
c.  77;  27  &  28  Vict.  c.  45;  37  &  38 
Vict.  c.  33;  39  &  40  Vict.  c.  30,  that 
in  case  of  a  settlement  made  after  1st 
November,  1856  (s.  57),  any  person 
entitled  to  the  possession,  or  to  the 
receipt  of  the  rents  and  profits  of 
any  settled  estates,  for  an  estate 
for  any  Uf e,  or  for  a  term  of  years 
determinable  "With    any    life     or 


lives,  or  for  any  greater  estate, 
either  in  his  own  right  or  in  right 
of  his  wife,  mayunless  the  settlement 
shall  contain  an  express  declaration 
that  it  shaU.  not  be  lawful  for  such 
person  to  make  such  demise  ;  and 
also  for  any  person  entitled  to  the 
possession  or  to  the  receipt  of  the 
rents  and  profits  of  any  unsettled 
estates  as  tenant  by  the  curtesy, 
or  in  dower,  or  in  right  of  a  wife 
who  is  seised  in  fee,  ivithout  any 
application  to  the  Court,  to  demise 
the  same  or  any  part  thereof,  ex- 
cept the  principal  mansion-house, 
and  the  demesnes  thereof,  and 
other  lands  usually  occupied  there- 
with, from  time  to  time,  for  any 
term  not  exceeding  twenty-one 
years  so  far  as  relates  to  estates  in 
England,  and  thirty-five  years  so 
far  as  relates  to  estates  in  Ireland, 
to  take  effect  in  possession,  at  or 
within  one  year  next  after  the 
making  thereof  :  Provided  that 
every  such  demise  be  made  by 
deed,  and  the  best  rent  that  can 
reasonably  be  obtained  be  thereby 
reserved,  without  any  fine  or  other 
benefit  in  the  nature  of  a  fine, 
which  rent  shall  be  incident  to  the 
immediate  reversion ;  and  provided 
that  such  demise  be  not  made  with- 
out impeachment  of  waste,  and  do 
contain  a  covenant  for  payment  of 
the  rent,  and  such  other  usual  and 
proper  covenants  as  the  lessor  shall 
think  fit,  and  also  a  condition  of 
re-entry  on  non-payment  of  A'ent 
for  a  period  of  twenty-eight  days 
after  it  becomes  due,  or  for  some 
less  period  to  be  specified  in  that 
behalf ;  and  provided  a  counterpart 
of  every  deed  of  lease  be  executed 
by  the  lessee.     (Sect.  46.) 
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Moreover,  tte  execution  of  any 
lease  by  the  lessor  or  lessors  shall 
be  deemed  sufficient  evidence  that 
a  counterpart  of  such  lease  has  been 
duly  executed  by  the  lessee  as 
required  by  the  act.  (Sect.  48.) 
As  to  the  power  of  the  court  to 
authorize  agricultural  or  occupation 
leases,  mining  leases,  leases  of 
water-mills,  way-leaves,  water - 
leaves,  or  other  rights  or  easements, 
repairing  leases  and  building  leases, 
see  lb.  sect.  4. 

Tenants  for  life  being  bound,  as 
observed  in  Lewis  Boiules's  Case, 
"to  do  fealty,"  even  after  the  abo- 
lition of  tenures,  by  12  Car.  2,  o.  24, 
their  estates  were  forfeitable,  for 
causes  which  had  their  origin  in  the 
existence  of  feuds. 

Thus,  as  under  the  feudal  system, 
the  tenant  by  renouncing  his  tenure, 
as  by  claiming  the  reversion  him- 
self, acknowledging  it  to  be  in  a 
stranger,  or  accepting  it  as  a  gift 
of  a  stranger,  incurred  a  forfeiture 
of  his  interest,  so  a  tenant  for  life, 
who  conveyed  the  entire  ownership 
of  the  estate,  by  means  of  convey- 
ances, which  formerly  had  a  tortious 
operation,  that  is  to  say,  conveyed 
the  whole  estate,  and  not  merely 
the  interest  of  the  tenant  for  life 
therein,  thereby  incurred  a  for- 
feiture of  his  life  interest.  Co.  Litt. 
251,  252  a. 

The  conveyances  which  were  for- 
merly tortious,  were  a  feoffment, 
recovery,  or  fine  (unless  there  were 
proper  words  of  restriction).  How- 
ever, fines  and  recoveries  are  now 
abolished,  and  the  tortious  opera- 
tion of  a  feofi^ment  (an  instrument 
seldom  used)  is  taken  away  (7  &  8 
Vict.   c.    76;    8  &  9  Vict.    e.    106, 


s.  4),  and  it  is  now  a  mere  innocent 
conveyance,  that  is  to  say,  it  merely 
passes  the  interest  of  the  feoffor. 

Tenants  for  life  may,  however, 
sell  and  convey  the  fee  of  lands 
required  by  railway  companies 
under  the  Lands  Clauses  Consoli- 
dation Act,  1845  (8  &  9  Vict.  c.  18, 
s.  7),  and  may,  under  the  direction 
of  the  Chancery  Division,  convey 
the  whole  fee,  where  other  parties 
cannot  do  so,  either  by  way  of  sale 
or  mortgage  for  payment  of  a  tes- 
tator's debts  (11  Geo.  4  &  1  WiU. 
4,  c.  47,  s.  12 ;  2  &  3  Vict.  c.  60  ; 
and  see  13  &  14  Vict.  c.  60,  s.  29). 
And  jurisdiction  is  given  to  the 
Chancery  Division  to  order  the  sale 
of  settled  estates  under  the  Settled 
Estates  Act,  1877  (40  &  41  Vict, 
c.  18,  s.  16),  repealing  the  act  to 
facilitate  Leases  and  Sales  of  Settled 
Estates,  19  &  20  Vict.  c.  120,  s.  11. 

The  legislature  has  also  enabled 
tenants  for  life,  by  complying  with 
certain  regulations,  to  charge  the 
inheritance  with  money  laid  out 
for  draining,  and  some  other  per- 
manent improvements,  the  principal 
being  paid  off  by  annual  instal- 
ments.    See    8    &   9  Vict.    c.    56; 

9  &  10  Vict.  c.  101 ;  amended  by 

10  &  11  Vict.  c.  11;  11  &  12  Vict, 
c.  119;  13  &  14  Vict.  c.  31;  19&20 
Vict.  c.  9;  27  &  28  Vict.  c.  114. 

The  legislature  has  also  recently 
enabled  the  owners  of  settled 
estates  in  England  and  Ireland  to 
charge  such  estates,  within  certain 
limits,  with  the  expense  of  building 
or  enlarging  mansions,  or  convert- 
ing houses  suitable  to  the  estate 
into  mansions,  as  residences  for  the 
owners  of  the  estates.  33  &  34  Vict, 
c.  56,  repealed  in  pttf-t  by  34  &  35 
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Viet.  c.  84,  s.  2,  and  to  be  construed 
with  27  &  28  Vict.  c.  114  (The  Im- 
provement of  Land  Act,  1864). 

As  to  the  mode  in  which  the 
Court  has  jurisdiction  to  apply 
monies  paid  into  Court  under  the 
Lands  Clauses  Consolidation  Act 
(8  Vict.  c.  13,  s.  69),  see  Morgan 
and  Chute's  Chancery  Statutes  and 
Orders,  pp.  34 — 36,  5th  ed.,  and 
cases  there  cited ;  Iti  re  LeigKs 
Estate,  6  L.  E.,  Ch.  App.  887. 

Except  under  the  provisions  of 
these  or  similar  acts,  a  tenant  for 
life  wiU  not  have  any  allowance  or 
compensation  made  to  him  for  re- 
pairs or  improvements  effected  upon 
the  property;  nor  can  they  ordi- 
narily be  charged  on  the  inheritance 
{Caldecott  v.  Brown,  2  Hare,  144 
Dixon  V.  Peacock,  3  Drew.  288,  292 
Sharshaw  v.  Gibhs,  Kay,  333 
Hamer-v.  Tilsley,  Johns.  486;  Hor- 
loch  V.  Smith,  17  Beav.  572;  Ma- 
thias  V.  Mathias,  3  Sm.  &  Gr.  552, 
656 ;  and  see  Dunne  v.  Dunne,  3 
Sm.  &  Giff.  22;  7  De  G.,  Mae.  &  G. 
207 ;  In  re  Leigh's  Estate,  6  L.  E., 
Ch.  App.  887 ;  Gilliland  v.  Craw- 
ford, 4  I.  E.,  Eq.  40);  nor  wiU  such 
expenditure  be  authorized  by  the 
Cou.rt  of  Chancery  upon  the  applica- 
tion of  the  tenant  for  Hfe  {Nairn 
v.  Majoribanks,  3  Euss.  582 ;  sed 
vide  Macnolty  v.  Fitzherbert,  27 
L.  J.,  Ch.  272;  3  Jur.,  N.  S. 
1237). 

An  exception,  however,  has  been 
made  where  a  tenant  for  life,  under 
no  obligation  to  do  so,  has  com- 
pleted a  mansion  house  commenced 
by  the  settlor,  for  then  there  may  be 
an  inquiry  whether  anything  and 
what  has  been  properly  expended, 
i.e.  for  the  benefit  of  the  inheritance. 


See  Hihbert  v.  Cooke,  1  S.  &  St. 
552.  There  a  tenant  for  life  of 
real  estates  under  a  will  having 
expended  money  in  finishing  a  man- 
sion house  which  the  testator  had 
begun,  but  left  unfinished,  and  also 
in  repairing  the  mansion  house 
which  had  been  damaged  by  dry 
rot.  Sir  J.  Leach,  V.  C,  in  a  suit  for 
administering  the  trusts  of  the  will, 
directed  an  inquiry  whether  it  was 
for  the  benefit  of  all  parties  in- 
terested that  the  mansion  house 
should  be  finished,  but  refused  an 
inquiry  as  to  the  repairs,  and  said, 
if  it  was  found  for  the  benefit  of  all 
parties  interested  that  the  mansion 
house  should  have  been  finished, 
and  there  was  no  personal  estate 
applicable,  the  expense  should  be  a 
charge  on  the  real  estates.  See  also 
DentY.  Dent,  30 Beav.  363;  Frithy. 
Cameron,  12  L.  E.,  Eq.  169  ;  but 
see  JoUffe  v.  Twyford,  26  Beav. 
227.  So  an  inquiry  has  been 
directed  as  to  the  expenditure  of  a 
tenant  for  life  in  working  a  mine  to 
prevent  forfeiture  at  a  time  when  it 
was  unproductive.  Dent  v.  Dent, 
30  Beav.  363. 

It  has  been  said  by  Sir  James 
Wigram,  V.  C,  that  "  the  case  may 
be  suggested  of  a  devise  of  lands  in 
strict  settlement,  and  a  direction  to 
lay  out  personal  estate  to  the  same 
uses ;  it  might  be  more  beneficial  to 
the  remainderman  that  a  part  of  the 
trust  fund  should  be  applied  to  pre- 
vent buildings  on  the  settled  estate 
from  going  to  destruction,  than  that 
the  whole  shoidd  be  laid  out  in  the 
purchase  of  other  lands."  See  Cal- 
decott  v.  Brown,  2  Hare,  146.  In 
Bostock  V.  Blakeney,  2  Bro.  C.  C. 
656,  Mr.  Justice  BuUer,  sitting  for 
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the  Lord  Chaiicellor,  directed,  at  the 
hearing  of  a  cause,  an  inquiry  what 
substantial  and  lasting  improve- 
ments had  heen  made  by  the  tenant 
for  life  of  the  estate ;  but  the  de- 
cree was  reheard  by  Lord  Thurlow, 
and  reversed  on  this  point.  In  the 
case  of  In  re  Barrington^ s  SeMle- 
ment,  1  J.  &  H.  142,  upon  the 
authority  of  the  dictum  of  Sir 
James  Wigram,  V.  C,  in  Cal- 
decott  V.  Brown,  Sir  W.  Page 
Wood,  V.  C,  seems  to  have  autho- 
rized trustees  of  a  settlement  having 
a  power  of  purchasing  lands  at 
the  request  of  the  tenant  for  Hfe 
to  lay  out  part  of  the  fund  in  repairs 
and  permanent  improvements  on 
some  property  which  had  been  pur- 
chased under  the  power.  The  case, 
however,  of  Dunne  v.  Dunne,  3  Sm. 
&  Giff.  22  ;  7  De  G.,  Mac.  &  G.  207, 
does  not  appear  to  have  been  called 
to  his  Honor's  attention,  where  the 
Lords  Justices  of  the  Court  of  Ap- 
peal refused  to  authorize  money 
directed  to  be  laid  out  in  the  pur- 
chase of  land  to  be  settled  to  the 
same  uses  as  a  mansion  house,  to  be 
employed  towards  improving  or  re- 
pairing the  mansion  house,  Lord 
Justice  Knight  Bruce  observing, 
that  "  this  must  be  done,  if  at  all, 
by  an  act  of  parliament."  And  see 
In  re  RudyercPs  Trusts,  2  Giif.  394, 
and  cases  collected,  1  L.  C,  Eq.  910, 
5th  edit. 

Custody/  of  Tide  Deeds  hy  Tenant  for 
Life. 
As  a  general  rule,  a  legal  tenant 
for  life  is  entitled  as  of  right  to  the 
custody  of  title  deeds  relating  to  the 
estate  {Ford  v.  Peering,  1  Ves.  jun. 
72 ;    Strode  v.  Blackhuvne,   3  Ves. 


225 ;  Botcles  v.  Stewart,  1  S.  &  L. 
209 ;  Allwood  v.  Heywood,  1  H.  & 
0.  745 ;  Garner  v.  Hannyngton,  22 
Beav.  627  ;  Foster  y.  Crabh,  12  C.  B. 
136;  Leathes  v.  Leathes,  5  Ch.  D. 
221) ;  except  in  cases  only  where  he 
has  been  guilty  of  misconduct  so 
that  the  safety  of  the  deeds  has 
been  endangered  (per  Jessel,  M.  E., 
in  Leathes  v.  Leathes,  5  Ch.  D.  222  ; 
and  see  Stanford  Y.  Roberts,  6  L.  E., 
Ch.  App.  310),  or  where  the  rights 
of  others  intervene,  and  it  becomes 
necessary  for  the  Court  to  take 
charge  of  the  title  deeds,  in  order  to 
carry  out  the  administration  of  the 
property,  per  Sir  G.  Jessel,  M.  E., 
in  Leathes  v.  Leathes,  5  Ch.  D.  222  ; 
and  see  Stanford  v.  Roberts,  6  L.  E., 
Ch.  App.  307,  where  the  Court 
refused  to  order  deeds  to  be  de- 
livered up  by  trustees  to  the  legal 
tenant  for  life,  pending  a  suit  ac- 
tively prosecuted,  where  it  was  more 
convenient  that  the  deeds  shoidd 
remain  with  the  trustees ;  for  in 
such  case  the  custody  of  the  deeds 
did  not  depend  on  the  question  who 
had  the  legal  right  to  them,  but  on 
the  question  what  custody  was  most, 
convenient  for  the  purposes  of  the 
suit.  Ordinarily,  if  deeds  have 
been  given  up  to  the  Court  of  Chan- 
cery, they  wiU  be  delivered,  up  to 
the  tenant  for  life  {Duncombe  v. 
Mayer,  8  Ves.  320),  unless  they  had 
been  brought  in  under  an  order  for 
safe  custody  ( Webb  v.  TVebb,  I  Eden, 
8  ;  1  Dick.  298). 

The  mere  fact  that  the  tenant  for 
Hfe  is  living  in  Australia  does  not 
deprive  him  of  his  right  to  have 
the  custody  of  the  title  deeds 
(Leathes  v.  Leathes,  5  Ch.  D.  224). 
In  another  case,  Lord  JusticeKnight 
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Bruce,  wliere  tlie  purposes  of  a  suit 
had  been  satisfied,  agreeing  -with 
Kindersley,  V.  C,  dissentiente  Tur- 
ner, L.  J.,  held  that  as  the  tenant 
for  life  had  taken  the  deeds  -without 
any  necessity  on  a  former  occasion 
out  of  the  jurisdiction,  they  ought 
not  to  be  given  up  to  him.  Ulti- 
mately, however,  upon  the  sugges- 
tion of  Turner,  L.  J.,  an  order  was 
made  for  the  delivery  of  the  deeds 
to  the  tenant  for  life,  with  the  con- 
sent of  the  mortgagees,  upon  his 
giving  security  for  their  safe  custody 
upon  the  estate,  and  for  their  pro- 
duction at  all  reasonable  times,  and 
for  their  return  into  Court  if  ordered. 
Jenner  v.  Morris,  1  L.  E.,  Ch.  App. 
603. 

In  the  case  of  Warren  v.  Rudall, 
1  J.  &  H.  13,  Wood,  V.  C,  drew  a 
distinction  between  the  case  where 
the  relationship  of  father  and  son  ex- 
isted between  the  tenant  for  life  and 
remainderman,  and  the  case  where 
they  were  strangers.  "With  re- 
spect," said  his  Honor,  "to  the  title 
deeds,  it  is  a  settled  doctrine  that 
thisCoiu't  never  interferes  as  to  the 
possession  of  deeds  between  a  father 
tenant  for  life  and  a  son  entitled  in 
remainder;  but  in  the  case  of  a 
stranger  tenant  for  life  the  Court 
will  interfere  ;  and  this  is  a  particu- 
larly strong  case,  because  the  deeds 
are  in  Court,  and  I  am  asked  to  de- 
liver them  out.  The  reversioner 
has  no  connection  with  the  tenant 
for  life  ;  the  deeds  must  remain  in 
Court."  In  commenting  on  this 
decision.  Sir  Q-.  Jessel,  M.  E.,  says 
that  "there  is  a  dictum  of  Lord 
Hardwioke  in  Pyncent  v.  Pyncent 
(3  Atk.  571)  to  the  same  effect,  hut 
it  is  quite  contrary  to  the  law,  for 


the  mere  fact  of  the  reversioner 
being  a  stranger  to  the  tenant  for 
life  has  nothing  to  do  with  the  ques- 
tion." Leathes  v.  Leathes,  5  Ch.  D. 
223. 

Where,  however,  deeds  were 
brought  into  Court  by  the  executor 
in  a  creditor's  suit,  the  Court,  on 
payment  of  the  debts,  would  in  that 
suit  only  deliver  the  deeds  to  the 
party  who  had  deposited  them,  even 
although  the  tenant  for  life  might 
by  petition  apply  for  their  delivery 
out  to  himself.  Phmhett  v.  Leivis, 
6  Hare,  65. 

If  the  tenant  for  life  has  parted 
with  the  deeds,  and  the  remainder- 
man is  dissatisfied,  he  has  been 
allowed  to  come  into  equity  to  have 
them  secured  (2^o)-f?v.Peenrey,  1  Yes. 
jun.  72  ;  and  see  Joy  v.  Joy,  2  Eq. 
Ca.  Abr.  284 ;  Ivie  v.  Ivie,  1  Atk. 
431;  Smith  v.  Cooke,  3  Atk.  382; 
Lord  Lempster    v.    Lord   Pomfret, 

1  Amb.  154);  as  they  would  be 
when  a  bill  had  been  filed  to  have 
a  remainder  declared  good,  where 
it  was  in  dispute  {Southby  v.  Stone- 
house,  2  Ves.  610  ;  Papillon  v.  Voice, 

2  P.  Wms.  471).  So  also  in  the 
case  of  a  jointress,  provided  the 
party  seeking  the  deeds  confirmed 
her  in  her  jointure.  Senhouse  v. 
Earl,  2  Ves.  450;  Leach  v.  Trol- 
lope,  lb.  662 ;  Petre  v.  Petre,  3 
Atk.  611. 

Acontingent  remainderman  would 
not,  on  a  biU  filed  for  that  purpose, 
be  allowed  to  obtain  inspection  of 
the  title  deeds  in  the  hands  of  the 
tenant  for  life.  Noel  v.  Ward,  1 
Madd.  322. 

Where,  however,  the  absolute 
owner  of  property,  who  may  do 
what  he  pleases  with  his  deeds  (1 
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Bro.  Abr.  327  b,  pi.  86;  Co.  Litt. 
232  a ;  Kelsach  v.  Nicholson,  Cro. 
Eliz.  496),  delivers  them  over  to 
the  remainderman,  the  tenant  for 
life  will  not  be  able  to  recover  them. 
2  Bro.  Abr.  84  b,  pi.  25. 

A  person  entitled  to  a  vested  re- 
mainder, or  his  assignee,  might,  if 
his  title  were  clear,  maintain  a  suit 
in  equity  against  the  tenant  for  life, 
for  the  sole  purpose  of  the  pro- 
duction and  inspection  of  the  title 
deeds  and  documents  relating  to 
the  estate  in  possession  of  the 
tenant  for  life,  in  order  to  enable 
the  remainderman  or  his  assignee 
to  deal  with  his  property  as  he 
may  consider  most  to  his  advantage 
{Davis  v.  Earl  of  Dysart,  20  Beav. 
405).  And  if  it  were  suggested 
that  the  purpose  for  which  the  docu- 
mentswererequiredwas  an  improper 
one,  the  burden  of  proof  would  lie 
upon  the  person  resisting  the  pro- 
duction,    lb. 

Where,  however,  there  was  a 
reasonable  cause  of  litigation,  with 
respect  to  the  interest  of  the  plain- 
tiff, the  Court  of  Chancery  would 
not  order  the  production  of  the  title 
deeds  (lb.) ;  for  if  it  were  to  do  so 
the  Court  would  incidentally  decide 
in  favour  of  the  remainderman's 
title  to  the  estate,  in  a  suit  merely 
for  the  production  of  the  title  deeds. 
Pennell  v.  The  Earl  of  Dysart,  27 
Beav.  542. 

An  equitable  tenant  for  life  is  not 
entitled  to  the  custody  of  deeds,  as 
when  the  legal  estate  is  vested  in 
trustees  upon  trust  to  receive  the 
rents  and  pay  them  over  to  the 
tenant  for  life.  ( Garner  v.  Hannyng- 
ton,  22  Beav.  630 ;  but  see  Lady 
Langdale  v.  Briggs,  2  Jur.,  N.  S.  982 ; 


26L.  J.,  Ch.  27.)  And  it  seems  that 
a  tenant  for  life  would  not  be  en- 
titled to  the  deeds  where  a  trustee 
has  active  duties  to  perform,  al- 
though the  trustee  has  not  such 
an  estate  as  would  of  itself  entitle 
him  to  them,  as  for  instance  when 
he  is  a  termor. 

If  the  widow  proceeds  against  the 
heir-at-law  for  dower,  and  he  pleads 
that  she  detains  the  title  deeds  of 
the  estate,  unless  she  in  her  replica- 
tion admits  the  possession  of  the 
deeds  and  offers  to  bring  them  into 
Court,  she  wiU  lose  mesne  profits, 
damages  and  costs,  since  it  was  by 
her  own  fault,  by  improperly  detain- 
ing the  deeds,  that  dower  was  not 
assigned.  Co.  Litt.  32  b.  And  if 
she  deny  the  fact  of  detaining  any 
of  the  deeds,  and  the  issue  is  found 
against  her,  she  will  lose  her  dower 
(Hob.  199) ;  but  an  alienee  (Cro. 
Eliz.  367  ;  9  Eep.  18),  and  it  seems 
a  devisee  (Dyer,  230  a.),  cannot 
plead  the  detention  of  the  deeds  as 
an  excuse  for  not  allowing  dower 
to  the  widow,  as  this  plea  lies  in 
privity  only,  viz.  for  the  heir  of 
the  husband. 

As  to  Renewals  of  Leaseholds  where 
there  is  a  Tenant  for  Life. 

"Where  leaseholds  are  settled  upon 
a  person  for  life,  and  there  is  no 
direction  upon  the  subject,  it  is 
optional  with  a  tenant  for  life 
whether  he  will  renew  or  not 
[Nightingale  v.  Lawson,  1  Bro.  C.  0. 
443 ;  Stone  v.  Theed,  2  Bro.  C.  0. 
247  ;  White  v.  White,  9  Ves.  554 ; 
O'Ferrall  v.  O'Ferrall,  Eep.  t. 
Plunk.  79) ;  even,  it  seems,  although 
the  property  may  be  in  settlement 
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and  vested  in  trustees.  lb. ;  Laio- 
rence  v.  Maggs,  1  Eden,  453. 

Where,  however,  there  is  an  ex- 
press direction  to  trustees  or  a 
tenant  for  life  to  renew,  they  must 
do  so  [Montford  v.  Lord  Cadogan, 
17  Ves.  485;  Bennett  v.  Colley,  5 
Sim.  181 ;  2  M.  &K.  225) ;  so  like- 
wise, where  the  direction  is  to  he 
implied  from  the  terms  of  the  in- 
strument creating  the  interest  by 
the  use  of  expressions  which  show 
that  a  renewal  is  contemplated. 
Loch  V.  Lock,  2  Vern.  666  ;  Hiilkes 
V.  Barroio,  Taml.  264. 

A  mere  direction  that  "  it  should 
be  lawful  for  trustees  from  time  to 
time  as  occasion  should  require, 
and  as  they  should  think  proper,  to 
apply  for  renewal,"  gives  the  trus- 
tees a  discretionary,  and  not  an 
arbitrary  power  to  renew  or  not ; 
and  if  there  be  a  fair  opportunity 
to  renew,  the  trustees  would  be 
compelled  to  do  so.  Lord  Milsing- 
ton  V.  Earl  of  Mulgrave,  3  Madd. 
491 ;  5  Madd.  471  ;  see  also  Mor- 
timer y.  Watts,  14  Beav.  616. 

A  trustee  who  has  neglected  to 
renew,  where  there  was  an  express 
trust  to  do  so,  will  either  be  com- 
pelled to  renew  at  his  own  expense 
for  the  benefit  of  the  remainderman 
{Lord  Milsingto7i  v.  Lord  Mulgrave, 
3  Madd.  491 ;  5  Madd.  472),  or,  if 
the  latter  has  himself  obtained  a 
renewal,  to  repay  him  the  expense 
thereof  {Montford  v.  Cadogan,  17 
Ves.  485  ;  19  Ves.  635  ;  2  Mer.  3), 
but  only  the  proper  amount,  if  the 
terms  of  renewal  were  unreason- 
able ( Colegrave  v.  Manhg,  6  Madd. 
72;  2  Euss.  238);  the  trustee, 
however,  is  entitled  to  be  repaid 


out  of  the  personal  estate  of  the 
tenant  for  life  (2  Mer.  3 ;  19  Ves. 
635),  and  if  there  have  been  suc- 
cessive tenants  for  life,  their  estates 
must  contribute  (2  Mer.  3) ;  a  pur- 
chaser, however,  of  the  interest  of 
a  tenant  for  life  wiU.  not  be  obliged 
to  repay  the  trustee,  unless  he  had, 
on  the  deed  of  assignment,  express 
notice  that  the  interest  he  thereby 
purchased  was  subject  to  the  trust 
for  renewal.     19  Ves.  641. 

If  a  renewal  is  not  effected  at  a 
proper  time,  the  Court  would  im- 
pose a  receiver  upon  the  estate  and 
sequester  the  rents  and  profits,  so 
as  to  form  a  fund  out  of  which, 
whenever  an  opportunity  of  renewal 
occurs,  a  renewal  might  be  had  (per 
Sir  L.  ShadweU,  V.  C,  5  Sim.  192) ; 
but  the  tenant  for  life  might  at  any 
time  have  the  whole  of  that  fund 
transferred  to  him  upon  renewing 
at  his  own  expense,  or  without  ex- 
pense, if  he  could  procure  a  renewal 
without  any.     (lb.) 

"Where,  however,  a  renewal  is 
impracticable,  either  on  account  of 
the  absolute  refusal  to  renew,  or  the 
refusal  to  do  so  save  on  exorbitant 
terms,  such  as  the  trustees  may  not 
be  bound  to  accept  {Colegrave  v. 
Manly,  6  Madd.  82,  83),  the  general 
impression  seems  to  have  been  that 
the  tenant  for  life  would  not  be 
allowed  to  retain  that  which  the 
settlor  never  intended  him  to  have  : 
and  that  such  sums,  therefore,  as 
would  have  been  expended  in  effect- 
ing renewals,  if  practicable,  at  a 
reasonable  rate,  ought  to  be  in- 
vested, and  held  upon  the  same 
trusts  as  the  lease.  Colegrave  v. 
Manly,  6  Madd.  72,  87  ;  2  Euss. 
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238  ;  Bennett  v.  Colley,  5  Sim.  181  ; 
2  M.  &  K.  231 ;  Lewin  on  Trusts, 
392,  3rd  edit. 

It  seems,  however,  to  be  now 
held  that  where  it  is  impossible  to 
obtain  the  renewal  of  a  lease,  if 
there  be  no  predominant  trust  for 
renewal,  overriding  the  disposition 
in  favour  of  the  subsequent  tenant 
for  life,  the  latter  will  be  entitled 
to  the  sum  accumulated  by  the  direc- 
tion of  the  settlor  for  that  purpose. 
See  Morres  v.  Hodges,  27  Beav.  625. 
There,  by  a  settlement,  the  trus- 
tees were  to  use  their  utmost  en- 
deavours to  renew  an  ecclesiastical 
lease  upon  reasonable  terms,  and  to 
raise  the  fines  out  of  the  rents,  or 
by  mortgage.  A  renewal  became 
impracticable.  It  was  held  by  Sir 
John  Eomilly,  M.  E.,  with  evident 
reluctance,  upon  the  authority  of 
TardiffY.  Robinson,  27  Beav.  629,  n. 
—a  decision  of  Lord  Eldon's — that 
the  fund  reserved  by  the  trustees 
out  of  the  rents  for  the  purpose  of 
renewal  belonged  absolutely  to  the 
tenant  for  life.  See  also  In  re 
Money's  Trusts,  2  D.  &  Sm.  94 ; 
Richardson^ .  Moore,  6  Madd.  83,  n., 
cited. 

Nor  would  the  Court  in  such  a 
case,  where  the  trustees  have  a 
mere  power  to  renew,  allow  them 
to  purchase  the  reversion  in  lease- 
holds under  the  Episcopal  and 
Capitular  Estates  Act  (23  &  24  Vict. 
c.  124)  to  the  prejudice  of  the  tenant 
for  life.  Haytvard  v.  Pile,  5  L.  E., 
Ch.  App.  214 ;  Jones  v.  Jones,  5 
Hare,  440,  461,  462. 

Where,  however,  it  appears  to 
have  been  the  paramount  intention 
of  the  testator,  as  indicated  by  the 


disposition  made  by  his  will,  that 
those  entitled  in  reversion  expectant 
upon  the  decease  of  the  tenant  for 
Hfe  shoTild  succeed  to  the  enjoy- 
ment of  substantially  the  same 
estate,  the  tenant  for  life,  upon  the 
renewal  becoming  impracticable, 
will  only  be  entitled  to  the  income 
arising  from  the  sum  set  apart  for 
renewal,  and  of  the  sum  produced 
by  the  sale  of  the  leaseholds. 
Maddy  v.  Hale,  3  Ch.  D.  327. 

And  where  a  similar  intention  is 
shown  with  regard  to  renewable 
leaseholds,  which  are  afterwards 
taken  by  a  railway  company  imder 
its  compulsory  powers,  a  tenant  for 
life  win  only  be  entitled  to  the  in- 
terest arising  from  the  purchase- 
money,  although  the  custom  to 
renew  may  not  have  ceased  untU 
after  the  premises  were  taken  by 
the  railway  company.  In  re  Wood's 
Estate,  10  L.  E.,  Eq.  572. 

Where  a  trust  for  renewal  of 
leaseholds  is  absolute  and  over- 
rules the  interest  of  the  tenant  for 
life,  he  is  not  entitled  to  object,  on 
the  ground  of  the  reduction  of  his 
interest,  to  any  arrangement  in  lieu 
of  renewal,  which  may  be  made 
under  the  provisions  of  the  Epis- 
copal and  Capitular  Estates  Act  (23 
&  24  Viot.  c.  124),  where  renewal 
ceases  to  be  possible,  so  long  as  the 
best  practicable  terms  are  obtained. 
Hollier  V.  Burne,  16  L.  E.,  Eq.  163. 

Where  it  appears,  upon  examin- 
ing the  instrument  by  which  lease- 
holds are  settled,  that  no  obligation 
to  renew  was  intended,  the  tenant 
for  life  may  suffer  the  lease  to  run 
out  {Harvey  v.,  Harvey,  6  Beav. 
134) ;    if,  however,  he  chooses   to 
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rene-w,  he  -will  be  a  trustee  for  all 
the  persons  interested  under  any 
subsequent  limitations.  Rawe  v. 
Chichester,  Amb.  715 ;  Coppin  v. 
Fernyhough,  2  Bro.  0.  0.  291 ; 
Clegg  v.  Fishwich,  1  Mac.  &  Gord. 
294  ;  Isaac  v.  Wall,  6  Oh.  D.  706, 
and  the  note  to  Keech  v.  Sandford, 

1  L.  Cas.,  Eq.  50,  52,  56,  57,  5th 
edit.,  and  cases  there  cited. 

If  the  instrument  by  "which  the 
leaseholds  have  been  settled  im- 
poses the  obligation  to  renew,  and 
points  out  the  mode  by  -which  the 
expenses  of  the  renewal  are  to  be 
paid,  that  mode  prescribes  tne  obli- 
gations which  are  intended  to  be 
imposed  upon  the  parties  claiming 
under  the  instrument,  and  must  be 
followed  accordingly  {Hudleston  v. 
Whelpdale,  9  Hare,  784  ;  Solley  v. 
JFoof/,  29  Beav.  482).  Thus  where 
there  is  a  direction  to  raise  the 
fines  out  of  the  annual  income,  as 
by  the  investment  of  the  overplus 
of  the  rents  [Stone  v.  Theed,  2  Bro. 
C.  C.  243),  or  a  trust  to  renew  out 
of  "  rents,  issues  and  profits " 
[ShafteshuryY.  Duke  of  Marlborough, 

2  My.  &  K.  Ill,  121;  Trench  v.  St. 
George,  1  Dr.  &  Wal.  417),  the 
lease  must  be  renewed  out  of  the 
annual  income  alone ;  sed  vide 
Allan  V.  Bachhouse,  2  V.  &  B.  65  ; 
Ivy  V.  Gilbert,  2  P.  Wms.  13,  where 
some  similar  words  were  held  to 
authorize  a  sale  or  mortgage. 

Under  a  trust  to  renew  leases 
"out  of  the  rents,  issues  and 
profits,"  followed  by  a  power,  in 
case  from  any  cause  the  money 
wanted  to  pay  the  fines  should  not 
be  produced  by  the  ways  and  means 
aforesaid,  to  mortgage,  it  has  been 
held,  that,  the  rents  being  sufiicient 


for  that  purpose,  the  fines  ought  to 
be  paid  out  of  income.  Solley  v. 
Wood,  29  Beav.  482. 

A  direction  to  renew,  by  and  out 
of  the  rents  and  profits  or  otherivise, 
has  been  held  to  authorize  a  mort- 
gage but  not  a  sale,  although  the 
mortgagee  might  afterwards  sell 
( Garmstone  v.  Gaunt,  9  Jur.  78) ; 
and  where  there  was  a  direction  to 
levy  the  fines  out  of  the  rents  and 
profits,  or  by  mortgage,  sale  or  other 
disposition  of  the  premises,  it  was 
held,  that  they  were  to  be  raised  by 
sale  or  mortgage  {Playters  v.  Abbott, 
2  My.  &  K.  97,  110).  Moreover,  a 
fund  for  renewal  may  be  provided 
out  of  other  property.  Richards  v. 
Richards,  2  Y.  &  C.  C.  419;  Wadley 
V.  Wadley,  2  Col.  11. 

"Where  the  fines  are  to  be  pro- 
vided out  of  the  rents  and  profits, 
no  difiiculty  arises  in  the  case  of 
leaseholds  for  years,  when  the 
period  of  renewal  is  certain,  since 
the  trustees  may  retain  an  annual 
sum  out  of  the  rents  and  profits 
from  the  tenant  for  life,  so  as  to  in- 
sure a  due  contribution  on  his  part 
towards  the  expense  of  renewal 
{MontfordY.  Cadogan,  19Ves.  633; 
Earl  of  Shaftesbury  v.  Duke  of 
Marlborough,  2  My.  &  K.  121). 

There  is,  however,  some  difiiculty 
in  the  case  of  leaseholds  for  lives, 
the  time  of  renewal  being  neces- 
sarily uncertain,  and  there  are  no 
means  of  ascertaining  the  propor- 
tion to  be  borne  by  the  tenant  for 
life  until  his  death  ;  the  best  mode 
seems  to  be  that  of  insuring  the 
lives  of  the  cestui  que  vies  for  a 
sum  sufiicient  to  provide  for  a  re- 
newal on  the  dropping  of  any  Ufe. 
See  Earl  of  Shaftesbury  v.  Duhe  of 
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Marlborough,  2  My.  &  K.  124 ; 
Greenwood  v.  Evans,  4  Beav.  44  ; 
Mortimer  v.  Watts,  14  Beav.  616, 
624  ;  and  see  Broivne  v.  Brotvne,  2 
Giff.  304. 

Although,  however,  fines  are 
made  payable  out  of  the  annual 
rents,  it  may  be  a  matter  of  neces- 
sity to  raise  them  temporarily  by  a 
mortgage.  Where,  for  instance,  as 
observed  by  Sir  John  Leach,  M.  E., 
in  the  case  of  leases  for  lives,  the 
renewal  is  to  take  effect  imme- 
diately upon  the  death  of  the  testa- 
tor ;  the  trustees  must,  in  the  fijst 
place,  have  recourse  to  a  mortgage, 
since  no  rents  can  have  accrued ; 
and  Lord  Eldon  observes,  in  White 
V.  White  (9  Ves.  554),  that  in  such 
a  case  there  seems  to  be  no  other 
mode  of  obtaining  from  the  tenant 
for  life  his  proportion  of  the  ex- 
penses of  renewal  according  to  his 
enjoyment,  than  by  compelling  him 
to  give  security  to  that  effect.  If 
such  security  be  not  given,  the  re- 
mainderman could  only  resort  to 
the  uncertain  assets  of  the  tenant 
for  life.  JEarl  of  Shaftesbury  v.  DuJ;e 
of  Marlborough,  2  My.  &  K.  121. 

It  seems  if  there  were  a  direction 
that  the  fine  should  be  raised  by 
sale,  without  more,  that  the  corpus 
of  the  estate  ought  to  bear  the  ex- 
pense of  renewal,  and  that  it  was 
the  intention  that  the  entire  estate 
should  be  settled,  subject  to  the 
subordinate  direction  that  it  was  to 
undergo  a  perpetual  diminution 
with  a  view  to  its  being  otherwise 
preserved.  Jo7ies  v.  Jones,  5  Hare, 
461. 

Where  there  is  a  direction  that 
the  trustees  shall  raise  the  fine, 
either  by  sale  or  mortgage,  or  by 


the  application  of  rents  and  profits, 
or  in  any  other  mode  which  they 
shall  think  fit,  there  the  effect  as 
between  the  parties  would  be 
different,  according  to  the  mode 
which  the  trustees,  exercising  the 
power,  might  adopt.  If  they  raised 
it  out  of  the  annual  rents  and 
profits,  the  manifest  effect  would 
be,  to  throw  the  charge  upon  the 
party  in  possession,  preserving  the 
entire  estate.  If,  on  the  other  hand, 
they  raised  it  by  a  sale,  then  the 
estate  would  undergo  a  diminution 
of  so  many  acres,  the  tenant  for  life 
losing  the  rent  of  the  portion  sold, 
and  the  remainderman  losing  it  in 
perpetuity.  Jones  v.  Jones,  5  Hare, 
461,  464. 

Where,  however,  the  trustees  not 
acting  under  the  power,  the  Court 
of  Chancery  is  called  upon  to  exer- 
cise a  discretion,  the  effect  of  which 
in  one  way  would  be  to  throw  a 
burden  upon  one  party,  and  if  the 
discretion  be  exercised  another  waj'', 
to  throw  it  upon  a  different  party, 
and  there  is  no  reason  fer  adopting 
one  mode  rather  than  the  other,  it 
seems  that  the  Court  would  not 
throw  the  burden  more  upon  one 
party  than  upon  the  other,  but 
would  apportion  it  between  them. 
Jones  V.  Jones,  5  Hare,  462,  464, 
per  Wigram,  V.  C. ;  see  also  Mian 
V.  Backhouse,  2  V.  &  B.  65 ;  Green- 
wood  V.  Evans,  4  Beav.  44. 

When  the  instrument  imposes  the 
obligation  to  renew,  and  does  not 
point  out  the  mode  in  which  the 
expenses  of  the  renewal  are  to  be 
paid,  whether  the  leaseholds  be  for 
years  or  lives  {Jones  v.  Jones,  5 
Hare,  460  :  and  see  White  v.  White, 
9  Yes.   554  ;    Allan  v.  Backhouse,. 
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2  v.  &  B.  65  ;   Greenwood  v.  Evans, 

4  Beav.  44),  tlie  ordinary  way  of 
raising  tlie  money  in  tlie  first  place 
for  payment  of  tlie  fines  for  renewal, 
is  by  a  mortgage  or  sale  of  part  of 
the  estate  (^Meynell  v.  Massey,  2 
Vern.  1  ;  Allan  v.  Backhouse,  2  V. 
&  B.  75  ;  Ea7-l  of  Shaftesbury  v. 
Duke  of  Marlborough,  2  My.  &  K. 
121  ;  Reeves  v.  Creswick,  3  Y.  &  C. 
715),  and  tlie  parties  themselves 
must  ultimately  bear  the  expense  of 
renewal  in  proportion  to  the  actual 
enioyment  they  have  had  or  may 
have  of  the  lease,  and  not  an  extent 
of  enjoyment  to  be  determined  by 
mere  speculation,  or  by  a  calcula- 
tion of  probabilities.  Jones  v.  Jones, 

5  Hare,  440,  465 ;  Hudleston  v. 
Whelpdale,  9  Hare,  775,  786 ; 
^msZ!ev.-Ho?'co!<rf,  28  Beav.  313,319. 

By  a  recent  statute  it  has  been 
enacted,  that  "  it  shall  be  lawful 
for  any  trustees  of  any  leaseholds 
for  lives  or  years  which  are  renew- 
able from  time  to  time,  either  under 
any  covenant  or  contract  or  by  cus- 
tom or  usual  practice,  if  they  shall 
in  their  discretion  think  fit,  and  it 
shall  be  the  duty  of  such  trustees, 
if  thereunto  required  by  any  per- 
son having  any  beneficial  interest, 
present  or  future  or  contingent  in 
such  leaseholds,  to  use  their  best 
endeavours  to  obtain  from  time  to 
time  a  renewed  lease  of  the  same 
hereditaments  on  the  accustomed 
and  reasonable  terms,  and  for  that 
purpose  it  shall  be  lawful  for  any 
such  trustees  from  time  to  time  to 
make  or  concur  in  making  such 
surrender  of  the  lease  for  the  time 
being  subsisting,  and  to  do  all  such 
other  acts  as  shall  be  requisite  in 
that  behalf;"    but  this  section  is 


not  to  apply  to  any  case  where  by 
the  terms  of  the  settlement  or  wiU 
the  person  in  possession  for  his  life 
or  other  limited  interest  is  entitledto 
enjoy  the  same  without  any  obliga- 
tion to  renew  the  lease  or  to  contri- 
bute to  the  expense  of  renewing  the 
same.     23  &  24  Yict.  c.  145,  s.  8. 

"Where  the  sum  necessary  for 
effecting  a  renewal  has  been  raised 
by  a  mortgage  of  the  estate,  the 
tenant  for  life  will  be  bound  not 
only  to  keep  down  the  interest  of 
the  mortgage,  but  to  contribute 
towards  paying  off  the  mortgage,  in 
proportion  to  the  actual  benefits 
which  he  may  derive  from  the 
renewal ;  see  White  v.  White,  9 
Yes.  554  ;  and  Hudleston  v.  Whelp- 
dale, 9  Hare,  775,  785,  where  the 
sum  applied  in  effecting  the  renewal 
was  provided  out  of  funds  in  court, 
part  of  the  corpus  of  the  estate  of 
the  testator  by  whose  wiU  the  lease 
was  put  into  settlement. 

If  the  tenant  for  life  is  willing  to 
take  upon  himself  to  renew,  there 
is  very  little  difficulty  in  carrying 
out  the  transaction ;  he  wiU  enjoy 
the  estate  during  his  own  life,  and 
when  the  actual  period  of  his  enjoy- 
ment is  ascertained,  his  estate  wiU. 
have  a  lien  upon  the  residue  of  the 
term  for  any  overpayment  which 
may  have  been  made  {Jones  v. 
Jones,  5  Hare,  465  ;  Harris  v.  Har- 
ris, 32  Beav.  333);  but  it  maybe 
lost  if  the  claim  be  not  made  in  due 
time  {Ainslie  v.  Har court,  28  Beav. 
313).  As  to  the' mode  of  calculating 
the  sum  payable  to  the  tenant  for 
life,  see  Bradford  v.  Broivnjohn,  3 
L.  E.,  Ch.  App.  711. 

The  case  is  one  of  much  greater 
difficulty  where  the  renewal  is  made 
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by  or  at  tlie  expense  of  the  remain- 
derman, or  (wliicli  as  to  this  diffi- 
culty is  the  same  thing)  where  the 
trustee  is  to  raise  the  money  and 
charge  it  on  the  corpus.  In  that 
case  the  tenant  for  life  must  give 
security  for  the  benefit  which  he 
may  derive  from  the  renewal,  for 
the  purpose  of  bringing  back  to  the 
capital  so  much  as  the  tenant  for 
life  has  had  the  benefit  of,  leaving 
the  rest  to  be  borne  by  the  parties 
who  may  succeed  him.  Jones  v. 
Jones,  5  Hare,  465 ;  Hudleston  v. 
Whelpdale,  9  Hare,  786,  787. 

With  regard  to  the  amount  of 
security  to  be  given  by  the  tenant 
for  life,  see  Jones  v.  Jones,  5  Hare, 
466.  See  also  Greenwood  v.  Evans, 
4  Beav.  44 ;  Reeves  v.  Creswich,  3 
Y.  &  CoU.  715. 

Where  there  is  a  trust  to  renew 
leaseholds  by  sale  or  mortgage  of 
another  estate,  the  fines  must  be 
raised  by  sale  or  mortgage  of  that 
estate,  and  the  successive  tenants 
for  life  are  only  bound  to  keep 
down  the  interest  on  the  mortgage. 
Ainslie  v.  Harcoiirt,  28  Beav.  313. 

The  rules  relative  to  copyholds 
for  lives  given  to  persons  in  suc- 
cession, are  similar  to  those  relating 
to  the  renewal  of  leaseholds  for 
lives.  See  Playters  v.  Abbott,  2 
My.  &  K.  97. 

Where  new  trustees  are  admitted 
to  copyholds,  the  fines,  fees  and  ex- 
penses of  the  admission  must  be 
borne  by  the  tenant  for  life  and 
those  in  remainder,  in  proportion  to 
their  respective  interests.  Carter 
V.  Sebright,  26  Beav.  374. 

With  respect  to  the  anticipation 
as  to  future  renewals,  the  theory 
appears  to  be,  upon  each  renewal  to 


look  at  the  property  as  about  to  be 
purchased  for  the  benefit  of  the 
settlement,  and  then  to  consider  in 
what  way  the  fine  for  renewal  is  to 
be  borne  by  the  parties  who  are  to 
enjoy  the  lease  when  renewed. 
Jones  V.  Jones,  5  Hare,  463. 

Where  a  trustee  misappropriates 
the  rents  of  leaseholds  which  it  was 
his  duty  to  apply  in  renewals,  the 
loss  will  fall  on  the  tenant  for  life 
and  not  on  those  in  remainder. 
iSolley  V.  Wood,  29  Beav.  482. 

As  to  whether,  under  a  residuary 
bequest,  a  tenant  for  life  will  be  en- 
titled to  enjoy  leaseholds  or  other 
property  of  a  perishable  or  wasting 
nature  in  specie,  or  whether  they 
must  be  converted  into  property  of 
a  permanent  character,  so  as  to  give 
those  taking  in  remainder  an  equal 
chance  of  enjoyment,  see  Hoive  v. 
£a7-l  of  Dartmouth,  2  L.  Cas.  Eq. 
296,  5th  edit.,  and  note. 

When  leaseholds  are  taken  by  a 
public  company,  and  the  purchase- 
money  is  paid  into  Court,  the  tenant 
for  life  is  entitled  to  the  same  benefit 
thereout  as  he  would  have  had  from 
the  lease  (8  &  9  Vict.  c.  18,  s.  74) ; 
and  as  leasehold  property  is  of  a 
wearing-out  character,  it  is  evident 
that  the  mere  interest  of  the  pur- 
chase-money cannot  be  considered  an 
adequate  compensation  to  the  tenant 
for  Hf e,  and  that  some  of  the  capital 
will  necessarily  be  required  for  that 
purpose.  The  Court  will  arrive  at 
the  amount  of  capital  to  be  paid  to 
the  tenant  for  life  yearly,  in  addi- 
tion to  the  dividends,  by  dividing 
the  capital  into  parts  according  to 
the  number  of  years  which  the  lease 
has  to  run,  and  allotting  to  the 
tenant  for  life  during  his  life  one 
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of  such  parts  of  the  capital,  together 
■with  the  dividends  of  the  whole 
thereof;  and  the  rest  will  be  paid 
to  the  remainderman  {In  re  Money's 
Trust,  2  Dr.  &  Sm.  94;  In  re  Pfleger, 
6  L.  E.,  Eq.  426;  Littletoood  v.  Pat- 
tison,  10  Jur.,  N.  S.  873) ;  or  the 
Court  may  refer  it  to  an  actuary  to 
ascertain  -what  ought  to  be  paid 
every  year  to  the  tenant  for  life 
out  of  capital  and  revenue  {In  re 
Chamberlain,  Morgan's  Chancery 
Acts,  43,  n.,  5th  edit. ;  In  re  Phil- 
lips' Trusts,  6  L.  E.,  Eq.  250).  The 
case  of  In  re  Birch,  10  Jur.  673,  in 
which  Sir  W.  Page  Wood,  V.  C, 
refused  to  give  a  tenant  for  life  of 
leaseholds  taken  by  a  railway  com- 
pany the  full  amount  of  the  income 
of  the  leaseholds,  appears  to  be 
wrongly  decided.  And  if  the  tenant 
for  life  has  received  too  small  a  sum 
during  his  life,  his  representatives 
will  be  entitled  to  such  further 
amount  as  ought  to  have  been  paid 
to  him.  Thus,  in  Jeffreys  v.  Conner, 
28  Beav.  328,  leaseholds  bequeathed 
to  one  for  life,  with  remainder  over, 
were  taken  by  a  railway  company, 
and  the  purchase-money  was  in- 
vested in  consols.  The  tenant  for 
life  only  received  the  dividends.  It 
was  held  by  Sir  John  Eomilly,  M.E., 
on  her  death  (her  representatives 
assenting  to  take  it),  that  her  estate 
was  entitled,  out  of  the  consols,  to 
the  difference  between  the  dividends 
received  and  the  aggregate  amount 
of  the  rental  which  would  have  ac- 
crued during  her  life,  if  the  lease- 
holds had  not  been  taken. 

Where  the  tenant  for  life  in  such 
cases  outHves  the  term  for  which 
he  is  entitled  as  tenant  for  life,  he 

T.L.C. 


will  become  absolutely  entitled  to 
the  whole  fund.  In  re  Beaufoy's 
Estate,  1  Sm.  &  Gifi.  20 ;  and  see 
Phillips  V.  Sargent,  7  Hare,  33. 

Where  land  let  on  lease  has  been 
compulsorily  taken  under  the  Lands 
Clauses  Consolidation  Act,  the  tenant 
for  life  wiU  only  be  entitled  to  re- 
ceive annually,  until  the  expiration 
of  the  term,  out  of  the  money  paid 
into  Court,  a  sum  equivalent  to  the 
yearly  rent  reserved  by  the  lease, 
and  the  rest  of  the  income  during 
that  term  must  be  accumulated  and 
invested.  At  the  end  of  the  term 
the  tenant  for  life  wiU  be  entitled 
to  the  income  arising  from  the  ac- 
cumulation as  well  as  from  the 
original  purchase-money;  for  there 
is  no  reason  why  the  tenant  for  life 
should  receive  more  income  than  he 
did  before  the  land  was  taken,  and 
it  is  clear  that,  unless  there  were 
an  accumulation  of  some  portion  of 
the  income,  there  would  not,  at  the 
determination  of  the  lease,  be  in 
Court  such  a  sum  as  would  repre- 
sent the  value  of  the  whole  fee.  In 
re  Wootton's  Estate,  1  L.  E.,  Eq. 
689 ;  In  re  Mette's  Estate,  7  L.  E., 
Eq.  72.  But  see  In  re  Steioard's 
Estate,  1  Drew.  636. 

As  to  Payment  of  Interest  on  In- 
cumbrances or  Principal  hy 
Tenant  for  Life. 

As  a  general  rule,  a  tenant  for 
life,  whether  conventional  or  by 
operation  of  law,  is  bound,  and  may 
be  compelled  by  the  remainderman 
{Makings  v.  Makings,  1  De  G.,  E. 
&  J.  358),  as  far  as  the  rents  wiU 
extend,  to  keep  down  the  interest 
of  a  mortgage  {Hungerford  v.  Hun- 
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gerford,  Gilb.  Eq.  Eep.  69 ;  5  Ves. 
106;  Faullcner  v.  Daniel,  3  Hare, 
206  ;  Simpson  v.  0^ Sullivan,  7  0. 
&  F.  550),  or  of  any  ascertained 
charge  {Marshall  v.  Crowther,  2 
Ch.  D.  199),  on  real  estate  during 
the  time  lie  is  in  possession,  a  dow- 
ress  of  course  being  liable  only  to 
one-third  {Squire  v.  Cotnpton,  2  Eq. 
Ca.  Abr.  387),  and  the  assets  of  a 
tenant  for  life  -wlU  be  liable  to  his 
arrears  {Baldivin  v.  Baldtvin,'  4  Ir. 
Ch.  Eep.  501  ;  6  Ir.  Ch.  Eep.  156). 
And  this  liability  of  the  estate  of  a 
deceased  tenant  is  not  affected  by  sect. 
49  of  the  Landlord  and  Tenant  Law 
Amendment  (Ireland)  Act,  1860  (23 
&  24  Vict.  c.  154),  or  by  sect.  4  of 
the  Apportionment  Act,  1870  (33  & 
34  Yict.  c.  36).  See  In  re  Gore  (a 
minor),  9  Ir.  E.,  Eq.  83. 

It  is  laid  down  by  Lord  "West- 
bury,  L.  C,  that  "A  tenant  for  life 
has  all  his  lifetime  to  pay  off  the 
arrears  of  the  interest,  and  he 
cannot  be  charged  with  neglect  of 
duty,  neither  does  any  right  arise 
to  the  remainderman  until  the  death 
or  insolvency  of  the  tenant  for  life." 
See  Scholejield  v.  Lockwood,  4  De  G. 
Jo.  &  Sm.  31.  This  dictum,  how- 
ever, stands  by  itseK,  and  is  con- 
trary to  the  current  of  authorities. 

And  the  executor  of  a  deceased 
tenant  for  life  may  be  compelled 
by  the  remainderman  to  apply  the 
arrears  of  rent  and  the  apportioned 
part  due  to  the  tenant  for  life  in 
payment  of  the  interest  due  on 
charges  upon  the  inheritance.  In  re 
Fitzgerald's  Estate,  1  Ir.E.,Eq.  453. 

Where  the  legal  estate  is  vested 
in  trustees,  a  tenant  for  life  can  only 
enter  into  possession  on  the  terms 
of  keeping  down  the  interest  of  in- 


cumbrances. For  if  the  trustees 
remain  in  possession,  and  the  in- 
come is  not  sufficient  to  pay  the 
interest,  they  ma;y  charge  it  on  the 
corpus.  But  if  they  let  the  tenant 
for  life  into  possession,  they  can 
only  do  so  on  the  undertaking  of 
the  tenant  for  life  to  keep  down 
the  interest.  See  Dixon  v.  Peacock, 
3  Drew.  288,  292 — There  trustees 
allowed  a  tenant  for  life  to  enter 
into  possession,  who  paid  the  in- 
terest of  incumbrances  and  ex- 
pended money  in  improvements. 
The  trustees  did  not  caU  for  any 
account  of  the  rents,  and  the  evi- 
dence, both  as  to  the  income  being 
insufficient  to  keep  down  the  incum- 
brances, and  as  to  the  improved 
value  of  the  estate,  was  unsatisfac- 
tory. The  tenant  for  life  purchased 
the  property,  and  the  trustees  al- 
lowed her  to  deduct  from  the  pur- 
chase-money the  money  expended 
in  paying  interest  and  in  improve- 
ments. It  was  held  by  Sir  E.  T. 
Kindersley,  V.  C,  that  she  ought 
not  to  have  been  allowed  those 
sums. 

Although  an  adult  tenant  in  tail 
in  possession  is  not  bound  to  keep 
down  the  interest  on  a  mortgage, 
because  the  remainderman  is  said 
to  be  "at  his  mercy"  {Kennedy  v. 
Daly,  1  Ir.  Ch.  Eep.  445) ;  an  in- 
fant tenant  in  tail  is  bound  to  do 
so.  Sangeson  v.  Cruise,  1  Ves. 477, 
480,  cited ;  Sangeson  v.  Sealy,  2 
Atk.  412;  T.  &  E.  176;  1  Bligh, 
499  ;  Burgess  v.  Mawhey,  T.  &  E. 
177.  See  2  Fish.  Mortg.  973,  3rd  ed. 

It  has  been  held,  however,  that 
a  tenant  for  life,  with  an  abso- 
lute power  of  appointment,  is  bound 
to    keep    down    the    interest    on 
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charges  created  by  liimself .  Whit- 
bread  V.  Smith,  3  De  Gex,  Mac.  & 
Gord.  741. 

The  law  is  the  same  when  the 
charge  is  made  upon  the  property 
by  will,  and  even  in  the  case  of 
debts  by  simple  contract  charged 
upon  the  estate.  Wastell  v.  Leslie, 
13  L.  J.,  N.  S.,  Ch.  205. 

In  the  case  of  a  redeemable  an- 
nuity charged  upon  an  estate,  the 
tenant  for  life  will  only  be  bound 
to  keep  down  the  interest  of  the  es- 
timated value  of  the  annuity.  Bul- 
wer  V.  Astley,  1  PhU.  422. 

A  tenant  for  life,  moreover,  will 
be  obliged  out  of  the  whole  of  his 
income,  when  increased,  to  pay  off 
the  arrears  which  accrued  due 
during  his  own  life  in  consequence 
of  the  income  having  been  too  small 
formerly  to  enable  him  to  keep 
them  down.  Thuswhere  the  interest 
of  a  charge  fell  into  arrear  in  con- 
sequence of  the  existence  of  a 
jointure  prior  to  the  charge,  it  was 
held  that  upon  the  death  of  the 
jointress  the  tenant  for  life  was 
bound  to  pay  the  arrears  which  had 
accrued  due  out  of  the  increased 
surplus  income.  See  Revel  v.  Wat- 
Icinson,  1  Yes.  93,  94 ;  Tracy  v. 
Lady  Hereford,  2  Bro.  128. 

The  mere  laches  of  a  mortgagee 
in  not  demanding  interest  from  a 
tenant  for  life  is  no  bar  to  his  claim 
for  arrears  against  the  estate  or 
remainderman,  there  being  nothing 
to  show  connivance  or  coUusion  be- 
tween the  tenant  for  life  and  mort- 
gagee (Loftus  v.  Swift,  2  Sch.  & 
Lef.  642,  655 ;  Wrixon  v.  Viie,  2 
Dru.  &  War.  192);  but  when  ar- 
rears are  raised  out  of  the  estate, 
the  remainderman  is  entitled  to  be 


recouped  out  of  the  future  income 
[Makings  v.  Makings,  1  De  G.,  P.  & 
J.  355  ;  see  also  Hawkins  v.  Haw- 
kins, 6  L.  J.  Eep.,  N.  S.  (Ch.)  69), 
or  assets  {Kirivan  v.  Kennedy,  3 
Ir.  E.,  Eq.  472)  of  the  tenant  for 
life  the  full  amount  of  the  arrears 
of  interest  raised  out  of  the  estate, 
in  priority  both  to  the  assignees  in 
bankruptcy  or  insolvency  '( Waring 
V.  Coventry,  2  My.  &  K.  406 ;  Coote 
V.  O'Reilly,  1  Jo.  &  Lat.  455  ;  7  Ir. 
Eq.  Eep.  356),  or  judgment  credi- 
tors [Kilworth  V.  Moitntcashell,  12 
Ir.  Ch.  Eep.  43)  of  the  tenant  for 
life. 

The  claim  of  the  remainderman 
to  be  recouped  in  such  a  case  came 
within the40th  section  of  the  Statute 
of  Limitations  (3  &  4  Will.  4,  c.  27), 
and  will  be  barred  by  the  lapse  of 
twenty  years  after  a  present  right 
to  receive  the  money  has  accrued  to 
a  person  capable  of  giving  a  dis- 
charge for  it  {Kirivan  v.  Kennedy,  3 
I.  E.,  Eq.  472) ;  but  by  37  &  38  Vict. 
c.  57,  after  1st  January,  1879,  the 
claim  win  be  barred  by  the  lapse  of 
twelve  years.     Sects.  8,  9. 

Nor  does  the  statute  run  as 
against  a  right  to  be  recouped  out 
of  a  fund  in  Court,  which  is  there 
in  usum  jus  habentium.  See  How- 
lin  V.  Sheppard,  6  Ir.  E.,  Eq.  38. 
There  H.,  a  remainderman,  paid 
with  his  own  money,  after  he  came 
into  possession,  interest  which  had 
accrued  due  during  the  preceding 
estate  for  Ufe,  upon  charges  affect- 
ing the  inheritance.  It  was  held  by 
Chatterton,  Vioe-ChanceUor  of  Ire- 
land, first,  that  his  executor  was 
entitled  in  1870  (as  against  the  per- 
sonal representative  of  the  tenant 
for  life)  to  be  recouped  out  of  ■  a 

H  2 


Digitized  by  Microsoft® 


100 


Lewis  Bowles's  Case. 


fund  in  Court,  the  produce  of  tlie 
rents  of  the  life  estate  brought  in 
in  1815  by  a  receiver  appointed  in 
an  incumbrancer's  suit  instituted 
against  the  tenant  for  life ;  secondly, 
that  the  fund  having  remained  in 
Court  during  the  whole  period  from 
1815  to  1870  in  usum  jus  haben- 
tium,  the  claim  of  H.'s  executor 
■was  not  barred  by  the  Statute  of 
Limitations. 

Where  a  mortgagee,  having  per- 
mitted a  tenant  for  life  to  run  into 
arrears  for  interest,  purchased  the 
life    estate,    and    took    possession 
under  the  purchase ;  it  was  held  by 
Lord  Alvanley,  M.  E.,  that  he  was 
bound  to  apply  the  surplus  rents 
and  profits  beyond  the  current  in- 
terest in  discharge  of  the  arrears, 
and  that  he  could  not  charge  any 
part  of  them  against  the  inherit- 
ance.    Lord  Penrhyn  v.  Hughes,  5 
Ves.  99.    In  commenting  upon  this 
case  Sir  W.  Page  Wood,  V.  C,  has 
well  observed,  that  there  were  two 
answers  to  the  claim  of  the  mort- 
gagee to  throw  the   arrears  upon 
the  inheritance,  "  one  that  he  came 
in  under  a  person  whose   duty  it 
was  to  keep  down  the  interest,  and 
against  whom   a   bill  could  have 
been  filed  by  the  reversioner  to 
compel  him  to  keep  it  down ;  and 
the  mortgagee  claiming  under  him 
could  not  be  ill  a  better  position, 
and  could  not  charge  upon  the  re- 
version the  interest  which  the  tenant 
for  life  could  not  so  have  charged. 
Another  answer  might  have  been, 
that  the  mortgagee  was  trying  to 
turn  interest  into  principal,  which 
the   Court  of  Chancery  never  al- 
lows."    Zay,  338. 
.^ijid  where  a  tenant  for  life  has 


permitted  arrears  of  charges  to  ac- 
cumidate,  it  has  been  held  that  the 
claim  of  a  remainderman  for  com- 
pensation out  of  the  life  estate,  for 
the  increased  burden  thus  cast  on 
the  inheritance,  has  priority  over 
charges  on  the  life  estate  created 
by  the  tenant  for  life,  and  secured 
by  a  demise  of  a  legal  term,  with- 
out notice  of  the  facts  constituting 
the  remainderman's  equity  {Fitz- 
maurice  v.  Murphy,  8  Ir.  Ch.  Eep. 
363).  But  see  dictum  of  Lord 
Eomilly,  M.  E.,  Lord  Kensington  v. 
Bouverie,  19  Beav.  64.  And  arrears 
of  interest  permitted  by  the  tenant 
for  life  to  accrue  due  upon  charges 
afEecting  the  inheritance  may,  upon 
his  decease,  be  set  off  against 
charges  affecting  the  inheritance 
which,  at  the  time  of  his  decease, 
were  vested  in  him.  In  re  Whyte, 
7  Ir.  Ch.  Eep.  61,  n. 

Where  a  tenant  for  life  of  an 
estate  subject  to  a  charge  bearing 
interest  pays  the  interest,  although 
the  rents  and  profits  are  insufficient 
for  that  purpose,  he  cannot  make 
himself  an  incumbrancer  on  the 
estate  for  this  excess  in  his  pay- 
ments, if  he  has  not  given  to  the  re- 
maindermen any  intimation  of  the 
insufficiency  of  the  rents  and  profits, 
and  of  his  intention  to  charge  the 
excess  of  his  payments  on  the  in- 
heritance. Under  such  circum- 
stances there  is  a  presumption  of 
the  sufficiency  of  the  rents  and  pro- 
fits, and  the  personal  representatives 
of  the  tenant  for  life  cannot  be 
allowed  to  rebut  that  presumption. 
Kensington  v.  Bouverie,  7  H.  L. 
Cas.  557,  reversing  the  decision  of 
the  Lords  Justices  (7  De  Gex,  Mac. 
&  G.  134),  and  affirming  the  deci- 
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siou  of  Sir  J.  Eomilly,  M.  E.  (19 
Beav.  39). 

If  tlie  tenant  for  life  under  sucL. 
circumstances  is  himself  tlie  person 
entitled  to  the  benefit  of  the  charge, 
and  has  mortgaged  it,  and  his  mort- 
gagees have  regularly  been  paid  the 
interest  on  the  mortgage  debt,  they 
are  in  no  better  situation  than  the 
personal  representatives  (lb.).  In 
Shore  V.  Shore,  4  Drew.  501,  under 
the  win  of  his  father,  who  died  in 
1836,  Offley  Shore  was  residuary 
legatee  and  executor,  and  tenant  for 
life  of  the  testator's  real  estate,  with 
remainder  to  his  son,  the  testator's 
grandson.  The  testator  at  his 
death  was  largely  indebted,  and  his 
personal  estate  was  outstanding, 
owing,  as  to  the  greater  part,  to  his 
having  advanced  large  sums  of 
money  to  a  bank,  of  which  his  son 
Ofiley  Shore  was  a  partner.  Offley 
Shore  did  not  pay  the  debts  or  get 
in  the  chief  portion  of  the  personal 
estate,  namely,  the  debts  due  from 
the  bankers.  The  debts  remained 
unpaid,  carrying  interest,  but  Offley 
Shore  kept  down  the  interest  on  the 
debts  out  of  the  rents  of  the  real 
estate.  In  January,  1 843,  the  firm 
of  bankers  of  which  Offley  Shore 
was  one  of  the  partners  became 
bankrupt.  Ultimately  enough  per- 
sonalty was  received  to  pay  a  large 
portion  of  the  testator's  debts,  and 
was  so  applied,  and  then  the  real 
estate  was  sold.  It  was  held  by 
Sir  E.  T.  Kindersley,  V.  C,  that  no 
portion  of  the  money  representing 
the  corpus  of  the  real  estate  could 
be  applied  in  recouping  the  tenant 
for  hf e  the  interest  he  had  paid. 

Where  an  estate  is  given  to  a 
person  for  life,  with  remainder  over. 


and  the  rents  of  the  estate  up  to  the 
death  of  the  tenant  for  life  are  in- 
sufflcient  to  pay  an  annuity  made 
chargeable  on  the  estate,  it  will  be 
a  question  of  intention  whether  the 
arrears  of  the  annuity  are  to  be 
thrown  upon  the  corpus  of  the  estate 
or  not.  See  Foster  v.  Smith,  1 
Phil.  629 ;  Miller  v.  Huddleston, 
3  Mac.  &  Gord.  513;  Play  fair  v. 
Cooper,  1  W.  E.  216. 

But  where  a  testator's  debts  are 
charged  upon  his  real  estate,  as  be- 
tween the  tenant  for  life  and  re- 
mainderman, the  interest  on  the 
debts  must  be  borne  by  the  income 
as  from  the  time  of  the  testator's 
death.  Barnes  v.  Bond,  32  Beav.  653. 

The  general  right  of  parties  en- 
titled to  real  estate,  given  to  one 
for  life,  with  remainder  over,  if 
the  interest  exhausts  the  rents,  is, 
that  all  or  any  of  the  parties  in- 
terested have  a  right  to  have  the 
estate  discharged  by  sale  of  the 
real  estate.  See  Cooke  v.  Chol- 
mondeley,  4  Drew.  244.  There  a 
testator  devised  real  estates,  upon 
trust  during  the  lives  of  his  wife 
and  two  daughters,  out  of  the 
rents,  to  pay  his  debts  (other  than 
debts  charged  on  the  real  estate  by 
way  of  mortgage)  and  his  legacies, 
to  keep  up  the  mansion-house  and 
to  pay  an  annuity  to  his  daughters, 
and,  subject  thereto,  to  pay  the 
rents  to  his  wife  and  daughters. 
There  were  mortgages  which  ex- 
hausted the  rents.  It  was  held  by 
Sir  E.  T.  Kindersley,  V.  C,  that 
one  of  the  daughters  and  the  wife 
might  have  part  of  the  estates  sold 
to  pay  off  the  mortgages. 

The  obligation  of  a  tenant  for 
life  of  an  estate  subject  to  incum- 
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brances  to  keep  down  interest  on 
the  incumbrances,  exists  only  as  be- 
tween Mm  and  tbe  remainderman, 
and  not  as  between  bim  and  tbe  in- 
cumbrancers. See  In  re  Morley, 
8  L.  E.,  Eq.  594.  Tbere  a  testator 
devised  real  estate  to  trustees  for  a 
term  of  500  years  upon  trust  to 
raise  a  sum  of  9,000?.,  with  interest, 
for  bis  younger  children,  and  sub- 
ject thereto,  to  his  son  F.,  for  life, 
with  remainders  over.  One  moiety 
of  the  charge  of  9,000?.  became 
vested  in  the  testator's  daughter, 
M.  No  part  of  the  charge  was 
ever  raised,  and  P.,  who  had  been 
let  into  possession,  failed  to  keep 
down  the  interest.  M.  died  in  the 
lifetime  of  P.,  having  by  her  will 
left  him  a  legacy  to  be  paid  out  of 
her  moiety  of  the  9,000?.  It  was 
held  by  Sir  E.  Malins,  V.  C,  that 
the  legacy  could  not  be  retained  by 
the  executors  of  M.  in  satisfaction 
of  the  arrears  of  interest  due  to  her. 
And  it  seems  that  where  a  tenant 
for  life  has,  by  paying  off  a  charge 
affecting  the  inheritance,  obtained 
for  himself  an  equivalent  charge 
upon  it,  in  the  event  of  the  tenant 
for  life  dying  leaving  arrears  of 
interest  unpaid,  his  representatives 
may  set  off  the  charge  so  paid 
against  the  claim  of  the  remainder- 
man for  arrears  of  interest,  Howlin 
v.  Sheppard,  6  I.  E.,  Eq.  497. 

As  to  Arrears  of  Interest  of  a  pire- 
vious  Tenant  for  Life. 
A  tenant  for  life  is  not  liable,  as 
between  himself  and  the  remainder- 
man or  reversioner  in  fee,  unless  he 
contract  to  do  so  {Kihvorth  v. 
Moimtcashell,  12  Ir.  Oh.  Eep.  43, 
55),  to  pay  out  of  Ihe  rents  and 


profits  of  the  estate  arrears  of  in- 
terest on  a  mortgage  which  accrued 
due  during  the  life  of  a  preceding 
tenant  for  life  who  died  insolvent ; 
but  such  arrears  are  primarily  a 
charge  upon  the  inheritance  (see 
Sharshaiv  v.  Gihhs,  1  Kay,  333 ; 
Caulfield  v.  Maguire,  2  J.  &  L. 
141,  158,  censuring  the  dicta  of 
Lord  Alvanley,  M.  E.,  in  Penrhyn  v. 
Hughes,  2  Bro.  0.  0.  128;  Kirtvan 
v.  Kennedy,  4  I.  E.,  Eq.  499) :  the 
reason  being,  that,  asboth  the  tenant 
for  life  and  remainderman  or  rever- 
sioner have  it  equally  in  their  power 
to  compel  the  previous  tenant  for 
life,  when  in  possession,  to  keep 
down  the  interest  {Hayes  v.  Hayes, 
1  Oh.  Oas.  223),  it  is  not  just  that 
the  consequence  of  the  neglect  to 
do  so  should  be  thrown  exclusively 
on  the  tenant  for  life.  See  also  Ken- 
nedy v.  Daly,  7  Ir.  Oh.  Eep.  445. 

Where  there  are  successive  life 
estates,  if  a  subsequent  tenant  for 
life  is  compelled  to  pay  arrears  of 
interest  upon  a  charge  affecting  the 
inheritance  which  had  accrued  due 
during  a  prior  life  estate,  he  is 
entitled  to  the  repayment  of  that 
sum  out  of  the  inheritance.  Kirivan 
V.  Kennedy,  4  I.  E.,  Eq.  499. 

"Where,  however,  the  inheritance 
of  the  wife  is  subject  to  a  mortgage, 
she  and  her  husband  are  not  bound 
during  her  life  to  keep  down  the 
interest  for  the  benefit  of  her  heir ; 
the  arrears,  therefore,  upon  her 
death,  would  have  to  be  added  to 
the  principal,  and  the  husband,  as 
tenant  by  the  curtesy,  would  be 
bound  during  his  life  to  keep  down 
the  interest  on  the  aggregate 
amount,  but  he  is  not  entitled  to  an 
allowance  for  any  interest  actually 
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paid  during  tlie  life  of  his  wife. 
Ruscombe  v.  Hare,  2  Bligh, 
N.  S.  192. 

Wliere  a  mortgaged  estate  is  sold, 
the  tenant  for  life  will  be  entitled 
to  the  interest  of  the  surplus. 
Tracy  v.  Lady  Hereford,  2  Bro. 
C.  0.  137. 

A  tenant  for  life,  however,  whe- 
ther conventional  or  by  operation 
of  law,  may  redeem  the  estate,  and 
in  that  case  he  has  a  lien  upon  it 
for  such  part  of  the  charge  as  the 
remainderman  ought  to  have  con- 
tributed ;  if,  however,  the  tenant 
for  life  refuse  to  redeem,  the  re- 
mainderman may,  by  redeeming 
the  mortgage,  and  ejecting  the 
tenant  for  life,  and  taking  posses- 
sion of  the  profits,  or  by  filing  a 
bill  of  foreclosure,  compel  him  to 
come  in  and  contribute,  or  give  up 
the  possession  of  the  estate  (Coote's 
Mortg.  527;  Jones  v.  Griffith,  2 
Coll.  207;  and  see  3  Anst.  757). 
And  the  contribution  between  the 
parties,  as  in  the  analogous  case  of 
contributions  for  fines  upon  the  re- 
newal of  leaseholds,  wiU.  be  in  pro- 
portion to  the  respective  interests 
of  the  parties.  White  v.  White, 
9  Yes.  654. 

As  to  the  apportionment  of  rents 
between  the  representatives  of 
tenant  for  life  and  remainderman, 
see  dun's  Case,  and  note,  post. 

Emblements,  Right  of  Tenant  for 
Life  to. 
Where  persons  having  limited 
interests,  as,  for  instance,  for  a 
man's  own  life  (Br.  "Emble- 
ments," pi.  6;  7  H.  4,  17),  pour 
autre  vie  (Co.  Litt.  55  b),  as  tenant 
by    the     curtesy    (2     Bl.    Comm. 


122),  or  dowress  (Statute  of  Merton, 
20  Hen.  3,  c.  2) ;  or  as  parson 
(28  Hen.  8,  c.  11) ;  having  soivn 
their  lands  with  such  seeds  as  pro- 
duce annual  profits,  their  estates 
determine  by  act  of  God,  or  of 
another,  before  harvest,  they,  or 
their  representatives,  will  be  en- 
titled to  emblements,  or,  in  other 
words,  to  the  crops  of  what  they 
have  sown,  bearing  an  annual 
profit,  such  as  corn,  hemp  and  flax, 
with  liberty  to  enter  upon  the  land 
and  carry  them  away  (Co.  Litt.  55  a), 
though  not  of  such  things  as  they 
may  have  planted,  not  bearing  an 
annual  profit,  such  as  young  fruit- 
trees,  oaks,  ashes,  elms,  nor  of  the 
produce  of  acorns  which  they  may 
have  sown  (Co.  Litt.  55  b). 

Hops,  it  seems,  although  growing 
out  of  the  old  roots,  will  go  to  the 
executor   or  administrator  of    the 
tenant  for  life,  because  it  is  said 
"they  grow  by  the  manurance  and 
industry  of  the  owner,  and  so  are 
like  emblements"  (Vin.  Abr.  "Em- 
blements,"'pi.  77;  LathamY.Atwood 
Cro.  Car.  515,  pi.  13).     In  Graves  v. 
Weld,  5  Barn.  &  Ad.  105,  a  tenant, 
for   a  term  determinable   upon   a 
life,  sowed  the  land  in  spring,  first 
with  barley   and  soon   after  with 
clover;  the  life  expired  in  the  fol- 
lowing summer.    In  the  autumn  the 
tenant  mowed  the  barley,  together 
with  a  little  of  the  clover  plant 
which  had  sprung  up.     The  clover 
so  taken  made  the  barley  straw 
more  valuable  by  being  mixed  with 
it;    but  the  increase  of  the  value 
did  not  compensate  for  the  expense 
of    cultivating   the   clover,    and   a 
farmer  would  not  be  repaid  such 
expense  in  the  autumn  of  the  year 
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iu  wliicli  it  was  sown.  Tte  rever- 
sioner came  into  possession  in  the 
winter,  and  took  two  crops  of  the 
same  clover  after  more  than  a  year 
had  elapsed  from  the  sowing.  It 
was  held  by  the  Court  of  Queen's 
Bench  that  the  tenant  was  not  en- 
titled to  emblements  of  either  of 
these  two  crops :  first,  because  em- 
blements can  be  claimed  only  in  a 
crop  of  a  species  which  ordinarily 
repays  the  labour  by  which  it  is 
produced  within  the  year  in  which 
that  labour  is  bestowed ;  and  se-. 
condly,  because  even  if  the  plaintiff 
were  entitled  to  one  crop  of  the 
vegetable  growing  at  the  time  of 
the  cesser  of  his  interest,  this  had 
been  already  taken  by  him  at  the 
time  of  cutting  the  barley.  See 
also  Flanagan  v.  Seaver,  9  Ir.  Ch. 
Eep.  230. 

Where,  however,  the  estate  is 
determined  by  the  act  of  the  tenant 
for  life,  as  by  surrender  (Com.  Dig. 
Biens,  G),  by  forfeiture  for  breach 
of  a  condition  or  otherwise  (Co. 
Litt.  55  b),  or  by  marriage  of  a 
woman  who  holds  durante  viduitate 
sud  {Gland's  Case,  5  Co.  116  a;  Co. 
Litt.  65  b),  the  tenant  for  life  will 
not  be  entitled  to  emblements.  So 
likewise  a  parson  who  resigns  his 
living  is  not  entitled  to  emblements 
from  the  glebe  (Buliver  v.  Buliver, 
2  Barn.  &  Aid.  470).  But  it  seems 
if  the  land  of  the  tenant  for  life, 
whose  estate  was  determined  by  his 
own  act,  had  been  in  the  occupation 
of  a  lesseO)  that  the  tenant  shall 
nevertheless  have  emblements,  in- 
asmuch as  it  would  be  unjust  that 
he  should  be  prejudiced  by  the  act 
of  his  lessor  (see  Oland  v.  Burdivick, 
Cro.  Eliz.  460;   -S".  C.  nom.   Oland 


V.  Bardwick,  Gouldsb.  189;  Bulwer 
V.  Bulwer,  2  B.  &  A.  470.  Sed  vide 
Oland' s  Case,  6  Co.  116  a).  Now, 
however,  by  14  &  15  Vict.  c.  25,  s.  1, 
the  tenant,  if  at  rack  rent,  wiU  be 
entitled  to  hold  to  the  end  of  the 
current  year  of  the  tenancy  in  lieu 
of  emblements,  to  which  he  will  be 
no  longer  entitled. 

But  a  person  who  has  not  a 
claim  to  emblements  cannot  claim 
the  benefit  of  the  extended  term. 
Hence  it  has  been  held  that  a  tenant 
pour  autre  vie,  who  had  underlet  the 
land,  could  not  claim  to  hold  under 
14  &  15  Yiot.  c.  25,  after  the  death 
of  the  cestui  que  vie,  his  under- 
tenants having  relinquished  all 
claims  to  emblements.  Lord  Strad- 
hroke  v.  Mulcahy,  2  Ir.  Com.  L.  Eep. 
(N.  S.)  406. 

A  tenant  pour  autre  vie  will  not, 
it  seems,  by  the  mere  act  of  over- 
holding,  forfeit  his  right  to  emble- 
ments of  crops  sown  by  "him  before 
the  termination  of  his  lease,  upon 
the  death  of  the  cestui  que  vie 
{Kelly  V.  Webber,  11  Ir.  C.  L.  Eep. 
(N.  S.)  57,  61) ;  but  the  landlord, 
upon  recovering  in  ejectment,  will 
be  entitled  to  crops  sown  after  the 
termination  of  the  tenancy.     lb. 

A  tenant  for  life  will  not  be  en- 
titled to  emblements  even  if  the 
estate  be  determined  by  act  of  God, 
if  the  land  have  been  sown  by 
another  person.  Thus  if  a  woman 
seised  in  fee  or  for  life  of  land,  sows 
it,  and  afterwards  takes  a  husband, 
who  dies  before  severance,  it  seems 
the  wife  shall  have  the  crop,  and 
not  the  executor  or  administrator  of 
the  husband,  because  he  did  not  sow 
the  land  (Vin.  Abr.  "Emblements," 
pi.  17).     So  if  A.  seised  in  fee  of 
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land  sows  it  with  grain,  and  after- 
wards grants  it  to  B.  for  life,  with 
remainder  to  C,  and  B.  dies  before 
severance,  C.  shall  have  the  corn, 
and  not  the  executors  of  B.,  for  the 
reason  that  industry  and  charge  on 
the  part  of  B.  are  wanting.  lb.  21 ; 
Hobart's  Eep.  178,  per  Curiam; 
and  see  Br.  "  Emblements,"  pi.  26. 

If  emblements  be  not  disposed  of 
either  by  will  or  otherwise  they  will 
go  to  the  executors  or  administra- 
tors of  the  tenant  for  life.  If  they 
are  piu-chased  by  a  landlord  from 
his  former  tenant  they  will  pass  by 
a  demise  of  the  lands  simply  with- 
out exceptions  to  a  new  tenant. 
Copley  V.  Enright,  8  Ir.  Com.  L. 
•Eep.  (N.  S.)  393. 

The  rule  by  which  emblements 
are  given  to  the  representatives  of 
the  tenant  for  life  is,  it  is  said, 
founded  on  a  consideration  of  pubHc 
benefit,  for  the  encouragement  of 
husbandry  and  the  increase  and 
plenty  of  provisions.  Co.  Litt. 
55  b;  1  Eoll.  Abr.  726. 

Fixtures,  Right  of  Tenant  for  Life 
to. 
The  law  upon  this  subject  de- 
pends upon  grounds  analogous  to 
that  of  emblements,  viz.,  that  it  is 
for  the  public  good  that  a  person 
having  a  limited  interest  as  tenant 
for  life,  who  erects  a  fixture  for  the 
better  use  or  enjoyment  of  land, 
should  not  be  deprived  of  it  by  the 
claim  of  the  remainderman  or  re- 
versioner, on  the  ground  of  its  an- 
nexation to  the  freehold.  Formerly 
it  was  a  general  rule  of  law,  that 
whatever  was  fixed  to  the  freehold 
became  part  of  it,  and  could  not  be 
taken  from  it  (Co.  Litt.  53  a);  this 


rule,  however,  has  been  justly  re- 
laxed; for  instance,  it  has  been  held, 
that  a  cider-min  let  into  the  ground 
by  a  tenant  for  life,  or  tenant  in  tail 
{Anon.,  cited  3  Atk.  15),  or  fire  en- 
gines or  steam  engines  erected  in 
a  colliery  {Lawton  v.  Lawton,  3 
Atk.  13;  Dudley  v.  Warde,  Amb. 
113),  belong  to  his  personal  repre- 
sentative. Lord  Hardwicke,  in  com- 
menting on  the  latter  case,  observes, 
"  The  reason  of  emblements  going 
to  the  executor  of  a  particular 
tenant  holds  here, — to  encourage 
agriculture ;  suppose  a  man  of  in- 
different health,  he  would  not  erect 
an  engine  at  a  vast  expense  unless 
it  should  go  to  his  family."  See 
2  Smith's  L.  C.  182,  7th  edit.,  note 
to  Eltoes  V.  Mawe ;  Amos  &  Per.  on 
Fix.  137,  2nd  edit. ;  Brown  on  Fix- 
tures, 191,  3rd  edit.  ;  and  Fisher  v. 
Dixon,  12  C.  &  F.  312. 

Estovers,  Right  of  Tenant  for  Life  to. 

The  owners  of  the  inheritance,  as 
they  may  alien  or  in  any  way  dis- 
pose of  the  ivhole  thereof,  so  they 
may  feU.  timber,  open  mines,  puU 
down  houses,  being  merely  a  part 
thereof,  and  they  would  not  be 
liable,  either  in  law  or  equity,  for 
waste.  See  Liford's  Case,  11  Co. 
50a ;  Plowd.  259  ;  Jervis  v.  Bruton, 
2  Vern.  251;  Attorney -General  v. 
Duke  of  Marlborough,  3  Madd.  498. 

Where,  however,  a  person  has 
merely  a  limited  interest  in  land,  as 
tenant  for  life,  and  therefore  cannot 
alien  or  dispose  of  the  whole  thereof, 
so  he  cannot  in  general  do  anything 
which  would  sever  or  destroy  any 
part  of  the  inheritance,  or  what 
forms  a  parcel  thereof,  as  by  felling 
timber,  opening  mines,  puUing  down 
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houses,  -wiiich  is  termed  -waste,  and 
will  be  examined  into  somewliat 
fully  hereafter. 

To  avoid,  however,  the  incon- 
venience which  would  result  if  tbo 
severe  restrictions  were  placed  upon 
persons  having  limited  interests, 
the  law  allows  to  every  tenant  for 
life,  as  incident  to  his  estate  (unless 
restrained  by  special  contract),  three 
kinds  of  estovers, — viz.  housebote, 
or  a  sufficient  quantity  of  wood  for 
the  fuel  and  repairs  of  his  house, 
ploughbote,  sufficient  wood  for 
making  and  repairing  agricultural 
implements ;  and  haybote,  for  re- 
pairing fences.  These  estovers, 
however,  must  be  reasonable.  Co. 
Litt.  41  b. 

However,  what  a  person  may 
lawfully  take  for  estovers,  he  cannot 
apply  for  another  purpose.  Thus, 
although  he  may  fell  timber  for 
repairs,  he  cannot  sell  it  to  pay  the 
wages  of  the  persons  employed  in 
making  them  (Br.  "Waste,"  pi. 
112) ;  so  if  he  suffers  the  timber  to 
lie  until  it  is  rotten  (lb.),  or  fells 
more  than  is  necessary,  even  if  he 
alleges  that  it  is  wanted  for  future 
repairs  {Gorges  v.  Stanfield,  Cro. 
Eliz.  593),  it  is  waste.  So  if  he  seU. 
timber  and  employ  the  money  for 
repairs,  or  even  if  he  buy  the  timber 
again  and  employ  it  in  repairs,  yet 
"it  is  waste  for  the  vendition" 
(Com.  Dig.  "Wast,"  (D)  5;  Co. 
Litt.  53b).  Accordingly  it  was  held 
in  Simmons  v.  Norton,  7  Bing.  640, 
that  in  an  action  of  waste  for  cut- 
ting timber,  the  defendant  could 
not  give  in  evidence,  even  in  miti- 
gation of  damages,  that  the  timber 
was  cut  for  the  purpose  of  necessary 
repairs,  but  turning  out  to  be  unfit 


for  that  purpose,  was  exchanged 
for  other  timber  which  was  applied 
to  the  repairs. 

So  a  rector  may  cut  down  timber 
for  the  repairs  of  the  parsonage 
house  or  chancel,  and  is  entitled  to 
botes  for  repairs  {Strachy  v.  Francis, 

2  Atk.  217) ;  but  he  cannot  seU  the 
timber  to  defray  the  expense  of 
ordinary  repairs  {Duhe  of  Marl- 
borough V.  St.  John,  5  De  G.  & 
Sm.  174),  nor  for  the  purpose  of 
making  a  general  repairing  fund. 
Soiverhy  v.  Fryer,  8  L.  E.,  Eq.  417, 
422. 

And  he  may,  perhaps,  have  a 
right  to  dispose  of  timber,  and 
apply  the  proceeds  in  getting  some 
other  timber  for  repairs  at  a  more 
convenient  place.  (lb.)  Eor  it 
would  be  absurd  to  make  a  man 
who  has  cut  down  timber  on  an 
estate  drag  that  selfsame  timber 
the  whole  distance  to  the  spot — it 
may  be  half-a-dozen  or  ten  miles — 
off  where  it  is  wanted.  Por  it  wDl 
come  to  the  same  thing  whether  he 
uses  the  specific  timber  he  has  cut 
upon  the  woodwork  repairs,  or 
whether  he  sells  it  and  buys  timber 
of  equal  value  to  be  applied  for  the 
same  purpose.  lb. ;  and  see  Wither 
v.  Dean  and  Chapter  of  Winchester, 

3  Mer.  421,  426  ;  Knight  v.  Mosely, 
Amb.  176. 

The  parson,  however,  with  the 
consent  of  the  patron  and  ordinary, 
but  not  of  the  patron  alone  {Holden 
V.  Weeles,  1  J.  &  H.  278),  may 
dispose  of  timber  and  open  mines, 
and  the  Court  would  have  no  diffi- 
culty, on  a  proper  application,  in 
directing  timber  to  be  cut,  and 
the  produce  to  be  applied  for  the 
benefit  of  the  living  {Duke  of  Marl- 
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borough   v.    St.   John,  5  De  G.    & 
8m.  179). 

No  presumption  of  a  grant  autho- 
rizing a  parson  to  open  a  mine  -will 
be  drawn  from  tKe  fact  that  a  mine 
under  a  glebe  has  for  a  long  time 
been  worked  by  underground  pas- 
sages from  adjoining  collieries. 
Bartlett  v.  Phillips,  4  De  G.  &  J.  414. 

The  patron  is  the  proper  person 
to  institute  a  suit  to  restrain  the 
opening  of  mines,  and  generally 
the  only  proper  person  {Holden  v. 
WeeUs,  1  J.  &  H.  278,  285),  but  it 
seems  that  the  ordinary  may  take 
proceedings  to  prevent  waste  by 
collusion  between  the  patron  and 
incumbent.  lb.  See  also  Knight  v. 
Mosehj,  1  Amb.  175. 

It  appears  to  have  been  formerly 
laid  down  that  the  patron's  right  is 
only  to  restrain  future  waste,  and 
does  not  extend  to  an  account  of 
past  profits  before  the  fiHng  of  the 
biU.  See  Knight  v.  Mosely,  Amb. 
176  ;  and  Holden  v.  Weehes,  1  J.  & 
H.  278.  In  a  recent  case,  however. 
Sir  W.  M.  James,  V.  C,  expressed 
a  strong  opinion  that  the  patron 
has  power  to  file  a  bill  for  an 
account  against  a  vicar  who  has 
wrongfully  cu.t  timber  after  he  has 
turned  it  into  money,  in  order  that 
it  may  be  invested  for  the  benefit 
of  the  advowson,  it  being  conceded 
that  the  patron  is  entitled  to  the 
specific  timber  {Sowerhy  v.  Fryer, 
8  L.  E.,  Eq.  417,  423) ;  and  in  that 
case,  where  timber  had  been  im- 
properly felled,  but  not  sold,  by  the 
vicar,  his  Honor  held  that  the 
patron  was  entitled  to  an  order  from 
the  Court  that  the  timber  might  be 
sold,  and  the  proceeds  brought  into 
Court.  See  lL.C.,Eq.  801,  5th  edit. 


Waste. 

With  the  exception  that  we  have 
already  mentioned  in  favour  of 
tenant  in  tail  after  possibility  of 
issue  extinct,  tenants  for  their  own 
life  or  pour  autre  vie  (unless  made 
unimpeachable  of  waste),  or  tenants 
for  life  by  operation  of  law,  as 
tenant  in  dower  or  tenant  by  the 
curtesy,  are  bound  not  to  commit 
what  is  termed  waste.  Ap  Sice's 
Case,  3  Leon.  121  ;  Co.  Litt.  53a. 

It  may  here  be  mentioned,  that 
at  common  law  waste  was  only 
punished  in  tenants  for  life  by 
operation  of  law,  viz.  tenants  in 
dower  and  tenants  by  the  curtesy, 
but  not  in  tenants  for  life  by  con- 
vention, for  the  law  that  created 
the  estate  of  the  former,  gave  also 
a  remedy  against  them ;  but  as  the 
latter  came  in  by  the  lease  of  the 
owner  of  the  land,  if  he  did  not 
provide  against  his  lessee  doing 
waste,  it  was  considered  right  that 
he  should  bear  the  consequence  of 
his  own  negligence  and  default.  By 
the  Statute  of  Marlebridge  (32 
Hen.  3)  and  the  Statute  of  Glouces- 
ter (5  Edw.  1),  as  laid  down  in  the 
principal  case,  lessees  for  life,  and 
lessees  for  years,  were  made  pun- 
ishable for  waste. 

Waste,  which  is  of  three  kinds, — 
1st,  actual  or  voluntary ;  2ndly,  per- 
missive ;  3rdly,  equitable, — may  be 
defined  as  the  destructive  or  ma- 
terial alteration  of  things  forming 
an  essential  part  of  the  inheritance. 

Actual  or  Voluntary  Waste. 

Actual  or  voluntary  waste  is  an 
offence  of  commission,  as  in  the  de- 
struction of  houses  by  pulling  them 
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down,  or  any  fixtures  thereto,  sucli 
as  ■wainscots,  doors,  mndows,  fur- 
naces or  tlie  like  (Co.  Litt.  53a) ; 
cutting  down  or  topping  timber 
trees,  so  as  to  make  tkem  decay 
(lb.  As  to  what  are  timber  trees, 
see  Honyivood  y.  Honywood,  18 
L.  E.,  Eq.  306,  310  ;  Dunn  v.  Bryan, 
7I.E.,Eq.l43);  stubbing  up  under- 
wood, which  a  tenant  for  life  may 
lawfully  cut  down  (Co.  Litt.  53a) ; 
cutting  down  trees  or  fences, 
which,  though  not  timber,  are 
a  shelter  of  the  hoiise  (lb.) ;  or 
fruit  trees  growing  in  a  garden  or 
orchard  (lb.;  Com.  Dig.  "Wast," 
D.  5).  And  although  a  tenant  for 
life  may  cut  down  as  underwood, 
willows  in  a  plantation  or  wood,  he 
cannot  do  so  except  in  due  course 
{Himiphreys  v.  Harrisoii,  1  J.  &  W. 
582  ;  Pigot  v.  Btdlock,  1  Ves.  jun. 
479 ;  Hampton  v.  Hodges,  8  Ves. 
105 ;  and  see  Phillips  v.  Smith,  14 
M.  &  W.  589),  nor  if  they  were 
planted  by  the  side  of  a  river  to 
maintain  the  banks,  as  he  would 
thereby  commit  waste.  Br. 
"Waste,"  pi.  130,  143;  Sir  George 
Stripping's  Case,  cited  22  Yin.  Abr. 
449,  pi.  11,  note. 

With  regard  to  thinnings  of 
plantations  it  has  been  held,  that 
as  between  tenant  for  life  and  re- 
mainderman, the  thinnings  of  fir 
trees  under  twenty  years  of  age 
belong  to  the  tenant  for  life 
(Pidgeley  v.  Pawling,  2  Coll.  275) ; 
and  indeed  all  fair  and  proper 
thinnings,  such  as  timber  under 
twenty  years  of  age,  and  aU  cop- 
pices cut  periodically  in  the  nature 
of  crops.  Bateman  v.  Hotchkin,  31 
Beav.  487  ;  Earl  Cowley  v.  Welles- 
ley,  1  L.  E.,  Eq.  656;  35  Beav.  635; 


Honywood  v.  Honywood,  18  L.  E., 
Eq.  310. 

A  tenant  for  life,  moreover,  may 
cut  down  all  trees  not  being  timber 
{Honywood  v.  Honywood,  18  L.  E., 
Eq.  310);  with  the  exception  that 
he  must  not,  unless  for  the  purpose 
of  properly  thinning,  cut  down  those 
trees  which,  being  under  twenty 
years  of  age,  are  not  timber  but 
which  would  be  timber  if  they 
were  over  twenty  years  of  age.  For 
if  he  cuts  them  down,  he  commits 
waste,  as  he  prevents  the  growth 
of  the  timber.     lb.  310. 

Digging  pits  for  gravel,  lime, 
clay,  brick,  earth,  stone  or  the  like, 
except  for  repairs,  or  for  mines  of 
metal,  coal  or  the  like,  hidden  in 
the  earth,  which  were  not  open  when 
the  tenant  for  life  came  in,  is  waste 
(Co.  Litt.  53  b  ;  Viner  v.  Vaughan, 
2  Beav.  466) ;  but  he  has  a  right 
to  continue  the  working  of  pits  or 
mines  previously  opened,  though 
not  perhaps  where  they  are  old  and 
abandoned,  or  where  mere  prepa- 
rations had  been  made  for  opening 
them.  Clavering  v.  Clavering,  2 
P.  Wms.  389  ;  Viner  v.  Vaughan,  2 
Beav.  466 ;  Spencer  v.  Seurr,  31 
Beav.  334,  as  to  what  is  an  old  coal 
mine. 

So  in  Earl  Cowley  v.  Wellesley,  1 
L.  E.,  Eq.  656,  659,  a  tenant  for 
life  was  held  entitled  to  the  income 
arising  from  the  sale  of  gravel  dug 
and  taken  from  the  waste  land  of 
a  manor,  which  had  been  so  dug 
and  taken  for  many  years. 

So  by  the  .general  law,  a  tenant 
for  life  has  a  right  to  the  proceeds 
of  an  open  brickfield.  Per  Bacon, 
V.  C,  in  Miller  v.  Miller,  13  L.  E., 
Eq.  268. 
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Af ortiori  ■will  lie  be  entitled  there- 
to, Tvliere  the  profits  are  given  to 
him  even  although  the  brickfields 
be  vested  in  trustees  upon  a  discre- 
tionary power  to  sell,  if  in  the  ex- 
ercise thereof  they  do  not  sell.  See 
Miller  V.  Miller,  13  L.  E.,  Eq.  263. 
As  to  cutting  turf  in  bogs,  see  Cop- 
pinger  v.  Gubbins,  3  J.  &  L.  397. 

New  pits  or  shafts  may  be  made 
in  working  a  mine  already  open,  in 
order  to  pursue  the  same  vein 
( Clavering  v.  Clavering,  2  P.  Wms. 
388  ;  and  Hellier  v.  Twifodd,  there 
cited),  or  even  a  new  vein.  Spencer 
V.  Sciirr,  31  Beav.  334.  See  also 
Bagot  V.  Bagot,  32  Beav.  509. 

The  conversion  of  arable  land  by 
the  tenant  into  wood,  or  e  converso 
(Co.  Litt.  53  b),  or  meadow  into 
arable,  is  waste ;  for,  as  Lord  Coke 
observes,  "it  changeth  not  only  his 
course  of  husbandry,  but  the  proof 
of  his  evidence"  (lb.).  And  in  an 
action  of  waste  for  ploughing  an 
ancient  meadow,  the  defendant 
cannot,  under  the  general  issue, 
nul  wast,  give  evidence  that  the 
ploughing  was  resorted  to  according 
to  the  custom  of  the  country,  for 
the  purpose  of  ameliorating  the 
meadow  {Simmons  v.  Norton,  7 
Bing.  640).  As  between  tenant 
for  life  and  remainderman,  it  is  not 
waste  to  plough  up  pasture  land 
held  under  lease,  if  it  were  not 
pasture  at  the  date  of  the  lease. 
Morris  v.  Morris,  1  Hog.  238. 

A  parson  or  vicar,  however,  is 
not  to  be  considered  as  merely  a 
tenant  for  life  under  a  will  or  settle- 
ment; therefore  the  Court  will  not, 
on  a  bill  filed  by  the  patron,  restrain 
him  from  ploughing  up  a  meadow 
infested  with  moss  and  weeds,  for 


the  purpose  of  laying  it  down  in 
grass  when  properly  cleaned.  The 
Duke  of  St.  Albans  v.  Skipwith, 
8  Beav.  354.  See  Hoskins  v.  Fea- 
therstone,  2  Bro.  C.  C.  652,  where 
the  bill  was  filed  against  the  widow 
of  an  incumbent.  See  also  Huntley 
V.  Russell,  13  Q.  B.  572;  Duke  of 
Marlborough  v.  St.  John,  5  De  G.  & 
Sm.  174. 

Ploughing  up  a  rabbit  warren  by 
charter  or  prescription  is  waste 
(Harg.  Co.  Litt.  53  a,  note  (8) ; 
Angerstein  v.  Hunt,  6  Ves.  488). 
Secus,  if  it  be  only  lands  stored 
with  rabbits  and  not  a  legal  warren. 
22  Yin.  Abr.  tit.  "Waste,"  438,  pi. 
13;  Lurting  v.  Conn,  1  Ir.  Ch.  Eep. 
273. 

Deer  in  a  lawful  park  are  part  of 
the  inheritance,  and  it  is  waste  in  a 
tenant  for  life  to  do  anything  to 
sever  the  deer  from  the  inheritance ; 
and  it  seems  "  that  reclaiming  deer 
is  an  act  of  waste,  because  it  makes 
them  no  longer  venison  in  a  park, 
but  chattels,  like  any  other  domes- 
ticated animals."  Per  "Wood,  V.C., 
in  Ford  v.  Tynte,  2  J.  &  H.  153. 

Permissive  Waste. 

Permissive  waste  is  described  by 
Lord  Coke  as  an  act  of  omission; 
as  not  doing  repairs,  whereby  houses 
are  suffered  to  faU.  into  decay  (2 
Inst.  145);  but  it  is  not  waste  at 
common  law,  either  voluntary  or 
permissive,  to  leave  land  uncul- 
tivated {Hutton  V.  Warren,  1  Mees. 
&  W.  472,  per  Parke,  B.) ;  and  it 
has  been  said  that  permissive 
waste  is  equally  within  the  Statute 
of  Gloucester  (6  Edw.  1,  c.  5),  as 
voluntary  waste  is.     Co.  Litt.  53  a. 

It  seems,  hovfever,  to  be  doubtful 
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at  tlie  present  day,  whether  an 
action  ■will  lie  for  permissive  waste 
[Powys  V.  Blagrave,  4  De  Gex, 
Mao.  &  Gord.  448;  Warren  v. 
Ruclall,  1  J.  &  H.  13);  the  de- 
cisions, at  any  rate,  seem  to  show 
that  it  cannot  be  maintained  against 
tenant  from  year  to  year  (  Gibson  v. 
Wells,  1  N.  E.  290),  or  for  years 
[Heme  v.  Benbow,  4  Taunt.  764  ; 
and  see  Harnett  v.  Maitland,  16 
M.  &  W.  257),  even  if  he  has 
covenanted  to  repair,  and  leave  the 
premises  in  as  good  a  condition  as 
they  were  at  a  certain  period. 
Jones  V.  Hill,  7  Taunt.  392  ;  1  B. 
Moore,  100.  See  also  1  Wms. 
Saund.  323  d;  2  Wms.  Saund. 
252  b.  See  and  consider  Yelloivly 
V.  Gower,  11  Exch.  293,  294. 

TUthough  formerly  a  contrary 
opinion  was  expressed  by  Lord 
Hardwicke  in  Partriche  v.  Poivlet, 
2  Atk.  282,  it  seems  now  to  be 
clearly  settled  that  a  Court  of, 
Equity  would  not  interfere  in  cases 
of  permissive  waste  by  tenant  for 
life  having  the  legal  estate,  nor 
where  it  was  vested  in  trustees  in- 
directly through  the  medium  of  a 
trust  created  in  the  property.  Poivys 
V.  Blagrave,  4  De  Gex,  Mac.  &  Gord. 
448,  where  Lord  Cranworth,  af- 
firming the  decision  of  Sir  "W.  Page 
Wood,  V.  C.  (reported  Kay,  495), 
said :  "  It  was  argued,  indepen- 
dently of  the  trust,  that  it  is  the 
duty  of  a  tenant  for  life  to  repair, 
'  equitas  sequitur  legem,'  but  even 
legal  liability  now  is  very  doubtful 
{Gibson  V.  Wells,  1  N.  E.  291; 
Heme  v.  Benbow,  4  Taunt.  764). 
Whatever  be  the  legal  liability, 
this  Court  has  always  declined  to 
interfere   against  mere  permissive 


waste   {Lord    Castlemaine  v.   Lord 
Craven,    22    Vin.    Abr.    523,    tit. 
'Waste,'    pi.     11).       There    the 
Master  of  the    Eolls    said,    '  the 
Court     never    interposes    in    case 
of  permissive  waste,  either  to  pro- 
hibit or  to  give  satisfaction,  as  it 
does  in  case  of  wilful  waste.'     On 
this  ground  relief  was  refused  in 
Wood  V.   Gaynon  (Amb.  395).     In 
that  case  a  tenant  for  life  had  been 
guUty  of  permissive  waste,  and  the 
plaintiff  and  one  of  the  defendants, 
B.  Lyme,  were  reversioners  ;  Lyme 
refused  to  join  with  the  plaintiff  in 
an  action  at  law.     The  Master  of 
the  Eolls  refused  to  assist  the  plain- 
tiff, saying,  that  as  there  was  no 
precedent,  he  would  not  make  one ; 
adopting  the  argument  that  it  would 
tend  to  harass  tenants  for  life  and 
jointresses,  and  that  suits  of  this 
kind  would  be  attended  with  great 
expense  in   depositions   about  the 
repairs.     With  respect  to  the  case 
of  Caldwell  v.  Baylis  (2  Mer.  408), 
it  does  not  sustain  the  doctrine  for 
which  it  was  cited.     The  case  of 
Re  Skingley  (3  Mac.  &  G.  221)  was 
founded  on  the  express  obKgation 
of  the  lunatic  to  keep  in  repair." 
Gregg    v.     Coates,    23    Beav.    33 ; 
Warren  v.  Rudall,  1  Johns.  &  H. 
1,  13.    See  also  White  v.  McCann,  1 
Ir.  0.  L.  Eep.  205. 

As  to  legal  liabUity  for  per- 
missive waste,  see  Greene  v.  Cole,  2 
Wms.  Saund.  644,  and  notes;  and 
Harnett  v.  Maitland,  16  M.  &  W. 
257. 

But  an  account  would  be  granted 
where  there  was  an  express  cove- 
nant from  the  tenant  for  life  to 
repair.  Marsh  v.  IVells,  2  S.  &  S. 
87. 
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To  tvhffm  Things  severed  from  the 
Inheritance  hy  Waste,  8fc.  he- 
long. 

By  whatever  means — by  act  of 
God,  as  by  a  tempest,  or  by  act  of 
man,  as  by  a  trespasser,  or  by  waste 
of  tbe  tenant — things  are  severed 
from  the  inheritance,  whether  they 
be  the  materials  of  a  house,  timber, 
or  the  produce  of  mines,  they  will 
become  at  once  the  property  of  the 
owner  of  the  first  estate  of  inherit- 
ance in  esse,  whether  in  fee  or  tail 
{Uvedall  v.  Uvedall,  2  EoU.  Abr. 
119  ;  WhitJieldY.  Beivit,  2  P.  "Wms. 
240;  Bewick  v.  Whitfield,  3  P. 
Wms.  267;  Honyivoody.  Honywood, 
18  L.  E.,  Eq.  311),  even  although 
there  may  be  an  intervening  estate 
of  freehold  in  a  tenant  for  life 
without  impeachment  of  waste 
{Pigot  V.  Bulloch,  1  Ves.  jun.  484  ; 
Ge7it  V.  Harrison,  Johns.  617,  524); 
unless  in  the  case  of  waste  by  a 
tenant  for  Uf e,  there  has  been  collu- 
sion or  acquiescence  on  the  part  of 
the  owner  of  the  inheritance.  As 
to  which,  see  Garth  v.  Cotton,  1 
L.  C,  Eq.  751,  5th  edit.,  and  the 
note  thereto.  Gresley  v.  Mousley, 
3  De  G.,  E.  &  J.  433. 

A  tenant  for  life  is,  however,  en- 
titled to  have  the  benefit  arising 
from  the  sale  of  all  such  trees 
thrown  down  by  the  wind  as  he 
would  be  entitled  to  cut  down  him- 
self. BatemanY.  Hotchhin,  31  Beav. 
486  ;  Bagot  v.  Bagot,  32  Beav.  509, 
518. 

So  where  deer  in  a  lawful  park 
have  been  reclaimed  by  the  tenant 
for  hfe,  he  will  not  by  such  an  act 
of  waste  acquire  a  property  therein, 
but  they  will  belong  to  the  person 
entitled  to  the  first  estate  of  inherit- 


ance in  remainder  (2  J.  &  H.  153, 
154) ;  but  in  a  case  where  the  deer 
had  been  reclaimed  by  the  tenant 
for  life.  Sir  W.  Page  Wood,  V.  C, 
in  a  suit  by  incumbrancers  of  the 
tenant  for  life,  refused  an  applica- 
tion by  remaindermen  to  prevent 
the  receiver  from  letting  the  park, 
except  as  a  deer  park,  and  with 
proper  covenants  for  preserving  the 
deer,  his  Honor  being  of  opinion 
that  the  deer  being  reclaimed  he 
could  not  interfere  to  prevent  the 
land  being  let  in  the  best  way;  but 
he  said  that  his  decision  iipon  this 
point  had  nothing  to  do  with  the 
question  the  remaindermen  might 
thereafter  be  entitled  to  take  with 
respect  to  any  acts  done  to  reclaim 
the  deer.  Ford  v.  Tynte,  2  J.  &  H. 
150,  154. 

Although  a  tenant  for  life  be  im- 
peachable for  waste,  if  the  timber 
is  in  such  a  state  that  it  is  in 
danger  of  running  to  decay,  the 
Court,  in  order  to  prevent  actual 
waste  or  destruction  from  taking 
place,  will,  after  proper  inquiries, 
order  the  timber  to  be  cut,  and 
invest  the  money  for  the  persons 
entitled  to  the  inheritance,  and  will 
alLow  the  tenant  for  life  the  interest 
so  long  as  he  lives.  Tooker  v. 
Annesley,  5  Sim.  235  ;  Waldo  v. 
Waldo,  7  Sim.  261 ;  Tollemache  v. 
Tollemache,  1  Hare,  456 ;  Consett 
V.  Bell,  1  Y.  &  C.  0.  0.  569.  gee 
1  L.  C,  Eq.  823,  5th  edit.,  and  the 
cases  there  cited. 

The  rule  is  the  same  where  a 
trustee  has  felled  timber  and  the 
Court  has  adopted  his  act.    lb.  824. 

Ordinarily  the  Court  will  not 
adopt  the  act  of  a  tenant  for  Hfe 
impeachable  for  waste,  who  will  not 
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be  allowed  to  derive  any  advantage 
from  his  own  wrongful  act  {Sea- 
ffrave  v.  Knight,  2  L.  E.,  Cli.  App. 
632 ;  Williams  v.  Duke  of  Bolton, 
3  P.  Wms.  268,  n.).  Secus,  where 
lie  has  cut  down  the  timber  not 
otherwise  than  in  a  due  course  of 
management,  and  has  paid  the 
money  into  Court.  Lowndes  v. 
Norton,  6  Oh.  D.  139. 

The  jurisdiction  of  the  Court  to 
direct  the  fall  and  sale  of  timber  on 
settled  estates,  except  ornamental 
timber,  is  extended  by  the  Settled 
Estates  Act,  1877  (40  &  41  Vict.  c. 
18),  s.  16,  repealing  and  re-enacting 
19  &  20  Vict.  c.  120,  s.  11. 

Tenant  for  Life  without  Impeach- 
ment of  Waste. 
Where,  in  an  instrument  making 
a  person  tenant  for  life,  a  clause  is 
inserted  that  he  is  to  be  "without 
impeachment  of  waste,"  he  may,  as 
laid  down  in  the  principal  case,  fell 
timber,  open  new  mines  or  pits  (Co. 
Litt.  220  a,  and  the  note  1*),  and 
wOl  have  full  property  in  the  pro- 
duce, as  win  also  be  the  case  where 
timber  trees  or  timber  parcel  of  a 
house  are  blown  down;  his  interest, 
however,  does  not  arise  until  the 
severance  takes  place.  Anon.,  Mos. 
237;  Pyne  v.  Bor,  1  T.  E.  55; 
Wolf  V.  Hill;  Bridges  v.  Stephens, 
2  Swanst.  149,  n.,  150;  Williams 
V.  Williams,  15  Ves.  425.  If,  how- 
ever, the  severance  of  timber  take 
place  during  the  existence  of  a  prior 
limited  interest,  the  tenant  for  life 
without  impeachment  for  ■<vaste 
could  not  maintain  trover,  inasmuch 
as  it  would  vest  immediately  in  the 
owner  of  the  inheritance.  1  Ves. 
jun.  484. 


Where  timber  has  been  felled  by 
the  order  of  the  Court  ( Tooher  v. 
Annesley,  5  Sim.  235),  or  by  trus- 
tees (W^a^^^o  V.  Waldo,  7  Sim.  261), 
the  proceeds  must  be  invested,  the 
income  paid  to  successive  tenants 
for  life,  though  impeachable  for 
waste  {Tooher  v.  Annesley,  5  Sim. 
235 ;  Tollemache  v.  Tollemache,  1 
Hare,  456 ;  Ferrand  v.  Wilson,  4 
Hare,  381),  and  the  capital  trans- 
ferred to  the  first  owner  of  the 
inheritance  or  the  first  tenant  for 
life,  without  impeachment  of  waste 
{Waldo  V.  Waldo,  12  Sim.  107; 
Phillips  V.  Barlow,  14  Sim.  263),  as 
real  estate.  Field  v.  Brown,  27 
Beav.  90.  See  Gent  v.  Harrison, 
Johns.  517. 

Where  the  timber  had  been  felled 
by  the  trustees,  and  debts  which  are 
a  burthen  on  the  inheritance  have 
been  paid  by  the  sale  of  timber, 
a  tenant  for  life  without  impeach- 
ment of  waste  is  entitled  to  have 
the  amount  raised  by  the  sale  of  the 
estates.  Davies  v.  Wescomb,  2  Sim. 
425. 

If  the  clause  were  "  without  im- 
peachment of  any  action  of  waste," 
no  action  could  be  brought  agaiast 
the  tenant ;  but  it  seems  he  would 
not  have  the  property  in  the  thing 
severed  by  waste  (Co.  Litt.  220  a). 
This  clause  may  be  restricted  by 
exceptions,  as  "except  in  houses," 
"voluntary  waste  in  houses  only 
excepted"  (1  Ves.  265),  and,  as  in 
Garth  V.  Cotton  (Dick.  183;  1  L. 
Cas.,  Eq.  751,  6th  edit.),  "  voluntary 
waste  excepted,"  which'  would  in 
fact  only  excuse  permissive  waste. 

The  words  "  without  impeach- 
ment of  waste,  farther  than  wilful 
waste,"  were  held  sufiicient  to  give 


Digitized  by  Microsoft® 


Lewis  Bowles''s  Case. 


113 


the  tenant  for  life  the  interest  of 
money  arising  from  the  sale  of  de- 
caying timher,  faUen  hy  the  order 
of  the  Court  of  Chancery.  Wick- 
ham  V.  Wicliham,  19  Ves.  419. 

And  where  a  man  on  his  marriage 
settled  his  estate  on  himself  for  life, 
"without  impeachment  of  or  for 
any  manner  of  waste,  save  and  ex- 
cept spoil  or  destruction,  or  volun- 
tary or  permissive  waste,  or  suffer- 
ing houses  and  buildings  to  go  to 
decay,  and  in  not  repairing  the 
same,"  it  was  held  that,  he  was 
entitled  to  cut  all  such  timber  (ex- 
cept ornamental)  as  the  owner  of 
the  estate  in  fee  simple,  having  due 
regard  to  his  present  interest  and 
to  the  permanent  advantage  of  the 
estate,  might  properly  cut  in  a  due 
course  of  management.  Vincent  v. 
Spieer,  22  Beav.  380. 

So  the  exemption  from  liability 
to  waste,  annexed  to  a  life  estate, 
may  be  made  subordinate  to  a  dis- 
cretionary power  in  trustees  to  fell 
timber,  and  the  Court  of  Chancery 
has  by  injunction  restrained  the 
tenant  for  life  fromcuttingtimber  so 
as  to  interfere  with  the  discretionary 
power  of  the  trustees,  provided  there 
were  no  mala  fides,  nor  any  wanton 
or  unreasonable  exercise  of  their 
discretion.  Kekewich  v.  Marker,  3 
Mac.  &  Gord.  311 ;  and  see  Briggs 
V.  Earl  of  Oxford,  5  De  Gex  & 
Sm.  156. 

As  to  when,  in  carrying  into  effect 
executory  trusts,  a  tenant  for  life 
will  be  made  dispunishable  for 
waste,  see  note  to  Glenorchy  v. 
Bosville,  1  L.  C.  Eq.  40,  5th  ed.,  and 
cases  there  cited. 

As  to  the  effect  of  an  assignment 

T.L.C. 


by  tenant  for  life  without  impeach- 
ment of  waste  of  timber  and  timber- 
like  trees,  see  Gordon  v.  Woodford, 
6  Jur.,  N.  S.  59 ;  27  Beav.  603. 

It  has  been  before  said  that  a 
tenant  for  life  without  impeachment 
of  waste  only  acqiiires  an  interest 
in  timber  upon  its  actual  severance 
from  the  estate  ;  hence  it  has  been 
held  that  where  trustees,  under  a 
common  power  of  sale  and  exchange, 
sell  any  estate  without  the  timber, 
the  tenant  for  Uf  e,  although  without 
impeachment  for  waste,  cannot  lay 
claim  to  the  money  for  which  the 
timber  is  sold  {Doran  v.  Wiltshire, 
3  Swanst.  699;  Wolf  v.  Hill,  2 
Swanst.  149,  note);  and  moreover, 
such  an  exercise  of  the  power  has 
been  decided  to  be  bad  at  law,  nor 
has  the  subsequent  investment  of 
the  price  of  the  timber  by  the 
tenant  for  life  in  the  names  of  the 
trustees  been  deemed  sufficient  to 
give  validity  to  the  transaction,  and 
a  bill  in  equity  to  make  good  the 
defect  in  the  sale  has  been  dis- 
missed.    See  Cholmeley  v.  Paxton, 

3  Bing.  207 ;  S.  C.  nom.  Cockerell 
V.  Cholmeley,  10  B.  &  C.  564;  Wolf 
V.  Hill,  2  Swanst.  149,  n. ;  Doran 
V.  Wiltshire,  3  Swanst.  699 ;  Chol- 
meley V.  Paxton,  5  Bing.  48  ;  Cock- 
erell V.  Cholmeley,  3  Euss.  565  ;  1 
Euss.  &  My.  418,  424;  6  Bligh, 
N.  S.  120  ;  1  C.  &  P.  60.  See  Sug. 
Prop.  491 .  See  also  Adney  v.  Field, 
Amb.  654  ;  Stratford  v.  Lord  Aid- 
borough,  1  Eidg.  281 ;  Scott  Y.Davis, 

4  My.  &  Cr.  87. 

Upon  the  same  principle  the  sale 

of  the  surface  of  land  under  the 

ordinary  power  of  sale,   reserving 

the  minerals,  was  held  to  be  invalid. 

1 
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Buckley  v.  Howell,  29  Beav.  646; 
see  Art.,  8  Jur.,  N.  S.  Part  2,  235. 

However,  by  tlie  Property  and 
Trustees  Belief  Amendment  Act 
(22  &  23  Vict.  c.  35),  s.  13,  where 
under  a  power  of  sale  a  bona  fide 
sale  shaU.  liave  been  made  of  an 
estate  ivith  the  timber  thereon,  or  any 
other  articles  attached  thereto,  and 
tbe  tenant  for  life,  or  any  other 
party  to  the  transaction,  shall  by 
mistake  be  allowed  to  receive  for 
his  own  benefit  a  portion  of  the 
purchase  money  as  the  value  of  the 
timber  or  other  articles,  the  Court 
of  Chancery,  upon  payment  of  the 
full  value  of  the  timber  or  articles, 
at  the  time  of  the  sale,  with  interest 
and  the  settlement  thereof,  may 
declare  the  sale  valid,  and  there- 
iipon  the  legal  estate  is  to  vest  as 
if  the  power  had  been  duly 
executed. 

Under  the  Settled  Estates  Act, 
1877  (40  &  41  Vict.  c.  19),  repeahng 
and  re-enacting  the  Settled  Estates 
Act  (19  &  20  Vict.  c.  120),  the  Court 
may  authorize  a  sale  of  the  timber 
not  being  ornamental  on  settled 
estates  (see  sect.  16).  Moreover,  on 
the  sale  of  any  land  under  the  act 
''  any  earth,  coal,  stone  or  mineral 
maybe  excepted"  (sect.  13).  And 
on  a  sale  of  mines  apart  from  the 
surface,  with  rights  of  using  the 
surface  for  the  workings,  a  rent 
may  be  reserved  in  respect  of  the 
surface  damage  from  time  to  time. 
In  re  Milward's  Estate,  6  L.  P.,  Eq. 
248. 

By  the  Confirmation  of  Sales  Act 
(25  &  26  Vict.  c.  108),  no  sale,  ex- 
change, partition  or  enfranchise- 
ment made  in  exercise  of  a  trust  or 
power  not  forbidding  the  exception 


or  reservation  of  minerals  is  to  be 
invalid  (unless  already  declared  to 
be  so,  or  there  is  a  suit  pending), 
on  the  ground  only  that  the  trust  or 
power  did  not  expressly  authorize 
an  exception  or  reservation  of  mi- 
neralswhioh  hasbeen  made  (sect.  1) ; 
and  hereafter  such  exception  or  re- 
servation may  be  made  by  trustees 
and  others  with  the  sanction  of  the 
Court  of  Chancery,  to  be  obtained 
on  petition  (sect.  2).  The  act  does 
not,  however,  extend  to  Ireland  or 
Scotland.     Sect.  3. 

As  to  the  decisions  under  this  act 
see  1  L.  C,  Eq.  267,  5th  edit. 

Procedure  in  Cases  of  Waste. 

Eormerly,  one  mode  of  proceeding 
in  case  waste  was  committed  was 
by  an  action  at  conmion  law  upon 
a  writ  of  waste  (see  Jefferson  v. 
Bishop  of  Durham,  1  Bos.  &  Pul. 
120) ;  but  it  was  in  many  respects 
both  inconvenient  and  ineffective, 
and  has  been  some  time  since  abo- 
lished (3  &  4  Wai.  4,  c.  27,  s.  36). 
Another  mode  of  procediu-e  at  law 
was  by  an  action  on  the  case.  2 
Wms.  Saund.  252,  n.  7  ;  and  see 
21  &  22  Vict.  c.  27,  ss.  2,  3. 

Many  inconveniences,  however, 
being  found  to  attend  the  procedure 
at  law,  resort  was  usually  had  to 
Courts  of  Equity ;  inasmuch  as  they 
not  only  had  previous  to  17  &  18 
Vict.  c.  195,  exclusive  jurisdiction 
by  injunction  to  interfere  to  pre- 
vent the  tlu'eatened  commission  of 
waste,  or  forbid  a  continuance  of  it, 
but  had  also  fuU  power  to  take  ac- 
counts and  give  compensation  for 
past  waste  (see  Drew.  Injunot.  134) ; 
but  by  17  &  18  Vict.  c.  125,  s.  79, 


Digitized  by  Microsoft® 


Lewis  Bowles's  Case. 


lit 


■where  an  action  at  law  had  been 
brought,  a  writ  of  injunction  might 
be  obtained,  from  the  Court  of  Law 
in  which  such  action  was  brought, 
against  the  repetition  or  continuauoe 
of  the  injury. 

Waste  formerly  cognizahle  only  in 
Equity  termed  Equitable  Waste. 
Courts  of  Equity  not  only  inter- 
fered to  prevent  waste  at  law,  but 
also  waste  for  which  there  was  for- 
merly no  remedy  at  law,  and  which 
was  hence  termed  eqidtahle  waste. 

The  first  class  of  cases  was  where, 
in  consequence  of  the  intervention 
of  a  mesne  remainder  for  life,  the 
person  having  the  inheritance  in  re- 
mainder or  reversion  could  not  pro- 
ceed at  law  against  the  prior  tenant 
for  life  ;  the  person  having  the  in- 
heritance only  having  power  at  law 
to  proceed  against  the  immediate 
tenant  for  life ;  Courts  of  Equity 
granted  an  injunction  to  restrain 
waste.  See  Moore,  554  ;  Tracy  v. 
Tracy,  1  Vern.  23  ;  Farrant  v.  Lovel, 
723  ;  and  see  note  to  Garth  v.  Cotton, 
1  L.  C,  Eq.  802,  5th  edit. 

Again,  although  as  we  have  seen 
where  there  had  been  a  severance  of 
timber,  the  person  having  a  vested 
remainder  in  the  inheritance  would 
be  entitled  to  it,  nevertheless  where 
a  tenant  for  life  and  remainderman 
in  fee,  by  collusion  committed  waste, 
as  by  felling  timber,  before  a  prior 
contingent  remainderman  in  fee 
came  into  existence,  a  Court  of 
Equity  would,  if  there  were  any 
estate  of  freehold  interposed, 
whether  vested  in  trustees  or  any 
other  persons,  interpose  by  injunc- 
tion. Garth  V.  Cotton,  Dick.  183; 
3  Atk.  751 ;  1  Yes.  546;   1  L.  Cas. 


Eq.   802,  822,   823,  5th  edit.,  and 
cases  there  cited. 

The  most  remarkable  interposi- 
tion of  Courts  of  Equity  was  in  re- 
straining a  tenant  for  life,  although 
"  without  impeachment  of  waste," 
from  committing  maUcious,  extra- 
vagant and  humorsome  waste ;  such 
as  pulling  down  or  dismantling  a 
mansion-house  ( Vane  v.  Lord  Bar- 
nard, 2 Vern.  738;  Pr.Ch.454;  Gilb. 
Eq.  Eep.  127),  or  even  farmhouses, 
unless  it  were  intended  to  make 
two  into  one  {Aston  v.  Aston,  1  Ves. 
265),  grubbing  up  a  wood  so  as  to 
destroy  it  absolutely  (lb.),  felling 
timber  planted  or  left  standing  for 
shelter  or  ornament  of  a  mansion- 
house  or  grounds  {Bolt  v.  Lord 
Somerville,  2  Eq.  Ca.  Abr.  759; 
Pacliington' s  Case,  3  Atk.  215 ; 
Strathmore  v.  Boives,  2  Bro.  C.  C. 
166;  Chamherlyne  v.  Dummer,  1 
Bro.  C.  C.  166;  3  Bro.  C.  C.  549; 
Campbell  V.  Allgood,  17  Beav.  623; 
Ford  V.  Tynte,  2  De  G.,  Jo.  &  Sm. 
127),  even  if  planted  by  the  tenant 
for  life  himself.  Coffin  v.  Coffin, 
Jac.  71. 

And  a  tenant  in  tail  after  possi- 
bility of  issue  extinct,  although  as 
we  have  seen  from  the  nature  of 
his  estate  unimpeachable  of  waste, 
would  be  restrained  from  com- 
mitting wUful  and  malicious  waste. 
Attorney- General  v.  Duke  of  Marl- 
borough, 3  Madd.  538  ;  Abrahal  v. 
Bubb,  2  Show.  69;  2  Ereem.  52; 
2  Eq.  Ca.  Abr.  757  ;  2  Swanst.  172; 
Anon.,  2  Frem.  278  ;  Cooke  v.  Whal- 
ley,  1  Eq.  Ca.  Abr.  400. 

By  a  recent  act  the  legal  power 
of  a' tenant  for  life  without  impeach- 
ment of  waste  to  commit  equitable 
waste  is  taken  away.     See  the  Ju- 
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dicature  Act,  1875  (36  &  37  Vict. 
c.  66),  -wMoh  enacts,  that  "  an  estate 
for  ILfe  without  impeacliment  of 
waste  shall  not  confer,  or  be  deemed 
to  have  conferred,  upon  the  tenant 
for  life  any  legal  right  to  commit 
waste  of  the  description  known  as 
equitable  waste,  unless  an  intention 
to  confer  such  right  shall  expressly 
appear  by  the  instrument  creating 
such  estate."    Sect.  25,  sub-sect.  3, 

Tenants  for  years,  and  tenants  in 
tail  after  possibility  of  issue  extinct, 
arenotmentionedin  this  section  (25), 
but  probably  are  brought  within 
it  by  sub-section  II,  according  to 
which,  if  there  is  a  conflict  or  va- 
riance between  the  rules  of  equity 
and  the  common  law,  the  former 
will  prevail.  Trower's  Prevalence 
of  Equity,  p.  22. 

It  appears  that  the  doctrine  rela- 
tive to  the  produce  of  legal  waste, 
viz.  that  it  at  once  vests  in  the  first 
owner  of  the  inheritance  in  esse,  is 
applicable  to  equitable  waste ;  as 
where  a  tenant  for  life  without  im- 
peachment of  waste  {Wellesley  v. 
Wellesletj,  6  Sim.  497,  503;  Lans- 
dotvne  v.  Lansdoicne,  1  Madd.  140; 
Duke  of  Leeds  v.  Earl  Amherst,  14 
Sim.  357  ;  2  Ph.  117  ;  The  Marquis 
of  Ormonde  v.  Kynnersley,  15  Beav, 
10,  note ;  Roll  v.  Somerville,  2  Eq.  Ca. 
Ab.  759),  or  his  assignees  in  bank- 
ruptcy {Lushington  v.  Boldero,  15 
Beav.  1 ;  Duke  of  Leeds  v.  Amherst, 
2  Ph.  217),  should  fell  ornamental 
timber.  See,  however,  Lushington 
v.  Boldero,  13  Beav.  418  ;  and  the 


dictum  of  Sir  Or.  Jessel,  M.  E.,  in 
Honywood  v.  Honywood,  18  L.  R., 
Eq.  311. 

An  equitable  tenant  for  life  must 
not  cut  timber  without  the  trustees' 
consent  {Denton  v.  Denton,  7  Beav. 
388) ;  and  where  he  has  done  so 
the  remainderman  has  a  lien,  as 
against  the  tenant  for  life  and  his 
mortgagees,  on  rents  accrued  during 
his  life,  to  recoup  the  estate.  Briggs 
v.  Earl  of  Oxford,  1  Jur.,  N.  8.  817, 

As  to  when  and  how  the  remedy 
for  waste  is  barred,  see  1  L.  Cas. 
Eq.  826,  5th  edit. 

See  the  cases  upon  the  subject  of 
equitable  waste  collected  in  the  note 
to  Garth  V.  Cotton,  1  L.  Cas.  Eq. 
751,  .5th  edit. 

Death  of  Tenant  for  Life — Onus  of 
proving. 
The  onus  of  proving  the  fact  that 
a  tenant  for  life  is  either  alive  or 
dead,  lies  upon  the  persons  who 
claim  property  in  either  of  those 
events  ;  if,  for  instance,  a  tenant  for 
life  mortgage  his  life  interest,  the 
mortgagee  claiming  to  be  paid  the 
income  must  prove  the  fact  that  the 
tenant  for  life  is  living,  it  is  equally 
incumbent  upon  those  entitled  to 
the  property  subject  to  the  life  in- 
terest to  prove  that  he  is  dead.  See 
Hickman  v.  Upsall,  20  L.  E.,  Eq. 
136;  In  re  Pheni's  Trusts,  5  L.  R., 
Ch.  App.  139  ;  In  re  Lewes'  Trust, 
6  L.  R.,  Ch.  App.  356 ;  Prudential 
Assurance  Company  v.  Edmunds,  2 
App.  Cas.  487. 


Digitized  by  Microsoft® 


(    117    ) 


SIR  MILES  CORBET'S  CASE  («). 

nil.  27  Elis.^  in  the  Exchequer. 
[Reported  7  Co.  5  a.] 

Commons.] — Resolved,  1.  Where  one  has  purchased  dicers  parcels  of 
lands  ill  Z>.,  together,  in  tohich  the  inhabitants  have  used  to  have 
shack,  and  long  since  has  inclosed  it :  and  notwithstanding  always 
after  harvest  the  inhabitants  .have  had  shack  there,  by  passing  into  it 
by  bars  or  gates  loith  their  cattle,  then  it  shall  be  taken  as  common 
appendant  or  appiurtenant,  and  the  otimer  cannot  exclude  them  of 
common ;  but  if  in  the  town  of  S.  the  custotn  and  usage  hath  been, 
that  every  owner  in  the  same  foivn  hath  inclosed  his  own  lands  from 
time  to  time,  and  so  hath  held  it  in  severalty,  any  oimier  may  inclose, 
and  hol§  in  severalty,  arid  exclude  himself  to  have  shack  with  the 
others. 

2.  If  the  commons  of  the  town  of  A.  and  oftlie  town  of  B.  are  adjoining, 
and  one  ought  to  have  common  iiith  the  other,  by  reason  of  vicinage, 
and  in  A.  there  are  fifty  acres,  and  in  B.  one  hundred  acres  of  common, 
the  inhabitants  of  A.  cannot  put  more  cattle  into  their  common  of  fifty 
acres  than  it  icillfeed ;  nee  e  converso. 

BETWEEN  Sir  Edward  Clere  and  Miles  Corbet  (then  Esq.  and 
now  a  Knight)  it  was  resolved  in  a  case  concerning  the  parsonage  of 
Marham,  in  the  county  of  Norfolk,  that  where  in  the  county  of 
Norfolk  there  is  a  special  manor  of  common,  called  Shack,  which  is 
to  be  taken  in  arable  land,  after  harvest,  until  the  land  be  sown 
again,  &c.  And  it  began  in  ancient  time  in  this  manner ;  the  fields 
of  arable  land  in  this  country  consist  of  the  lands  of  many  and 
divers  several  persons  lying  intermixed  in  many  and  several  small 
parcels,  so  that  it  is  not  possible  that  any  of  them,  without  trespass 
to  the  others,  can  feed  their  cattle  in  their  own  land,  and  therefore 

(«)  Clere  v.  Corbet. 
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every  one  doth  put  in  their  cattle  to  feed  promiscue  in  the  open  field. 
These  words  "to  go  to  shack,"  are  as  much  as  to  say,  to  go  at  Hherty, 
or  to  go  at  large ;  in  which  the  policy  of  old  times  is  to  he  ohserved, 
that  the  severance  of  fields  in  such  small  parcels  to  so  many  several 
persons  was  to  avoid  inclosure,  and  to  maintain  tillage.  But  it  is  to 
be  observed,  that  the  said  common  called  Shack,  which  in  the  begin- 
ning was  but  in  the  nature  of  a  feeding,  because  of  vicinage  for 
avoiding  of  suit,  within  some  places  of  that  country,  is  by  custom 
altered  into  the  nature  of  a  common  appendant  or  appurtenant,  and 
in  some  places  it  retains  its  original  nature  ;  and  the  rule  to  know  it, 
is  the  custom  and  usage  of  every  several  town  or  place,  for  (« )  con- 
suetudo  loci  est  observanda.  And,  therefore,  if  in  the  town  of  D. 
(exempli  gratia)  one  who  hath  purchased  divers  parcels  together,  in 
which  the  inhabitants  have  used  to  have  shack,  and  long  time  since 
has  inclosed  it;  and  notwithstanding  always  after  harvest  the  inha- 
bitants have  had  shack  there  by  passing  into  it  by  bars  or  gates  with 
their  cattle,  there  it  shall  be  taken  as  common  appendant  or  appur- 
tenant, and  the  owner  cannot  exclude  them  of  common  there,  not- 
withstanding he  will  not  common  with  them,  but  hold  his  own  lands 
so  inclosed  in  severalty ;  and  that  is  proved  by  the  usagQ,  for  not- 
withstanding the  ancient  inclosure,  the  inhabitants  have  always  had 
common  there.  But  if  in  the  town  of  S.  the  custom  and  usage  hath 
been,  that  every  owner  in  the  same  town  hath  inclosed  his  own  lands 
from  time  to  time,  and  so  hath  held  it  in  severalty,  there  this  usage 
proves,  that  it  was  but  in  the  nature  of  Shack  originally,  for  the  cause 
of  vicinage,  and  so  it  continues  :  and,  therefore,  there  he  may  inclose 
and  hold  in  severalty,  and  exclude  himself  to  have  shack  with  the 
others.  And  although  in  the  said  case  of  the  town  of  D.  the  usage 
hath  been,  that  notwithstanding  the  inclosure  by  divers  iohabitants  of 
late  times,  the  other  inhabitants  have  had  shack  there ;  yet  if  a  man 
hath  an  ancient  close  of  ancient  time  taken  out  of  the  field,  and  he 
and  all  those  whose  estate  he  hath  have  held  it  always  in  severalty, 
he  may  well  keep  it  inclosed :  for  as  to  such  parcel  so  anciently 
inclosed,  the  shack  there  doth  retain  its  ancient  and  original  nature ; 
and  he  who  claims  shack  there  cannot  prescribe  to  have  common  in  it. 
Nota,  a  good  resolution,  which  stands  with  reason,  and  no  incon- 
venience, innovation,  or  cause  of  suits  or  trouble  can  thereupon  arise, 

(«)  4  Co,  28b;  6  Co.  67a;  10  Co.  HOa. 
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but  quiet  and  repose  will  be  thereby  in  many  oases  established,  which 
I  thought  fit  to  be  reported,  because  it  is  a  general  case  in  the  said 
country,  and  at  first  the  Court  was  altogether  ignorant  of  the  nature 
of  this  common  called  shack. 

It  was  also  resolved  at  the  same  time,  that  if  the  commons  of  the 
town  of  A.  and  of  the  town  of  B.  are  adjoining,  and  that  one  ought 
to  have  common  with  the  other  by  reason  of  vicinage ;  and  in  the 
town  of  A.  there  are  fifty  acres  of  common,  and  in  the  town  of  B. 
there  are  a  himdred  acres  of  common;  in  that  case  the  inhabitants 
of  the  town  of  A.  cannot  put  more  cattle  into  their  common  of 
fifty  acres  than  it  wiU  feed,  without  any  respect  to  the  common 
mthin  the  town  of  B.,  nee  e  converse  (i) ;  for  the  original  cause  of 
this  common  for  cause  of  vicinage  was  not  for  profit,  but  for  pre- 
venting suits  in  a  champaign  country :  for  the  reciprocal  escapes  of 
the  one  town  into  the  other ;  and,  therefore,  if  the  common  of  the 
town  of  A.  win  feed  fifty  beasts,  and  of  the  town  of  B.  a  hundi-ed 
beasts,  it  is  no  prejudice  to  the  one  or  the  other,  if  the  cattle  of  the 
one  town  escape  and  feed  in  the  common  of  the  other  town  reciprocally ; 
for  if  all  the  cattle  feed  promiscue  together  through  the  whole,  it  will 
be  no  prejudice  to  one  or  the  other. 

[Note,  the  Hke  intercommoning  is  in  Lincolnshire,  Yorkshire  and 
other  counties,  and  in  Mich.  Term,  18  Oar.  2,  B.  R.,  Twisden,  Jus- 
tice, said,  that  this  common  called  shack  was  but  common  pur  cause 
de  vicinage.] 

({)  4  Co.  38b;  Co.  Litt.  122a. 
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TYRRINGHAM'S  CASE  (a). 

Mich.  26  Sf  27  Elis.,  in  the  King's  Bench, 
[Repoeted  4  Co.  36  a.] 

Commons.] — T.  S.,  seised  of  a  house,  land,  meadow  and  pasture,  to 
which  he  and  all  those  whose  estate  he  had,  agreed  to  have  common  of 
pasture  for  oxen,  eoios  and  heifers,  levant  and  couchant,  upon  the  house, 
land,  meadow  and  pasture,  as  well  in  thirty  acres  in  the  same  town,  of 
which  A.  teas  seised  in  fee,  as  in  forty  acres  of  land  lohereof  B.  was 
seised  in  fee,  to  the  said  house,  land,  meadow  and  pasture  appertaining. 
Aftencards  B.  p)urchased  the  said  house,  land,  meadow  and  pasture,  to 
which  all,  ^c.,  to  him  and  his  heirs,  and  demised  the  same  to  plaintiff, 
who  put  his  cattle  into  the  said  thirty  acres  to  common,  and  they  were 
driven  out  hy  defendant,  farmer  of  A.,  with  a  little  dog : — Held, 
1st.  That  prescription  does  not  make  a  thing  appendant  to  another, 
unless  it  agree  in  nature  and  quality  with  it,  as  a  thing  corporeal  cannot 
he  appendant  to  another  corporeal  thing,  nor  vice  versa;  lut  a  thing 
incorporeal  may  be  appendant  to  a  thing  corporeal,  or  e  converso ; 
though  a  thing  incorpioreal  cannot  he  appendant  to  a  thing  corporeal 
which  does  not  agree  tvith  it  in  nature,  as  a  common  of  turhary  cannot 
he  appendant  to  land,  hut  to  a  house  it  may.  The  common  ap2Kndant 
is  of  common  right,  and  need  not  he  prescribed  for  ;  but  it  only  belongs 
to  ancient  arable  land,  and  for  horses  and  oxen  to  plough,  and  cows  and 
sheep  to  manure  the  land ;  it  cannot  be  appendant  to  meadoiv  or  pasture, 
and  therefore  the  prescription  being  for  common  appendant  time  out 
of  mind  to  a  house,  meadoio  aud  pasture,  as  tcell  as  arable  land,  the 
common  was  appurtenant  and  not  appendant.  2ndli/.  Common  appen- 
dant, being  of  common  right,  is  ajjportionahle  hy  the  commoners 
purchasing  part  of  the  land  to  which,  Sfc,  as  rent  is,  on  the  lord's 
piurchasing  2M>'i  of  the  tenancy,  so  hy  his  alienation  of  part  of  the 

[a)  Phcsaiit  v.  Salmon,  13  Co.  66;  2  Brownl.  47  ;  and  see  1  Wme.  Saund.  23  b,  n. 


Digitized  by  Microsoft® 


Tyrringham's  Case.  121 

land  to  xoldch  the  common  is  appendant.  But  common  appurtenant, 
being  against  common  right,  hy  the  said  pmrchase  all  the  common  ivas 
extinguished.  Zrdly.  Unity  of  piossession  of  the  ichole  land  is  an  extin- 
guishment of  common  appendant.  4thlt/.  Common  by  vicinage  is  not 
common  appendant;  but  inasmuch  as  it  ought  to  be  by  prescription, 
time  out  of  mind,  it  is,  in  this  respect,  resembled  to  common  appendant. 
And  one  may  inclose  against  the  other,  for  one  cannot  put  his  cattle 
into  the  lands  of  the  other  but  they  must  escape  thither,  in  tvhich  case 
the  trespass  is  excused  by  reason  of  the  ancient  usage,  bthly.  That 
when  the  plaintiff^  cattle  trespass  on  the  defendant's  land  he  might 
chase  them  out  with  a  little  dog,  without  being  compelled  to  distrain  • 
them.  Common  appendant  remains  though  a  house  be  aftenoards  built 
on  the  land,  or  the  arable  land  be  converted  to  pasture;  but  in 
pleading,  it  ought  to  be  prescribed  for  ffs  apjxndant  to  land.  So  it 
may  be  appendant  to  a  manor,  carve  of  land,  Sfc,  though  it  comprehend 
a  house,  meadow,  8fc. 

When  common  appendant  is  apportionabk  by  purchase  of  part  of  the 
land,  the  commoner  ought  to  prescribe  for  the  ivhole,  till  such  a  day 
when  he  purchased;  ivhen  by  sale  the  alienee  may  prescribe  for  common 
appendant  to  his  parcel. 

Common  being  apportioned  by  purchase  of  part,  if  an  assize  be  brought 
the  terre-tenant  of  the  land  charged  with  the  residue  of  the  common 
shall  be  only  charged. 

Common  appurtenant  and  in  gross  may  commence  either  by  grant  at  this 
day  or  by  prescription. 

In  case  of  common  by  vicinage  between  adjoining  manors,  the  lord  of 
one  manor  may  inclose  against  the  others,  and  thereby  take  away  such 
common. 

IN  trespass  between  Phesant  plaintiff,  and  Salmon  defendant,  the 
case  was  such.  Thomas  Tyrringham  was  seised  of  a  house,  forty- 
four  acres  of  land,  seven  acres  of  meadow,  and  two  acres  of  pasture, 
in  Titmersh  in  the  county  of  Northampton;  to  which  house,  land, 
meadow  and  pasture,  he,  and  all  those  whose  estate  he  had,  had 
used  to  have  common  of  pasture  for  oxen,  cows  and  heifers,  levant 
and  oouchant,  upon  the  house,  land,  meadow  and  pasture,  as  well  as 
in  thirty  acres  of  land  in  the  same  town  (whereof  one  John  Pickering 
was  then  seised  in  fee),  as  in  forty  acres  of  land  and  pastui-e  in 
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Titmersh  aforesaid  (whereof  one  Boniface  Pickering  was  then  seised 
in  fee),  as  to  the  said  house,  land,  meadow  and  pasture  appertaining. 
And  afterwards  the  said  Boniface  Pickering,  being  seised  as  aforesaid 
of  the  said  forty  acres,  purchased  to  him  and  his  heirs  the  said  house, 
forty-four  acres  of  land,  seven  acres  of  meadow,  and  two  acres  of 
pasture,  to  which,  &c.  And  being  so  seised  as  well  of  the  said  forty 
acres  in  which,  as  of  the  said  tenements  to  which,  &c.,  demised  the 
house,  land,  meadow  and  pasture  to  which,  &c.,  to  Phesant,  who  put 
in  two  cows  into  the  said  thirty  acres  to  use  the  said  common ;  and  the 
said  Salmon,  who  was  farmer  of  the  said  John  Pickering,  with  a  little 
dog  leviter  et  molliter  drove  out  the  said  cows,  and  the  said  Phesant 
brought  his  action  of  trespass  for  chasing  his  cattle. 

In  this  case  divers  points  were  resolved  by  Wray,  C.  J.,  Sir  Thomas 
Gawdy  etper  totam  Curiam. 

Pu'st,  that  prescription  does  not  make  a  thing  appendant,  unless  the 
thing  which  shall  be  appendant  agrees  in  quality  and  nature  to  the 
thing  to  which  it  shall  be  appendant ;  as  a  thing  corporate  cannot  be 
appendant  to  a  thing  corporate,  nor  a  thing  incorporate  to  a  thing 
incorporate ;  as  it  is  held  in  Hill  and  Grange's  Case,  Plow.  Com. 
168  a,  b.  But  a  thing  incorporate,  as  an  advowson,  may  be  to  a  thing 
corporate  as  to  a  manor,  or  a  thing  corporate,  as  land,  to  a  thing  incor- 
porate as  an  office,  as  it  is  there  also  held ;  but  every  thing  incorporate 
cannot  be  appendant  to  a  thing  corporate,  as  common  of  turbary 
cannot  be  appendant  to  land  but  to  a  house,  as  it  is  held  in  5  Ass.  9  ; 
for  the  thing  which  is  appendant  ought  to  agree  with  the  nature  and 
quality  of  the  thing  to  which  it  is  appendant,  and  ttirfs  are  to  be 
spent  in  a  house.  So,  10  B.  3,  6,  a  leet  cannot  be  appendant  to  a 
church  or  chapel,  for  they  are  of  several  natures. 

The  beginning  of  common  appendant  by  the  ancient  law  was  in  such 
manner.  When  a  lord  enfeoffed  another  of  arable  land,  to  hold  of  him 
in  socage,  i.  e.  per  servicmm  soccb,  as  every  such  tenure  at  the  beginning 
(as  Littleton  saith)  (6),  was,  that  the  feoffee  ad  manutenendtim  sermcium 
socce,  should  have  common  in  the  lord's  wastes  for  his  necessary  cattle 
which  ploughed  and  manured  his  land,  and  that  for  two  reasons: — 1st, 
Because  it  was,  as  it  was  then  held,  tacite  implied  in  the  feoffment ; 
for  the  feoffee  could  not  plough  and  manure  his  land  without  cattle, 
and  they  could  not  be  kept  without  pasture,  ct  per  consequens  the  feoffee 

(i)  Litt.  sect.  119;  Co.  Litt.  89  b. 
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should  have  (as  a  thing  necessary  and  incident),  common  in  the  lord's 
wastes  and  land,  and  that  appears  by  the  ancient  books,  in  temp.  E.  1, 
Common,  24,  and  17  E.  2,  Common,  23,  and  20  E.  3,  Admeasure- 
ment, 8,  and  18  E.  3  ;  and  by  the  rehearsal  of  the  Statute  of  Merton, 
cap.  4.  The  2nd  reason  was  for  the  maintenance  and  advancement 
of  tillage,  which  is  much  respected  and  favoured  in  law,  so  that  such 
common  appendant  is  of  common  right,  and  commences  by  operation 
of  law,  and  in  favour  of  tillage,  and  therefore  it  is  not  necessary  to 
prescribe  therein,  as  it  is  held  in  4  H.  6,  and  22  H.  6,  as  it  would  be 
if  it  was  against  common  right ;  but  it  is  only  appendant  to  ancient 
land,  arable,  hide  and  gain(c),  and  only  for  cattle,  sc.  horses  and  oxen 
to  plough  his  land,  and  cows  and  sheep  to  manure  his  land,  and  all  for 
the  bettering  and  advancement  of  tillage,  and  with  this  resolution 
agree  37  H.  6,  34  a,  b,  per  tot.  Cur.,  and  26  H.  8, 4  a,  as  to  this  latter 
point,  and  therefore  it  is  against  the  nature  of  a  common  appendant 
to  be  appendant  to  meadow  or  pasture ;  and  because,  in  the  case  at  bar, 
the  prescription  was  to  have  common  appendant  from  time  whereof, 
&c.,  to  a  house,  meadow  and  pasture,  as  well  as  to  arable  land,  by  which 
it  appears  to  the  Court  that  there  had  been  a  house,  meadow  and  pas- 
ture, from  time  whereof,  &c.,  it  was  therefore  resolved,  that  this 
common  was  apjnirtejiant  and  not  appendant.  But  if  a  man  has  had 
common  for  cattle  which  serve  for  his  plough  appendant  to  his  land, 
and  perhaps  of  late  time  a  house  is  built  upon  part,  and  some  part  is 
employed  to  pasture  and  some  for  meadow ;  and  that  for  maintenance 
of  tUlage,  which  was  the  original  cost  of  the  common ;  in  this  case 
the  common  remains  appendant,  and  shall  be  intended,  in  respect  of 
the  continual  usage  of  the  common,  for  cattle  levant  and  couchant 
upon  such  land ;  at  the  beginning  all  was  arable,  but  in  pleading  he 
ought  to  prescribe  to  have  it  appendant  to  land,  and,  although  terra 
dicitur  a  terendo,  quia  voinere  teritur,  yet  terra  includes  all,  and 
although  now  it  is  pasture  or  meadow,  yet  it  is  arable,  i.  e.  may  be 
ploughed,  although  it  is  not  now  in  tillage  and  ploughed :  but  if  he 
prescribes  to  have  it  appendant  to  a  house,  or  meadow  or  pasture, 
then  it  appears  of  his  own  showing  (as  hath  been  said),  that  it  had 
been  at  all  times  a  house,  meadow  and  pasture,  and  then  he  cannot 
have  common  as  appendant  to  it,  but  such  is  common  appurtenant. 
A  man  may  prescribe  to  have  common  appendant  to  his  manor,  for 
all  the  demesnes  shall  be  intended  arable,  or,  at  least,  shall  be  in  con- 

(f)  Co.  Litt.  85  b. 

Digitized  by  Microsoft® 


124  Tyekingham's  Case. 

struotion  of  law  reddendo  siiigtila  sinr/iilk  appendant  to  such  demesnes 
as  are  ancient  arable  land,  and  not  to  any  land  newly  ploughed  and 
improved  to  be  arable  out  of  his  wastes  and  moors  parcels  of  the 
jnanor,  and  therewith  agrees  5  Ass.  2.  Also,  when  a  man  claims 
common  appendant  to  his  manor,  no  incongruity,  as  in  the  case  at 
bar,  appears  of  his  own  showing.  So,  common  may  be  claimed  to  be 
appendant  to  a  carve  of  land,  and  yet  a  carve  of  land  may  contain 
pasture,  meadow  and  wood,  as  it  is  held  in  6  E.  3,  42  ;  but  no  incon- 
gruity appears  there,  and  it  shall  be  applied  to  that  which  agrees  with 
the  nature  and  quality  of  the  common  appendant. 

2.  It  was  resolved,  that  common  appendant  may  be  apportioned  for 
two  reasons : — 1.  Because  it  is  of  common  right,  and,  therefore,  if  the 
commoner  purchases  parcel  of  the  land  La  which,  &o.,  yet  the  common 
shall  be  apportioned ;  as  if  the  lord  purchases  parcel  of  the  tenancy, 
the  rent  shall  be  apportioned.  So  if  A.  has  common  appendant  to 
twenty  acres  of  land,  and  enfeoffs  B.  of  part  of  the  said  twenty  acres, 
to  which,  &c.,  this  common  shall  be  apportioned,  and  B.  shall  have 
common  ^5ro  raid ;  and  where  it  was  objected — 1.  That  the  prescrip- 
tion fails  in  both  the  cases  ;  for,  in  the  first  case,  he  never  had  com- 
mon in  part  of  the  land  only,  but  entirely  in  all,  and  it  would  be  now 
a  prejudice  to  the  terre-tenant,  if  he  should  have  common  ia  the  thirty 
acres  only,  for  all  the  cattle  levant  and  couchant  upon  all  the  tenements 
to  which,  &c. ;  and,  in  the  latter  ease,  no  common  was  ever  appendant 
to  part  of  the  land,  but  entirely  to  the  whole ;  also, — 2.  In  assise  of' 
common,  all  the  terre-tenants  ought  to  be  named,  and  that  cannot  be 
when  the  commoner  himself  has  purchased  part  of  the  land.  As  to 
these  objections  it  was  answered  and  resolved,  that,  as  to  the  first,  the 
prescription  ought  to  be  special,  sc.  to  prescribe  to  have  common  in 
the  whole  till  such  a  day,  and  then  to  show  the  purchase  of  part,  and 
from  that  time  that  he  has  put  in  his  cattle  into  the  residue  pro  rata 
portione,  as  in  the  cases  when  a  corporation  has  liberties  by  prescrip- 
tion, and  within  time  of  memory  the  corporation  is  altered,  there  ought 
to  be  a  special  prescription ;  as  to  the  second  case,  sc.  when  part  of 
the  land  to  which,  &c.  is  aliened,  there  every  of  them  may  prescribe  to 
have  common  for  cattle  levant  or  couchant  upon  his  land,  and  in  none 
of  these  cases  any  prejudice  accrues  to  the  tenant  of  the  land  in  which 
the  common  is  to  be  had,  for  he  shall  not  be  chai'ged  with  more  upon 
the  matter  than  he  was  before  the  severance ;  and  Grod  forbid  the  law 
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should  not  be  so,  when  part  of  the  land  to  which,  &c.,  is  aliened ;  for 
otherwise,  many  comnaons  in  England  (which  Grod  forbid),  would  be 
annihilated  and  lost ;  and  it  was  agreed,  that  such  common  which  is 
admeasurable,  shall  remain  after  the  severance  of  part  of  the  land  to 
which,  &c.  But  in  the  case  at  bar,  forasmuch  as  the  Court  resolved 
that  common  was  appurtenant  and  not  appendant,  and  so  agaiast 
common  right,  it  was  adjudged  that,  by  the  said  pm-chase,  all  the 
common  was  extinct ;  for  in  such  case  common  appurtenant  cannot 
be  extinct  in  part,  and  be  in  esse  for  part  by  the  act  of  the  parties. 
And  as  to  the  last  objection,  it  was  answered  and  resolved,  that,  if 
upon  the  matter  the  common  appendant  should  be  apportioned,  then 
the  terre-tenant  should  be  only  named  out  of  the  land  charged  with 
the  residue  of  the  common,  as  in  the  case  where  a  rentcharge  is 
apportioned  in  case  of  descent,  the  tenant  of  the  land  shall  be  only 
named  out  of  which  the  residue  of  the  rent  which  remains  issues. 
And  it  was  said  in  this  case,  this  word  pertinens  is  Latin  as  well  for 
appurtenant  as  for  appendant,  and  therefore  suhjecta  materia,  and  the 
circumstance  of  the  case  ought  to  direct  the  Court  to  judge  the  com- 
mon to  be  appendant  or  appurtenant.  3.  It  was  resolved,  that  unity 
of  possession  of  the  whole  land  to  which,  &c.,  and  of  the  whole  land 
in  which,  &c.,  makes  extinguishment  of  common  appendant  against 
the  opinions,  11 E.  3,  Common,  11 ;  14  Ass.  21 ;  15  Ass.  2  ;  20  E.  3,  Ad- 
measurement, 8.  The  reason  of  which  opiaions  was,  because  the  land 
to  which  the  common  was  claimed  was  ancient  land,  hide  and  gain,  and 
for  maintenance  and  advancement  of  tillage,  but  inasmuch  as  it  was 
against  a  rule  in  law,  sc.  when  a  man  has  as  high  and  perdurable  estate 
as  well  in  the  land  as  in  the  rent,  common  and  other  profit  issuing  out 
of  the  same  land,  there  the  rent,  common  and  profit  is  extinct,  and 
therewith  agrees  24  E.  3,  25.  4.  In  this  case  Wray,  C.  J.,  said,  that 
common  for  cause  of  vicinage  is  not  common  appendant,  but  inas- 
much as  it  ought  to  be  by  prescription,  from  time  whereof,  &c.,  as 
common  appendant  ought,  it  is  in  this  respect  resembled  to  common 
appendant ;  but  common  appurtenant  and  ia  gross  may  commence 
either  at  this  day  by  grant  or  be  by  prescription.  And  Wray,  C.  J., 
further  said,  that  in  case  of  common  of  vicinage  the  one  may  enclose 
against  the  other,  for  he  who  has  such  common  cannot  put  his  cattle 
into  the  land  of  the  other,  but  he  ought  to  put  them  in  the  land  where 
he  has  common,  and  if  they  stray  into  the  other  land  they  are  excused 
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of  trespass,  by  reason  of  the  ancient  usage  whicli  the  law  allo-vvs  to 
avoid  suits  which  would  arise  if  actions  should  be  brought  for  every 
such  trespass,  when  no  separation  or  enclosure  is  between  the  com- 
mons ;  and  therefore  he  said,  that  one  may  enclose  against  the  other, 
for  cessante  causa  cessat  effectus.  5.  It  was  resolved  without  any 
difficulty,  that  when  the  plaintiff's  cattle  came  into  the  defendant's 
land,  and  did  him  trespass,  the  defendant  with  a  little  dog  might 
chase  them  out,  and  should  not  be  compelled  to  distrain  them  for 
damage  feasant.  Nota,  reader,  according  to  the  said  opinion  of 
Wray,  C  J.,  it  was  now  lately  adjudged  in  the  King's  Bench, 
between  Smith  plaintiff,  and  How  and  Bedman  defendants,  where 
the  case  was  that  two  lords  of  two  several  manors  had  two  wastes 
adjoining,  (parcels  of  their  manors  joining,)  without  inclosure  or 
separation,  and  yet  the  bounds  of  each  manor  were  well  known  by 
certain  boimds  and  marks,  in  which  wastes  the  tenants  of  the  one 
manor  and  of  the  other  had  reciprocally  common  for  cause  of  vicinage : 
in  that  case  one  may  inclose  against  the  other,  and  thereby  utterly 
toll  the  common  for  cause  of  vicinage :  against  which  two  objections 
were  made ; — 1.  Because  it  had  been  used  by  prescription  from  time 
whereof,  &c.,  the  beginning  of  which  cannot  be  known,  it  would  be 
hard  now  to  break  that  which  has  had  such  continuance  ;  for  as  it  is 
said,  "  obtemperandum  est  consuetudini  rationabUi  tanquam  legi." 
2.  Perhaps  the  waste  of  one  was  greater  or  of  greater  value  than  the 
other,  and  probably  those  who  had  the  less  at  the  beginning  gave 
recompense  to  have  his  common  in  the  greater,  and  therefore  it  would 
be  now  unreasonable  to  undo  or  defeat  it.  As  to  these  it  was 
answered  and  resolved,  that  the  prescription  imports  the  reciprocal 
cause  in  itself,  so.  for  cause  of  vicinage,  and  no  other  cause  can  be 
imagined;  and  forasmuch  as  it  is  potius  an  excuse  of  trespass, 
when  the  cattle  of  the  tenants  of  the  one  manor  stray  into  the  waste 
of  the  other  manor,  than  any  certaia  inheritance  ;  for  it  was  resolved 
clearly  that  the  tenants  of  the  one  manor  could  not  put  their  beasts 
into  the  wastes  of  the  other  manor,  but  they  should  come  there  only 
by  escape,  and  that  the  inclosure  is  only  to  prevent  the  escape  of  the 
cattle  (which  is  a  lawful  act),  for  these  reasons  it  was  adjudged  that 
the  one  might  inclose  against  the  other. 

Nota,  reader,  it  is  true  that  agriculture  and  tillage  is  greatly  re- 
spected and  favoured  as  well  by  the  common  law  as  by  the  common 
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assent  of  the  king,  lords  spiritual  and  temporal,  and  all  the  commons 
in  many  parliaments.  1.  The  common  law  prefers  arable  land  before 
all  other,  and  therefore  for  its  dignity  it  ought  to  be  named  in  a 
praecipe  before  meadow,  pasture,  wood  or  any  other  soil ;  and  it  appears 
by  the  statute  of  4  H.  7,  c.  19,  that  six  inconveniences  are  introduced 
by  subversion  or  conversion  of  arable  land  into  pastm'e,  tending  to 
two  deplorable  consequences.  The  first  inconvenience  is  the  increase 
of  idleness — the  root  and  cause  of  all  mischiefs.  2.  Depopulation  and 
decrease  of  populous  towns,  and  maintenance  only  of  two  or  three 
herdsmen,  who  keep  beasts  in  lieu  of  great  nimibers  of  strong  and 
able  men.  3.  Churches  for  want  of  inhabitants  run  to  ruin  and  are 
destroyed.  4.  The  service  of  Grod  neglected.  5.  Injury  and  ■wrong 
done  to  patrons  and  curates.  6.  The  defence  of  the  land  for  want  of 
men  strong  and  enured  to  labour  against  foreign  enemies  weakened 
and  impaired.  The  two  consequences  are  : — 1.  These  inconveniences 
tend  to  the  great  displeasure  of  God.  2.  To  the  subversion  of  the 
policy  and  good  government  of  the  land,  and  all  this  by  decay  of 
agriculture,  which  is  there  said  to  be  one  of  the  greatest  commodities 
of  this  realm,  which  one  act  of  parliament  as  to  this  purpose  may,  as 
a  figure  in  arithmetic,  in  the  third  place,  stand  for  a  hundred  :  but  I 
have  observed  that  the  most  excellent  policy,  and  assured  means  to 
increase  and  advance  agriculture,  is  to  provide  that  corn  shall  be  of 
reasonable  and  competent  value  ;  for  make  what  statutes  you  please, 
if  the  ploughman  has  not  a  competent  profit  for  his  excessive  labour 
and  great  charge,  he  will  not  employ  his  labour  and  charge  without  a 
reasonable  gain  to  support  himself  and  his  poor  family. 


Tyrringham'' s   Case  is  a  leading  property  of  the  land  itself  is  vested 

authority  upon  the  law  relating  to  in    another.       Burt.    Comp.    353  ; 

commons  and  rights  of  common,  the  Bract,  c.  38,  fol.  222. 

various  kinds  of  which,  their  origin  There   are   four  kinds   of    com- 

and  incidents,  are  therein  described  mons  : — I.  Common  of  pasture,  or 

by  Lord  Coke  with  his  usual  per-  the  right  of  feeding  beasts  upon  the 

spicuity  and  learning.  land  of  another ;   II.   Common  of 

A    right    of    common    may    be  piscary,  or  the  right  of  fishing  in 

defined  as  a  right  which  one  person  the  waters  of  another ;  III.  Com- 

has   of   taking   some  part   of   the  mon   of   estovers,   or  the   right  of 
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IV.  Common  of  turbary,  or  the 
righ-t  of  digging  turves  on  th.e  soil 
of  another.  To  wliich  perhaps  may 
be  added  the  similar  right  of  getting 
sand,  clay,  stone,  and  even  coals 
and  other  minerals  on  another's 
land  (Co.  Litt.  122a).  These  it  is 
proposed  to  examine  seriatim. 

V.  "VVe  will  next  consider  how 
the  right  of  common  may  be  ac- 
quired ;  YI.  The  incidents  to  rights 
of  common,  and  herein  of  the  re- 
spective rights  of  the  lord  and 
commoners ;  VII.  The  alienation  of 
rights  of  oonunon;  VIII.  The  ex- 
tinguishment of  rights  of  common. 

I.  As  to  Common  of  Pasture. 
Common   of  pasture  is  of  four 
kinds: — 1.  Appendant;  2.  Appur- 
tenant ;  3.  By  reason  of  vicinage ; 
4.  In 


1.  Common  of  Pasture  Appendant. 
Common  of  pasture  appendant,  as 
is  laid  down  in  Tyrringham^ s  Case, 
had  its  origin  from  the  favour  shown 
by  the  common  law  to  tillage  ;  for 
when  the  lord  of  a  manor  enfeoffed 
another  of  arahle  land  to  hold  of 
him  in  socage,  it  was  at  a  very 
early  period  held  to  be  tacitly  im- 
plied, by  mere  operation  of  law, 
that  the  tenant  should  have,  of  com- 
mon right,  liberty  to  depasture  in 
the  lord's  wastes  such  cattle  as  were 
necessary  or  useful  in  agriculture, 
such  as  "horses  and  oxen  to  plough, 
and  cows  and  sheep  to  manure  his 
land ; "  but  for  no  other  animals, 
such  as  hogs,  goats  or  geese,  as  in 
the  case  in  commons  appurtenant 
(37  Hen.  6,  34  ;  F.  N.  B.  180  ;  Co. 
Litt.  122  a ;  Tyrringham' s  Case, 
ante,  p.  123).  Hence  a  plea  claiming 


common  appendant  for  all  lands  of 
leasts  cannot  be  supported.  37 
Hen.  6,  34 ;  25  Ass.  pi.  8  ;  Standred 
V.  Shorditch,  Cro.  Jac.  580. 

As  all  manorial  tenures  must 
have  been  created  before  the  Sta- 
tute of  Quia  Emptores  (18  Edw.  1), 
it  is  clear  that  a  common  appendant 
cannot  be  created  at  the  present 
day  (1  Eoll.  Abr.  396,  C.  2;  26 
Hen.  8,  4,  15).  It  can  be  claimed 
therefore  only  by  prescription ;  but, 
as  under  a  claim  of  a  common  ap- 
pendant a  title  by  prescription  is 
implied,  a  person  claiming  to  be 
entitled  to  a  common  appendant  has 
no  occasion  to  plead  prescription, 
but  merely  that  the  common  is 
appendant.  Co.  Litt.  121  b,  122  a, 
note  177,  by  Harg.  ;  Hayes  v. 
Bridges,  Eidg.  L.  &  S.  410. 

This  kind  of  common  is  in  general 
only  appendant  to  arahle  land,  and 
not  to  a  house,  meadow  or  pasture. 
1  Eoll.  Abr.  397,  E.  28,  29;  Scholes 
v.  Hargreaves,  5  T.  E.  46. 

Where,  however,  originally  all 
the  land  was  arable,  the  mere  fact 
of  a  house  having  been  built  upon 
part  of  the  land,  or  part  of  it  having 
been  converted  into  meadow  or 
pasture,  will  not,  if  there  has  been 
a  continual  usage  of  common  for 
cattle,  levant  and  couchant,  upon 
such  land,  destroy  the  original 
right.  Tyrringharn' s  Case,  ante, . 
p.  104. 

The  right  of  common,  however, 
should  be  properly  pleaded  as 
appendant  to  the  land;  for  if,  as  in 
Tyrringham' s  Case,  the  owner  of 
the  land  prescribes  to  have  it  as 
appendant  to  a  house,  meadow  or 
pasture,  as  it  appears  by  his  own 
showing  that  the   nature    of    the 


Digitized  by  Microsoft® 


Tykeingham's  Case. 


129 


property  is  such,  as,  according  to 
t]ie  rules  before  laid  down,  common 
cannot  be  appendant  thereto,  it 
■wiU  be  held  that  such  common  is 
appurtenant. 

In  some  cases  common  of  pasture 
has  been  held  appendant  to  a  cot- 
tage ;  this  was  because  at  one  time 
by  31  Eliz.  e.  7  (repealed  by  15 
Geo.  3,  c.  32),  a  cottage  must  have 
had  four  acres  of  land  attached  to 
it  {Emerton  y.  Selby,  2  Ld.  Eaym. 
1015;  and  see  5  T.  E.  49).  So 
likewise  common  may  be  append- 
ant to  a  messuage,  where,  in  ad- 
dition to  a  house,  land  is  considered 
as  included  in  that  term  (see  5  T. 
E.  49;  Benson  v.  Chester,  8  T.  E. 
396).  So  likewise  it  may  be 
claimed  as  appendant  to  a  manor, 
farm,  plough-land,  or  a  carve  of 
land,  though  it  may  contain  pasture, 
meadow  and  wood ;  for  it  shall  be 
presumed  to  have  been  aU  originally 
arable  land,  though  afterwards  con- 
verted into  meadow,  pasture  or 
wood  (2  Bac.  Abr.  94) ;  but  a  right 
of  coromon  appendant  cannot  be 
claimed  in  respect  of  land  newly 
ploughed,  and  converted  into  arable 
land,  out  of  the  wastes  and  moors 
parcel  of  the  manor.  5  Ass.  2  ; 
EoU.  Abr.  397 ;  2  Bac.  Abr.  94. 

As  a  general  rule,  a  person 
having  a  right  to  common  append- 
ant can  only  claim  it  for  such 
cattle  as  are  levant  and  couchant 
on  his  estate ;  that  is,  for  such  and 
so  many  as  he  has  occasion  for  to 
plough  and  manure  his  land  in 
proportion  to  the  quantity  thereof 
{Bennett  v.  Reeve,  Willes,  227, 
231) ;  or  perhaps,  more  accurately 
speaking,  such  cattle  as  the  land 
wUl  keep  during  the  winter  {Ben- 

T.L.C. 


son  v.  Chester,  8  T.  E.  396  ;  Chees- 
man  v.  Hardham,  1  B.  &  Aid.  711. 
See  also  Whiteloch  v.  Hutchinson, 
2  M.  &  E.  205 ;  Scholes  v.  Hargreaves, 
5  T.  E.  46,  48) ;  but  he  cannot  claim 
it  for  cattle  which  are  merely  bor- 
rowed, unless  he  make  use  of  them 
all  the  year  to  plough  or  manure 
his  land  (WiUes,  231 ;  Manneton  v. 
Trevilian,  2  Show.  328  ;  Skin.  137  ; 
Rumsey  v.  Rawson,  1  Vent.  18,  25  ; 
T.  Eaym.  171) ;  nor  can  he  rent  his 
right  (22  Ass.  pi.  84,  and  11  H.  6, 
22).  The  right,  however,  may  by 
usage  be  limited  to  a  certain  num- 
ber of  cattle.  17  E.  3,  27,  34;  Eoll. 
Abr.  398  b. 

There  are,  indeed,  some  cases  in 
the  old  books  which  speak  of  com- 
mon sans  nombre,  and  which  seem 
to  imply  that  levancy  and  couchancy 
are  only  necessary  in  the  case  of 
common  appurtenant,  and  not  in 
the  case  of  common  appendant. 
But  the  notion  of  common  sans 
nombre,  in  the  latitude  in  which  it 
was  formerly  understood,  has  been 
long  since  exploded,  and  it  can  have 
no  rational  meaning  but  in  contra- 
distinction to  stinted  common,  where 
a  man  has  a  right  only  to  put  in  a 
particular  number  of  cattle.  Per 
"Willes,  C.  J.,  in  Bennett  v.  Reeve, 
WiUes,  232. 

A  man,  therefore,  having  a  right 
of  common  appendant  for  no  more 
cattle  than  are  levant  and  couchant 
on  his  land,  no  absurdity  will  f  oUow 
let  the  land  be  divided  ever  so  often 
into  ever  such  small  parcels,  the 
owner  of  eachparcel  will  be  entitled 
pro  ratd  to  have  an  apportionment 
of  the  common.     lb.  231. 

The  right  to  common  appendant 
may  be  limited  to  a  certain  period, 
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as  for  all  the  year,  saving  a  certain 
time,  in  wMch.  the  lord  uses  the 
land  (27  E.  3,  86  b;  EoU.  Abr.  396), 
or  from  the  time  when  the  hay  is 
carried  off  a  meado-w  until  Candle- 
mas (17  E.  3,  26,  34;  EoU.  Abr. 
397),  or  (according  to  an  obsolete 
system  of  agriculture)  for  two  years 
after  the  corn  cut  and  carried  away 
from  a  cornfield  until  it  is  resown, 
and  every  third  year  per  (ottim 
annum.  22  Ass.  42;  EoU.  Abr. 
397. 

2.     Common    of    Pasture    Appur- 
tenant. 

Common  of  pasture  appurtenant 
does  not,  like  common  appendant, 
owe  its  origin  to  common  right  or 
to  a  general  privilege  supposed  to 
have  been  conferred  by  lords  of 
manors  upon  tenants  to  whom  they 
granted  arable  land;  but  it  may 
commence  at  the  present  day  and 
may  be  claimed  from  the  grant  of 
the  owner  of  the  land,  or  by  pre- 
scription, which  supposes  a  now 
forgotten  grant.  Burt.  Compend. 
354 ;  Sacheverill  v.  Porter,  Cro. 
Car.  482  ;  Cowlam  v.  Slack,  15 
East,  108;  Hayes  v.  Bridges,  Eidg. 
L.  &  S.  410  ;  O'Hare  v.  Fahj,  10 
Ir.  C.  L.  Eep.  (N.  S.)  318. 

Common  appurtenant  does  not 
confine  the  right  of  depasturing  on 
the  land  of  another  to  such  beasts 
only  as  are  usuaUy  termed  com- 
monable, as  horses,  oxen,  cows  and 
sheep,  for  it  may  extend  to  beasts 
not  commonable,  as  swine,  goats 
and  geese.    Co.  Litt.  122  a. 

And  this  right  is  not  necessarily 
appurtenant  to  arable  land,  but  may 
be  claimed  in  respect  of  any  kind 
of  land  {Sacheverill  v.  Porter,  Cro. 
Car.  482),  and  may   be   exercised 


over  a  different  lordship  from  that 
in  which  the  waste  is  situated.     lb. 

Where  the  commoner  claims  a 
general  right,  without  any  restric- 
tion as  to  number,  to  pasture  cattle 
on  the  soil  of  another,  the  claim  wiU 
be  bad  and  cannot  exist  at  law ;  for 
otherwise,  to  use  the  words  of  Lord 
Kenyon,  a  person  "might  coUect  as 
many  cattle  as  he  could  from  aU 
parts  of  the  kingdom,  and  stock 
them  on  one  common."  Benson  v. 
Chester,  8  T.  E.  396,  401. 

The  usual  mode  adopted,  when  a 
person  makes  such  a  claim,  of  ad- 
measuring the  common,  that  is  to 
say,  of  ascertaining  the  number  of 
cattle  he  may  put  thereon,  is  by 
showing  the  number  of  the  cattle 
levant  and  couchant,'on  the  land  to 
which  the  right  is  appurtenant, 
during  the  winter.     Noy,  30. 

Hence  levanoy  and  couchancy 
must  be  proved  by  showing  that  the 
party  claiming  the  right  is  in  pos- 
session of  some  land  whereon  the 
cattle  might  be  levant  and  couchant. 
Scholes  v.  Hargreaves,  5  T.  E.  48 ; 
Benson  v.  Chester,  8  T.  E.  396; 
Ivatt  V.  Mann,  4  Scott,  N.  E.  342. 

A  person  may  claim  common  ap- 
purtenant for  a  certain  number  of 
cattle,  and  in  that  case  may  put  in 
those  belonging  to  a  stranger  (2 
Bao.  Abr.  96),  because  no  preiudice 
can  arise  to  the  owner  of  the  soil, 
as  the  number  is  ascertained  {Rich- 
ards V.  Squibb,  1  Ld.  Eaym.  726). 
The  commoner  need  not,  therefore, 
in  such  case  aver  that  the  cattle 
were  levant  and  couchant.  Stevens 
V.  Austin,  2  Mod.  185 ;  Dai/  v. 
Spooner,  EoU.  Abr.  401,  pi.  4 ; 
Thornel  v.  Lassels,  Cro.  Jac.  27. 

The  right  of  pasturage  may  be 
claimed   over  lammas  lands,    that 
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is,  lands  belonging  to  a  person  who 
is  absolutely  owner  in  fee  simple, 
to  all  intents  and  purposes,  for  balf 
tlie  year,  and  tlie  other  half  of  the 
year  he  is  still  owner  in  fee  simple, 
subject  to  the  right  of  pasturage 
by  other  people.  Baylis  v.  Tyssen- 
Amhurst,  6  Ch.  D.  500,  507. 

This  right  depends  upon  pre- 
scription, and  is  always  appurtenant 
to,  and  claimed  in  respect  of,  the 
enjoyment  of  other  lands,  that  is 
to  say,  there  must  be  some  connec- 
tion between  the  beasts  reared  on 
those  particular  lands,  and  the 
number  or  the  description  of  the 
beasts  that  may  be  depastured  on 
the  lammas  lands ;  as,  for  instance, 
where  the  right  claimed  is  for  the 
beasts  which  plough  the  particular 
lands,  or  for  every  beast  used 
thereon,  not  exceeding  a  particular 
number.     lb. 

3.    Common  of  Pasture  in  Gross. 

Common  in  gross  is  so  called, 
because  it  does  not  appertain  to 
land,  and  must  arise  either  from 
grant  or  by  prescription.  Co.  Litt. 
122  a. 

Common  in  gross  can  only  be 
claimed  by  persons  who  can  take  by 
grant ;  a  claim,  therefore,  by  the  in- 
habitants of  a  place  for  all  manner 
of  beasts  without  aReging  levancy 
and  eouchancy  is  bad  (15  E.  4,  32 
B.  33) ;  but  a  corporation  sole,  as 
the  parson  of  a  church,  or  a  lay 
corporation,  may  prescribe  for  a 
common  in  gross  {Mellor  t.  Spate- 
man,  1  Saund.  343 ;  Clarkson  v. 
Woodhouse,  5  T.  E.  412,  n. ;  and 
see  Beadsworth  v.  Torhington,  1 
Q.  B.  782 ;  Johnson  v.  Barnes,  7 
L.  E.,  C.  P.  592 ;   8  L.  E.,  C.  P. 


(Exch.  0.)  527) ;  but  not,  it  seems, 
the  king  or  lord  of  the  manor.  27 
H.  8,  10  B.,  Davys'  Eep.  2. 

Common  in  gross  may  be  either 
for  a  certain  number  of  cattle  (Co. 
Litt.  122  a),  or  sans  nombre ;  but 
by  the  latter  term  is  meant  not  that 
the  party  claiming  the  right  is  en- 
tirely unrestricted  as  to  number,  as 
he  can  only  claim  to  turn  on  the 
common  so  many  cattle  as  it  will 
maintain  beyond  the  cattle  levant 
and  couchant  on  the  lands  of  the 
lord  and  the  commoners.  The  cases, 
however,  upon  the  subject  are  con- 
tradictory. See  11  H.  6,  22  B;  Co. 
Litt.  122  a;  Saye's  Case,  March,  83; 
Mellor  V.  Spateman,  Saund.  343 ; 
22  Ass.  pi.  36  ;  12  H.  8,  2  ;  Stables 
V.  Mellor,  2  Show.  43;  2  Lev.  246; 
Sir  Thomas  Jones,  115;  Stamford 
V.  Bruges,  Shep.  Abr.  381. 

As  to  commons  in  royal  forests, 
which  may  be  either  appendant, 
appurtenant,  or  in  gross,  see  "Wool- 
rych  on  Commons,  105. 

4.    Common  pur  Cause  de  Vicinage. 

This  kind  of  common  arises  by 
prescription,  where  two  commons 
adjoin  each  other,  and  the  persons 
having  a  right  of  pasturage  only 
over  one  of  the  commons  allow  their 
cattle  indiscriminately  to  range  over 
both.     Co.  Litt.  122  a. 

This  kind  of  common  is  not  pro- 
perly a  right  of  common  or  profit  d 
prendre,  but  is  rather  an  excuse  for 
a  trespass  (Co.  Litt.  122  a ;  Wells 
V.  Pearcy,  1  Bing.  N.  C.  566,  567  ; 
Smith  V.  Baynard,  3  Keb.  388) ;  it 
will  not  justify  a  man  putting  his 
cattle  originally  in  the  common  of 
vicinage,  but  they  must  escape  from 
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Ms  own.  Bromfeild  v.  Kirher,  11 
Mod.  72  ;  Commissioners  of  Seivers 
V.  Glasse,  19  L.  E.,  Eq.  134. 

It  seems,  moreover,  that  there 
cannot  be  a  common  of  vicinage 
between  more  than  two  townships. 
Commissioners  of  Sewers  v.  Glasse, 
19L.  E.,  Eq.  134,  160.  And  it  has 
been  laid  down  that  if  you  have 
three  vills,  each  of  which  has  a 
common.  A.,  B.  and  C,  and  viU  B. 
lies  between  A.  and  0.,  vill  B.  may 
intercommon  (that  is,  have  common 
of  vicinage)  either  with  A.  or  C, 
but  that  A.  cannot  intercom m  on 
with  0.    lb. 

In  common  of  vicinage  there  is  a 
limitation  of  the  right  of  this  sort. 
Neither  party  can  put  on  the  com- 
mon more  beasts  than  his  own 
common  will  maintain,  so  that  if 
there  were  a  vOl  with  a  large 
common,  and  a  vUl  with  a  smaU. 
common,  the  owner  of  the  land  in 
the  vill  with  a  small  common  could 
not  put  on  the  entire  common  more 
beasts  than  the  small  common  could 
maintain.  Commissioners  of  Sewers 
V.  Glasse,  19  L.  E.,  Eq.  161. 

It  seems  that  it  is  not  essential  to 
support  a  claim  to  a  common  pur 
cause  de  vicinage,  that  it  should  be 
between  persons  having  rights  of 
common  property  so  called,  or  at 
least  that  there  should  be  com- 
moners on  both  sides ;  but  that  it 
may  exist  between  two  proprietors 
whose  lands  are  not  subject  to  com- 
mon rights.  See  Jones  v.  Hobin,  10 
Q.  B.  620,  632,  633,  635,  and  cases 
there  cited. 

A  claim,  however,  of  common 
pur  cause  de  vicinage  between  two 
proprietors  must  be  claimed  by  a 
plea  of  a  grant  or  prescription  and 
not  of  a  custom.     Jones  v.  Robin, 


10  Q.  B.  581,  620 ;  Clarice  v.  Tinker, 
10  Q.  B.  604. 

To  establish  a  common  pur  cause 
de  vicinage,  an  intercommoning  be- 
tween two  districts  must  be  alleged 
and  proved.  It  is  not  enough  to 
show  that  there  was  no  fence  be- 
tween the  two  districts,  and  that 
cattle  strayed  from  one  to  the  other, 
but  were  constantly  driven  back  by 
their  respective  owners,  or  turned 
off  by  the  owners  of  the  land  into 
which  they  had  strayed.  Clarke  v. 
Tinker,  10  Q.  B.  604. 

And  common  pur  cause  de  vici- 
nage cannot  be  set  up  as  an  excuse 
for  cattle  rambling  from  downs  sub- 
ject to  common  of  pasture  into 
downs  of  which  the  owner  has  ex- 
clusive possession,  notwithstanding 
there  be  no  fence  or  visible  boun- 
dary separating  the  downs.  Heath 
V.  Elliott,  4  Bing.  N.  C.  388. 

Although  it  is  laid  down  in  Tyr- 
ringham's  Case,  that  common  by 
reason  of  vicinage  ought  to  be 
claimed  as  an  immemorial  right,  it 
is  clear  that  since  the  statute  2  &  3 
W.  4,  c.  71,  the  right  may  be  proved 
by  showing  thirty  years'  user.  See 
Prichard  v.  Poivell,  10  Q.  B.  689, 
where  to  the  observation  that 
great  inconvenience  might  foUow, 
that  the  lord  of  one  manor  might 
make  many  grants,  and  purposely 
overstock  his  own  common  in  order 
to  eat  up  the  grass  of  the  adjoining 
one  by  cattle  that  will  stray.  Lord 
Denman,  C.  J.,  said — "  If  that  were 
really  done  it  might  probably  be 
held  frauduleiit ;  or,  at  all  events, 
there  was  a  remedy  by  inclosure." 
lb.  603. 

The  owner  of  the  soil  of  each  of 
the  commons  may  at  any  time,  by 
making  a  sufficient  fence  between 
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them,  put  an  end  to  tMs  right  of 
common  for  cause  of  vicinage.  Co. 
Litt.  122  a;  Sir  John  Conway's  Case, 
Dyer,  316;  Wells  v.  Pearcy,  1  Bing. 
N.  0.  656  ;  Jones  v.  Robin,  10  Q.  B. 
681, 620 ;  Prichard  v. Poiuell,  lb.  689. 

But  the  common  ■wUl  continue 
untn  the  separation  he  complete. 
Gullett  V.  Lopes,  13  East,  348. 

There  is  another  species  of  com- 
mon in  some  counties,  especially  in 
Norfolk,  which  goes  sometimes  by 
the  name  of  shack,  where  fields  of 
arable  land  consist  of  the  lands  of 
many  persons  intermixed  in  many 
parcels,  so  that  it  is  not  possible 
that  any  of  them  can,  without  tres- 
pass to  the  others,  feed  their  cattle 
in  their  own  land,  and,  therefore, 
after  the  harvest,  every  one  puts  in 
his  cattle  to  feed  promiscuously  in 
the  open  field.  This  species  of 
common  is  very  fuUy  described  in 
Sir  Miles  Corhefs  Case,  the  leading 
authority  upon  the  subject. 

Where  a  common  pur  cause  de 
vicinage,  or  common  of  shack,  is 
claimed,  the  number  of  cattle  must 
be  limited  in  the  first  case  to  the 
number  which  the  common,  in  the 
second  to  the  number  which  the 
land,  of  the  persons  making  the 
claim  wiU  maintain.  Termes  de  la 
Ley,  80 ;  Prichard  v.  Poivell,  10 
Q.  B.  603 ;  and  see  Cheesman  v. 
Hardham,  1  B.  &  Aid.  711. 

II.  Common  of  Piscary. 
Common  of  piscary  is  the  right 
of  fishing  in  waters  on  the  soil  of 
another  person  (8  Taunt.  187) ;  it 
may  be  either  appendant,  appur- 
tenant, or  in  gross  (34  Ass.  pi.  11). 
If  a  person  claim  to  have  a  common 
of  piscary  or  a  free  fishery,  he  can- 


not exclude  the  owner  of  the  soil 
(Co.  Litt.  122  a) ;  but  if  he  claim  to 
have  a  several  fishery  separalem 
pisehariam,  the  owner  of  the  soil 
shall  not  fish  there  (lb.  122  a).  As 
to  the  distinction  between  common 
of  fishery,  free  fishery,  and  several 
fishery,  see  Co.  Litt.  122  a;  Butler's 
note  181  ;  1  Chitt.  Game  Laws,  239; 
Hayes  v.  Bridges,  Eidg.  L.  &  S.  390. 
For  recent  decisions  on  the  law 
relating  to  fisheries,  see  Gammell 
V.  Commissioners  of  Woods  and 
Forests,  3  Macq.  Ho.  L.  Cas.  419; 
Allen  V.  Donelly,  5  Ir.  Ch.  Eep. 
229,  452  ;  Beauman  v.  Kinsella,  8 
Ir.  C.  L.  Eep.  (N.  S.)  291 ;  Little 
V.  Wingfield,  lb.  279  ;  O'Neill  v. 
Allen,  9  Ir.  0.  L.  Eep.  (N.  S.)  132; 
Mannall  v.  Fisher,  6  C.  B.  (N.  8.) 
856 ;  Malcomson  v.  O'Dea,  8  Ir. 
0.  L.  Eep.  299;  10  Ho.  L.  Cas. 
693;  Gann  v.  Free  Fishers  of  Whit- 
stahle,\ZG.'B.{^.^.)  853;llHo.L. 
Cas.  192  ;  Duhe  of  Northumberland 
V.  Houghton,  5  L.  E.,  Ex.  127 ; 
Gore  V.  McBermott,  1  Ir.  E.,  C.  L. 
348  ;  O'Neill  v.  Maguire,  1  Ir.  E., 
C.  L.  579  ;  Acheson  v.  Henry,  7  Ir. 
E.,  C.  L.  486  ;  Bloomfeld  v.  John- 
ston, 8  Ir.  E.,C.L.  68;  Irish  Society 
V.  Crommelin,  2  Ir.  E.,  0.  L.  324. 

m.  Common  of  Estovers  or  Es- 
touviers. 

Common  of  estovers  is  the  right 
of  cutting  wood  from  the  forests  or 
wastes  of  another  (Braoton,  231), 
and  herein  it  differs  from  estovers 
which  a  termor  or  tenant  for  life  is 
entitled  to,  inasmuch  as  the  latter 
takes  them  from  the  soil  in  which 
he  himself  has  a  limited  interest. 
See  ante,  pp.  106,  106. 

Under  the  term  estovers  is  com- 
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pretended  housebote,  or  wood  for 
the  purpose  of  repairs  and  fuel; 
ploughbote  and  cartbote,  or  wood 
for  the  repair  of  agricultural  imple- 
ments ;  and  haybote,  or  'wood  for  re- 
pairing fences.     1  Bulst.  94. 

This  right  may  be  claimed  either 
by  prescription  or  grant,  but  (except 
in  the  case  of  copyholders)  it  cannot 
be  claimed  by  custom  ;  for,  accord- 
ing to  a  well-known  rule,  a  custom 
to  take  profits  in  alieno  solo  is  bad. 
Gateioard' s  Case,  6  Eep.  59 ;  Bean 
T.  Bloom,  3  WUs.  456 ;  2  Sir  W. 
Black.  926  ;  Grinisteacl  v.  Marloive, 
4  T.  E.  717;  Selhy  v.  Robinson, 
2  T.  E.  758 ;  Hoskins  v.  Robins, 
1  Vent.  123,  163;  2  Saund.  320. 

Estovers  can  only  be  taken  ac- 
cording to  the  prescription  or  grant, 
whether  it  be  at  a  fixed  time  (10 
E.  4,  2,  B;  Brit.  153;  Russell  and 
Broher's  Case,  2  Leon.  209  ;  3  Leon. 
218),  or  by  the  view  and  delivery 
of  the  lord  or  the  lord  and  bailiff 
(8  E.  3,  64);  otherwise,  although 
the  party  taking  them  may  take 
less  than  he  be  entitled  to,  he  may 
be  treated  as  a  trespasser. 

Common  of  estovers  may  be  either 
appendant,  appurtenant,  or  in  gross. 
Where  it  is  claimed  as  appendant 
or  appurtenant,  it  vaasi  be  pleaded 
as  belongiDg  to  some  tenement.  11 
H.  6,  11,  B;  7E.4,  27;  lOE.  4,  3; 
12  E.  4,  8. 

It  can  only  be  claimed  by  pre- 
scription for  an  ancient  house  (F. 
N.  B.  180;  4  Co.  86);  but  if  it  be 
pulled  down,  and  another  rebuilt  in- 
stead, either  in  the  same  or  another 
place,  the  prescription  will  not  be 
lost.  Costard  and  Wingjield' s  Case, 
Godb.  97 ;  Coivper  v.  Andrews, 
Hob.  40. 


A  fortiori,  mere  alterations  in  a 
house  wiU.  not  destroy  the  prescrip- 
tion, but  no  greater  profits  must  be 
taken  ab  alieno  solo  than  the  grant 
or  prescription  warrants.  Thus,  it 
is  laid  down  that,  "  if  a  man  has 
estovers  either  by  grant  or  prescrip- 
tion to  his  house,  although  he  alter 
the  rooms  and  chambers  of  this 
house,  as  to  make  a  parlour  where 
it  was  the  haU.,  or  the  hall  where 
the  parlour  was,  and  the  like  alter- 
ations of  the  qualities,  and  not  of 
the  house  itself,  and  without  making 
new  chimneys  by  which  no  pre- 
judice accrues  to  the  owner  of  the 
wood,  it  is  not  any  destruction  of 
the  prescription,  for  then  many  pre- 
scriptions will  be  destroyed,  and 
although  he  build  new  chimneys, 
or  make  a  new  addition  to  his 
house,  by  that  he  shall  not  lose  his 
prescription,  but  he  cannot  employ 
or  spend  any  of  his  estovers  in  the 
new  chimneys,  or  in  the  part  newly 
added."  Luttrell's  Case,  4  Co.  Eep. 
87  a. 

The  estovers  taken  must  be  rea- 
sonable, and  limited  to  the  wants  of 
the  tenement  in  respect  of  which  a 
man  claims  them,  upon  which  there- 
fore, they  must  be  expended  (7  E.  4, 
27;  12  E.  4,  8;  8  Eep.  54),  and 
cannot  be  sold  to  be  used  elsewhere 
(11  H.  6,  11  b,  JEarl  of  Pembroke's 
Case;  Clayt.  47).  Where,  there- 
fore, a  person  has  common  of  esto- 
vers appurtenant  to  a  house,  and 
he  grants  to  another  the  estovers 
reserving  the  house  to  himself,  or 
grants  the  house  to  another  reserv- 
ing the  estovers  to  himself;  in  either 
of  those  cases,  the  estovers  shall  not 
be  severed  from  the  house,  because 
they  must  be  spent  in  the  house 
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(Plowd.  381 ;  3  Cruise,  Dig.  30,  70). 
But  it  seems  that  wliere  the  quan- 
tity of  estovers  is  certain,  not  only 
■would  a  right  to  take  them  in  gross 
by  prescription  be  good,  but  if  it 
■were  appurtenant  to  a  tenement  it 
might  be  severed  from  it.  Oo.  Litt. 
121b. 

It  may  here  be  mentioned,  that 
in  the  case  of  Arundel  v.  Steere, 
Ore.  Jac.  25,  where  a  person  pre- 
scribed to  have  estovers  for  repair- 
ing houses,  or  for  building  new 
houses  on  the  land,  it  was  alleged 
that  the  custom  was  unreasonable 
to  take  estovers  for  the  building  of 
new  houses,  but  all  the  Court,  ex- 
cept Williams,  held  it  to  be  a  good 
prescription,  for  one  might  grant 
such  estovers  at  that  day.  Williams 
held  the  prescription  bad  upon  the 
ground  that  such  a  claim  ought  only 
to  be  made  for  the  repair  of  ancient 
houses.  See  also  White  v.  Coleman, 
Freem.  (Smirk's  Ed.)  143. 

A  right  in  the  inhabitants  of  a 
parish  of  lop-wood  within  a  crown 
manor,  that  is,  a  right  at  certain 
periods  of  the  year  to  lop  for  fuel  the 
branches  of  trees  growing  upon  the 
waste  lands  of  the  manor,  cannot  be 
created  by  custom  or  prescription, 
or  otherwise  than  by  crown  grant 
or  act  of  parliament  ( Willingale  v. 
Maitland,  3  L.  E.,  Eq.  103  ;  Chilton 
v.  Corporation  of  London,  7  Ch.  D. 
735);  and  a  non-existent  act  of  par- 
liament will  not  be  presumed  as  an 
origin  for  the  alleged  right  (  Chilton 
V.  Corporation  of  London,  7  Ch.  D. 
735). 

A  grant  by  the  crown  of  a 
profit  a  prendre,  such  as  a  right  of 
lop-wood  out  of  crown  lands  to 
the  inhabitants  of  a  parish,  consti- 


tutes the  inhabitants  a  corporation 
quoad  the  grant  (lb.) ;  and  an  action 
to  establish  any  such  right  is  main- 
tainable only  by  the  inhabitants  as 
a  corporation,  and  not  by  an  indi- 
vidual inhabitant  suing  on  his  own 
behalf  alone.  Chilton  v.  Corporation 
oj  London,  7  Ch.  D.  735  ;  overruling 
on  this  point  the  case  of  Willingale 
V.  Maitland,  3  L.  E.,  Eq.  103,  where 
the  objection  to  an  individual  cor- 
porator suing  does  not  appear  to 
have  been  taken. 

As  to  who  are  meant  by  "  in- 
habitants" of  a  parish,  see  ChiltonY. 
Corporation  of  London,  7  Ch.  D.  735. 

IV.    Common  of  Turhary. 

This  kind  of  common  is  the  right 
of  digging  turves  upon  the  soil  of 
another  person.  It  may  be  either 
appendant  or  appurtenant  to  a 
house ;  but,  as  is  laid  down  in 
TyrringhamJs  Case,  it  cannot  be 
appendant  to  land,  for  turves  would 
be  only  wanted  in  a  house  (5  Ass. 
9 ;  see  also  Valentine  v.  Penny, 
Noy,  145);  and  the  right  will  pass 
under  a  grant  of  a  house  and  its 
appurtenances.  Solme  v.  Bidlock, 
3  Lev.  165 ;  see  also  CHare  v. 
Fahy,  10  Ir.  0.  L.  Eep.  (N.  S.)  318. 

Like,  however,  all  other  cases  of 
a  claim  of  right  in  alieno  solo,  in 
order  to  be  valid,  the  right  of  com- 
mon of  turbary  must  be  made  with 
some  limitation  and  restriction.  It 
may  be  claimed  as  appendant  to  an 
ancient  house  within  a  manor,  and 
by  prescription  or  grant  as  appur- 
tenant to  any  house  out  of  a  manor. 
Thus  where  a  custom  was  pleaded 
that  all  the  customary  tenants  of  a 
manor  having  gardens,  parcels  of 
their  customary  tenements  respec- 
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tively,  had.  immemorially  by  them- 
selves, their  tenants  and  occupiers, 
dug,  taken  and  carried  away  from  a 
waste  within  the  manor,  to  be  used 
upon  their  said  customary  tene- 
ments, for  the  purpose  of  making 
and  repairing  grass-plots  in  the 
gardens,  parcels  of  the  same  re- 
spectively, for  the  improvement 
thereof,  such  turf  covered  with 
grass  fit  for  the  pasture  of  cattle, 
as  hath  been  fit  and  proper  to  be 
so  used,  at  all  times  of  the  year,  as 
often  and  in  such  quantity  as  occa- 
sion hath  required :  it  was  held  by 
the  Court  of  King's  Bench,  that 
the  plea  was  bad  in  law,  as  being 
indefinite  and  uncertain,  and  de- 
structive of  the  common:  and  so, 
it  was  held,  was  a  plea  of  a  similar 
custom  for  taking  and  applying 
such  turf  for  the  purpose  of  making 
and  repairingthe  banks  and  mounds 
in,  of  and  for  the  hedges  and  fences 
of  such  customary  tenements.  Lady 
Wilson  V.  Willes,  7  East,  121.  So 
in  Valentine  v.  Penny,  Noy,  145, 
where  trespass  was  brought  for 
breaking  a  close  and  digging  the 
soU ;  and  the  defendant  justified 
that  he  and  all  whose  estate  he  had 
in  a  cottage  had  common  of  turbary 
to  dig  and  sell  ad  libitum  as  belong- 
ing to  the  house :  the  plea  was  held  . 
bad,  as  showing  a  right  of  common 
which  was  an  interest  and  a  free- 
hold, and  which  as  a  prescription 
was  repugnant  in  itself,  because 
"a  common  appertaining  to  a hoiise 
ought  to  be  spent  in  the  house,  and 
not  sold  abroad."  See  also  Hay- 
ward  V.  C'annington,  1  Lev.  232 ; 
S.  C.  Siderf.  354,  nom.  Heyioard  v. 
Cannington.  As  to  a  claim  to  take 
clay,  see  Clayton  v.  Corhy,  2  Q.  B. 


813;  5  Q.  B.  415.  See  also  Bailey 
V.  Stevens,  31  L.  J.  (0.  P.)  226. 

It  seems  that  inhabitants  cannot 
prescribe  as  such  for  common  of 
turbary  (2  Atk.  189;  Treem.  by 
Smirke,  136);  but  the  mayor  and 
burgesses  of  a  borough  may  pre- 
scribe for  common  of  turbary  for 
themselves  and  the  inhabitants,  and 
by  this  means  the  inhabitants  may 
get  the  benefit  of  the  prescription 
{White  V.  Coleman,  Freem.  by 
Smirke,  134) ;  and  it  seems  a  free- 
man of  a  town  may  have  the 
right  of  common  of  turbary.  The 
King  V.  WarJiworth,  1  Mau.  &  Sel. 
473. 

"With  regard  to  the  last  three 
kinds  of  common  it  has  been  weU 
observed  by  Serjeant  Stephen  that 
they  "  had  aU  reference,  no  doubt, 
to  the  same  object  as  common  of 
pasture,  viz.  the  maintenance  and 
carrying  on  of  husbandry ;  common 
of  piscary  being  given  for  the  sus- 
tenance of  the  tenant's  family;  com- 
mon of  turbary  for  his  fuel ;  and 
estovers  for  repairing  his  house,  his 
instruments  of  tillage,  and  the  ne- 
cessary fences  of  his  grounds."  1 
Steph.  Com.  630. 

V.  How  Rights  of  Common  may  he 
acquired. 
In  considering  the  different  spe- 
cies of  rights  of  common  we  have 
shown,  to  a  considerable  extent, 
how  they  may  be  acquired  or  evi- 
denced, viz.  either  by  grant,  pre- 
scription or  custom.  With  respect 
to  rights  of  common  acquired  by 
grant  it  will  be  unnecessary  to  say 
anything  further :  with  respect  to 
rights  of  common  claimed  either  by 
prescription  or  custom,  as  the  terms. 
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although  in  early  periods  indis- 
criminately used,  are  by  no  means 
synonymous  and  lead  to  different 
results,  it  wiU  be  necessary  to  dis- 
tinguish between  them. 

"  In  the  common  la-w,"  says  Lord 
Coke,  "prescription,  which  is  per- 
sonal, is  for  the  most  part  applied 
to  persons,  being  made  in  the  name 
of  a  certain  person,  and  of  his 
ancestors,  or  of  those  whose  estate 
he  hath ;  or  in  bodies  politic  or 
corporate,  and  their  predecessors ; 
but  a  custom  which  is  local  is 
alleged  in  no  person,  but  laid  within 
some  manor  or  other  place."  Co. 
Litt.  113  b.  See  also  6  Eep.  60; 
8  Eep.  64  a.  In  re  Hainault  Forest 
Act,  1858,  9  C.  B.  (N.  S.)  648; 
Commissioners  of  the  Sewers  of  the 
City  of  London  v.  Glasse,  7  L.  E., 
Ch.  App.  456. 

Although  a  prescription  to  take 
a  profit  (profit  A  prendre)  in  alieno 
solo,  as,  for  instance,  to  work  quar- 
ries, to  carry  away  the  soil,  sand, 
or  clay,  as  contradistinguished  from 
a  mere  easement,  may  be  valid, 
a  custom  to  that  effect,  except  in 
the  case  of  copyholders  (see  Gate- 
ward's  Case,  6  Co.  69  b;  Constable 
V.  Nicholson,  14  0.  B.  (N.  8.)  230), 
or  to  search  for  and  work  mines 
under  a  local  custom,  as  for  in- 
stance such  as  exists  in  Cornwall 
{Rogers  v.  Brenton,  10  Q,.  B.  26),  is 
clearly  bad.  Blewett  v.  Tregonning, 
3  Ad.  &  EU.  554  ;  Clayton  r. 
Corby,  5  Q,.  B.  415 ;  Attorney- 
General  V.  Matthias,  4  K.  &  J.  579. 

In  the  case  of  copyholders, 
there  may  be  a  custom  profit 
A  prendre  from  and  out  of  the 
copyhold  tenements  of  the  manor  in 
their  own  occupation,  provided  the 
custom  be  reasonable.    The  follow- 


ing customs  have  been  held  good  : 
a  custom  of  a  manor  for  the  tenants 
to  dig  up  the  lord's  soil  for  turf 
(Bean  and  Chapter  of  Ely  v.  Warren, 
2  Atk.  189) ;  a  custom  for  copyhold 
tenants  to  dig  for  and  get  sand, 
sandstone,  gravel  and  clay  from  their 
respective  tenements,  and  to  cart 
and  carry  away  the  same  on  to 
other  lands,  and  to  use  or  seU  the 
same  either  on  or  off  the  manor, 
without  licence  from  the  lord  (Ham- 
mer V.  Chance,  4  De  Q-.,  Jo.  &  Sm; 
626) ;  a  custom  for  copyholders  of 
inheritance  without  licence  of  the 
lord  to  break  the  surface  and  dig 
clay  without  limit  from  and  out  of 
their  copyhold  tenements,  for  the 
purpose  of  making  it  into  bricks,  to 
be  sold  off  the  manor  (Marquis  of 
/Salisbury  v.  Gladstone,  9  Ho.  L. 
Cas.  692).  In  the  following  cases 
alleged  customs  have  been  held  bad, 
as  being  unreasonable,  viz. :  a  cus- 
tom to  dig  in  mines  near  the  foun- 
dations of  the  plaintiff's  dwelling- 
house,  so  as  to  endanger  it  (Hilton 
V.  Lord  Granville,  5  Q.  B.  Eep. 
701)  ;  a  custom  to  cut  and  seU  tim- 
ber— elms  growing  on  the  copyhold 
(Rockey  v.  Hicggens,  Cro.  Car.  220) ; 
a  custom  for  a  customary  tenant  of 
a  manor  which  had  coals  under  the 
freehold  lands  of  other  customary 
tenants,  to  get  coals,  leave  them  on 
the  lands,  not  saying  how  long,  and 
to  take  away  in  carts  and  waggons 
part,  not  saying  how  much,  of  such 
coals  (Broadbent  v.  Wilkes,  "Willes, 
360) ;  a  custom  for  all  the  customary 
tenants  of  a  manor  having  gardens, 
parcels  of  their  estates,  to  take 
pasturable  turf  at  aU  times  when 
necessary,  and  in  unlimited  quan- 
tity, from  a  waste  within  the  manor, 
for  making    and    repairing   grass 
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plots  in  their  gardens,  for  the  im- 
provement thereof,  and  for  making 
and  repairing  the  banks  and  mounds 
of  the  hedges  and  fences  of  the 
customary  estates.  Wilsony.  Willes, 
7  East,  121. 

The  cases  which  have  been  de- 
cided upon  the  right  to  profits 
d,  prendre  in  alieno  solo,  have  no 
very  close  application  to  those  oases 
which  arise  upon  the  validity  of 
customs  between  the  lord  of  a  manor 
and  his  tenants ;  for,  although  in 
one  sense  the  soil  of  the  copyhold 
tenement  is  in  the  lord,  this  is  true 
only  in  a  qualified  and  limited 
degree,  and  does  not  imply  com- 
plete ownership.  The  lord  cannot, 
any  more  than  the  copyholder,  work 
mines  in  the  tenement,  or  cut  down 
trees  upon  it,  without  a  custom 
authorising  him  to  do  so.  There  is, 
however,  a  distinction  between  a 
custom  applicable  to  the  lord  and 
one  that  is  applicable  to  the  tenant. 
The  rights  of  the  tenant  could  have 
been  acquired  only  by  grant  or 
licence  from  the  lord.  The  right  of 
the  lord  over  the  copji-hold  tenement 
must  have  arisen  from  reservations 
for  his  own  benefit,  made  by  the 
absolute  owner  of  the  property,  who 
had  power  to  transfer  it  with  such 
qualifications  as  he  pleased.  He 
might  reserve  to  himself  upon  the 
original  grant  or  licence,  any  right 
which  would  not  be  totally  incon- 
sistent and  incompatible  with  the 
existence  of  the  interest  granted.  . .  . 
The  cases  show  the  extent  to  which 
customs,  with  respect  to  the  soil  of 
copyhold  tenements,  may  be  carried ; 
and,  although  they  do  not  define 
very  distinctly  the  limits  of  reason- 
fibleness,  yet  they  indicate  the  prin- 
ciple upon  which  the  unreasonable- 


ness of  any  custom  may  be  ascer- 
tained. Per  Lord  Chelmsford,  in 
Marquis  of  Salisbury  v.  Gladstone,  9 
Ho.  L.  Gas.  708—710. 

Before  the  passing  of  the  Pre- 
scription Act  (2  &  3  'WUl.  4,  c.  71) 
the  right  to  commons  by  prescrip- 
tion, like  that  of  easements,  could 
be  defeated  by  showing  that  enjoy- 
ment commenced  since  the  com- 
mencerfient  of  the  reign  of  Richard 
the  Pirst.  See  note  to  Sury  v.  Pigot. 
By  the  Prescription  Act  (2  &  3  WUl. 
4,  0.  71),  after  reciting  that  the  ex- 
pression, "time  immemorial,  or  time 
whereof  the  memory  of  man  run- 
neth not  to  the  contrary,"  is  now 
by  the  law  of  England  in  many 
cases  considered  to  include  and  de- 
note the  whole  period  of  time  from 
the  reign  of  King  Eichard  the  First, 
whereby  the  title  to  matters  that 
have  been  long  enjoyed  is  some- 
times defeated  by  showing  the  com- 
mencement of  such  enjoyment, 
which  is  in  many  cases  productive 
of  inconvenience  and  injustice :  it 
is  enacted,  that  no  claim  which  may 
be  lawfully  made  at  the  common 
law,  by  custom,  prescription  or 
grant,  to  any  right  of  common  or 
other  profit  or  benefit  to  be  taken 
and  enjoyed  from  or  upon  any  land, 
except  such  matters  and  things  as 
are  therein  specially  provided  for, 
and,  except  tithes,  rent,  and  ser- 
vices, shall,  where  such  right, 
profit  or  benefit  shall  have  been 
actually  taken  and  enjoyed  by  any 
person  claiming  right  thereto,  with- 
out interruption  for  the  full  period 
of  thirty  years,  be  defeated  or  de- 
stroyed by  showing  only  that  such 
right,  profit  or  benefit  was  first  taken 
or  enjoyed  at  any  time  prior  to  such 
period  of  thirty  years,  but  never- 
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theless  sucli  claim  may  be  defeated 
in  any  otlier  way  by  wbich  the  same 
is  now  liable  to  be  defeated :  and 
when  sucb  rigbt,  profit  or  benefit 
BhaU  have  been  so  taken  and  en- 
joyed as  aforesaid  for  the  fuU  period 
of  sixty  years,  the  right  thereto 
shall  be  deemed  absolute  and  inde- 
feasible, unless  it  shall  appear  that 
the  same  was  taken  and  enjoyed 
by  some  consent  or  agreement  ex- 
pressly made  or  given  for  that  pur- 
pose by  deed  or  writing.     Sect.  1. 

As  to  the  cases  in  the  Prescription 
Act  relating  to  commons,  see  Sugd. 
Prop.  Stat.  161,  2nd  edit. ;  1  Selw. 
N.  P.  478,  12th  edit. 

VI.  The  Incidetits  to  Rights  of  Com- 
mon, and  herein  of  the  respective 
Rights  of  the  Lord  and  Com- 
moners. 
As  the  lord  is  the  owner  of  the 
soil  of  the  common,  subject  to  the 
rights  of  the  commoners,  he  may,  as 
a  general  rule,  exercise  aU.  acts  of 
ownership  over  the  soil  which  do 
not  injure  their  rights,  such  as 
planting  trees  or  making  fishponds, 
breeding  game,  digging  clay  for 
bricks,  getting  coal  or  other  mine- 
rals, provided  he  does  as  little 
damage  as  possible.  Kirby  v.  Sad- 
grove,  1  Bos.  &  Pul.  13  ;  Hassard 
V.  Cantrell,  1  Lutw.  107 ;  Coo  v. 
Cauthorn,  1  Keb.  390 ;  5  Tin.  Abr. 
7,  39,  per  Windham,  J.,  in  notis ; 
Hall  V.  Byron,  4  Ch.  D.  667,  675. 

And  the  onus  proband!  on  the 
question  whether  the  lord  unduly 
interferes  with  the  right  of  common, 
lies  on  the  tenant  and  not  on  the 
lord,  as  in  the  case  of  approvement. 
Hall  V.  Byron,  4  Ch.  D.  667. 

In  the  absence,  however,  of  cus- 


tom, the  lord  cannot  do  acts  in 
derogation  of  his  grant,  such  as 
cutting  down  trees  or  opening 
mines  on  the  copyhold  land.  lb. 
676. 

It  is,  however,  perfectly  well 
established  that  a  custom  is  good 
which  authorizes  the  lord  to  come 
on  his  copyhold  land  to  open  a 
shaft  and  work  a  mine  ;  it  may  be 
destructive  to  the  copyhold,  but  if 
the  custom  is  proved,  it  is  a  good 
custom.  So  it  is  a  good  custom 
for  the  lord,  after  having  granted 
land  with  the  timber  growing  on  it, 
to  enter  on  the  land  and  to  cut  down 
the  timber.  PerLordOottenham,  C, 
in  Hilton  v.  The  Earl  of  Granville, 
Or.  &  Ph.  293,  294.  See  also  Mar- 
quis of  Salishury  v.  Gladstone,  9  H, 
L.  Ca.  710. 

In  such  eases  the  custom  over- 
rides the  grant,  and  the  grant  is 
taken  subject  to  the  custom,  so  that 
there  is  nothing  inconsistent,  unless 
there  be  something  unreasonable, 
and  therefore  illegal,  in  the  custom, 
lb. 

It  was,  however,  held  in  a  case 
often  commented  on,  that  the  right 
of  the  commoners  in  a  common 
may  be  subservient  to  the  right  of 
the  lord  in  the  soil,  so  that  the  lord 
may  dig  clay-pits  there  or  empower 
others  to  do  so,  ivithout  leaving  suffi- 
cient herbage  for  the  commoners,  if 
such  a  right  can  be  proved  to  have 
been  always  exercised  by  the  lord. 
Bateson  v.  Green,  5  T.  B.  411. 
But  see  the  remarks  on  this  case  in 
Hilton  V.  Earl  Granville,  Or.  &  Ph. 
283,  293 ;  and  in  Hall  v.  Byron,  4 
Ch.  D.  675,  676,  681,  and  the  cases 
there  cited. 

What  are  termed  "  cattlegates  " 
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give  the  owners  no  right  to  the 
possession  of  the  soil,  and  the 
ownership  of  the  soil  remains  in  the 
lord  of  the  manor,  subject  to  the 
several  right  of  pasture  upon  it  by 
the  cattlegate  owners.  It  has  con- 
sequently been  held  that  the  lord 
may  maintain  trespass  against  a 
cattlegate  owner  for  sporting  over 
it  without  his  permission.  Rigg  v. 
Earl  Lonsdale,  1  H.  &  N.  923;  S.  C, 
11  Exch.  654;  see  Rohinson  v. 
Wray,  1  L.  E.,  0.  P.  490. 

The  lord  has  likewise  a  right  of 
common  upon  his  own  land ;  for,  as 
observes  Lord  Coke,  "If  a  man 
claim  by  prescription  any  manner  of 
common  in  another's  land,  and  that 
the  owner  of  the  land  shall  be  ex- 
cluded to  have  pasture,  estovers  or 
the  like,  this  is  a  prescription  or 
custom  against  the  law,  to  exclude 
the  owner  of  the  soil,  for  it  is 
against  the  nature  of  this  word 
common,  and  it  was  implied  in  the 
first  grant,  that  the  owner  of  the 
soil  should  take  his  reasonable  profit 
there,  as  it  hath  been  adjudged." 
Co.  Litt.  122  a. 

But  "  a  man  may  prescribe  or 
allege  a  custom  to  have  and  enjoy, 
solam  vesturam  terrm,  from  such  a 
day  tUl  such  a  day,  and  thereby  the 
owner  of  the  soil  will  be  excluded 
from  pasturing  or  feeding  there  ; 
and  so  he  may  prescribe  to  have 
separalem  pasturam,  and  exclude 
the  owner  of  the  soil  from  feeding 
there."     Co.  Litt.  122  a. 

So  likewise  may  the  corporation 
of  a  borough.  Johnson  v.  Barnes, 
7  L.  E.,  C.  P.  592  ;  8  L.  E.,  C.  P. 
(Exch.  C.)  527. 

It  was  indeed  doubted  in  North 
V.  Cox,  1  Lev.  253,  whether  a  party 


could  prescribe  to  take  the  sole  and 
several  herbage,  but  it  was  after- 
wards established  as  law  by  the 
cases  of  Hosldns  v.RobMns,  PoUexf. 
13  ;  Potter  v.  North,  1  Vent.  385  ; 
1  Saund.  350  ;  see  also  Welcome  v. 
Upton,  6  Mees.  &  "W.  636. 

However,  a  separate  right  of 
feeding  and  folding,  claimed  on 
account  of  a  manor  farm,  is  not  a 
claim  of  common,  properly  so  called, 
but  something  reserved  out  of  the 
original  grant.  4  Scott,  N.  E.  356, 
per  Tindal,  C.  J. 

Right  of  the  Lord  to  approve. 

By  the  Statute  of  Merton  (20 
Hen.  3,  c.  4,  extended  by  2nd  West- 
minster, 13  Ed.  1,  St.  1,  c.  46,  and 
3  &  4  Ed.  6,  c.  3),  which  appears  to 
have  confirmed  the  common  law  (2 
Inst.  85  ;  3  T.  E.  447),  the  lord  of 
the  manor,  and  it  seems  any  owner 
of  the  soil,  although  not  properly 
speaking  the  lord  of  the  manor 
{Glover  v.  Lane,  3  T.  E.  445; 
Patrich  v.  Stuhhs,  9  Mees.  &  "W. 
830),  may  approve  or  inclose  part 
of  the  common  as  against  the  com- 
moners as  against  common  of  pas- 
ture, provided  that  he  leave  suffi- 
cient pasture  for  them,  with  free 
egress  and  regress  from  their  tene- 
ments into  the  pasture  (20  Hen.  3, 
c.  4),  even  if  afterwards  it  becomes 
insufficient  (2Inst.  87) ;  but  the  onus 
of  proving  that  a  sufficiency  was 
left  lies  with  the  lord  {Arlett  v. 
Ellis,  7  B.  &  C.  463 ;  Lake  v.  Plax- 
ton,  10  Exch.  196;  Smith  v.  Earl 
Brownlow,  9  L.  E.,  Eq.  241 ;  Betts 
V.  Thompson,  6  L.  E.,  Ch.  App.  732), 
and  upon  his  failing  to  do  so,  the 
Court  of  Chancery  has  restrained 
him  from  any  further  inclosure  of 
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tte  waste.  The  Commissioners  of 
Sewers  v.  Glasse,  19  L.  E.,  Eq.  134. 

But  where  the  lord  of  a  manor 
has  appropriated  by  leasing,  and 
also  has  granted  out  by  copy  of 
court  roU  portions  of  the  waste, 
the  fact  that  there  has  been  a  suffi- 
ciency of  common  of  pasture  during 
ten  years  is  evidence  that  the  in- 
closures  have  not  interfered  vsath 
the  rights  of  the  commoners.  Las- 
celles  V.  Lord  Onsloiv,  2  Q.  B.  D. 
433. 

As  to  the  right  of  the  lord  to 
approve  as  against  a  right  of  "fold- 
cowcse,"BB6RobinsonY.Duleep  Singh, 
W.  N.,  Aug.  3,  1878,  p.  184. 

A  custom  for  the  lord  to  inclose 
{Arlett  V.  mis,  7  B.  &  0.  346 ;  9 
B.  &  0.  671),  or  to  grant  leases  of 
the  waste  {Badger  v.  Ford,  3  B.  & 
Aid.  153),  without  limit  or  restric- 
tion, is  bad. 

The  Statute  of  Merton  does  not 
give  the  lord  power  to  approve  any 
kind  of  common,  except  common  of 
pasture  ;  it  seems,  therefore,  that  in 
the  absence  of  a  custom,  the  lord 
cannot  approve  against  common  of 
turbary  or  estovers,  Grant  v.  Gun- 
ner, 1  Taunt.  435. 

But  a  custom  for  the  lord  to  ap- 
prove as  against  common  of  turbary 
or  estovers,  provided  he  leaves  a 
sufficiency  for  the  commoners,  will 
be  valid  {Arlett  v.  Ellis,  7  B.  &  0. 
346, 370,  371 ;  9  B.  &C.  671 ;  Lascelles 
V.  Lord  Onslow,  2  Q.  B.  D  433),  not 
only  as  against  copyholders,  but  also 
as  against  freeholders,  where,  in  ac- 
cordance with  a  custom  of  the  manor, 
parcels  of  the  waste  were  granted 
by  the  lord  with  the  consent  of  a 
homage  of  the  copyholders.  Las- 
celles V.  Lord  Onslow,  2  Q.  B.  433. 


The  lord  of  the  manor  or  his 
grantee  may  inclose  or  approve  part 
of  a  common  against  tenants  having 
common  of  pasture,  notwithstanding 
they  have  also  some  other  right  on 
the  common,  as  common  of  turbary, 
common  of  estovers,  common  of  pis- 
cary, or  a  right  to  dig  sand,  pro- 
vided he  leaves  sufficient  common 
of  pasture  {Fawcelt  v.  Strickland, 
Willes,  57 ;  Com.  Eep.  578  ;  Shake- 
spear  V.  Peppin,  6  T.  E.  741) ;  but 
if  the  approvement  interfere  with 
those  other  rights,  the  commoners 
may  bring  their  action  against  the 
lord  (6  T.  E.  748).  The  Court  of 
Chancery  has  assisted  and  pro- 
tected the  lord  in  making  an  ap- 
provement under  the  Statute  of 
Merton.  Weeks  v.  Stacker,  2  Vern. 
301 ;  Arthington  v.  Fawkes,  lb.  356; 
V.  Palmer,  5  Vin.  Abr.  7. 

As  to  what  buildings  the  lord 
may  erect  on  the  waste  by  the 
Statute  of  Westminster  2,  see  Ne- 
veill  V.  Hamerton,  1  Sid.  79 ;  1 
Lev.  62;  1  Keb.  283,  314;  Patrick 
V.  Stuhbs,  9  M.  &  W.  830 ;  but  as 
that  statute  only  applies  to  common 
of  pasture,  common  of  tiu-bary  or 
estovers  must  not  be  thereby  in- 
jured. Duherley  v.  Page,  2  T.  E. 
391  ;  Shakespear  v.  Peppin,  6  T.  E. 
747. 

Rights  of  Lord  under  various  Sta- 
tutes to  convey. 
The  legislature  has  by  various 
statutes  enabled  lords  of  manors  to 
convey  portions  of  waste  or  common 
land  for  different  purposes ;  as,  for 
instance,  for  her  Majesty's  dock- 
yards or  other  naval  purposes  (6  & 
7  Vict.  c.  58,  s.  36,  repealed  by  28 
&  29  Vict.  c.   112,   s.   1);    for  the 
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purposes  of  a  residence  for  the 
clergy  (17  Geo.  3,  c.  53,  s.  21) ;  for 
a  churcli,  churchyard  or  residence 
of  a  minister  (51  Geo.  3,  c.  115,  s.  2); 
for  the  purposes  of  the  Church 
Building  Acts  (58  Geo.  3,  c.  45,  s. 
38) ;  as  sites  for  poor  schools  (6  & 
7  Will.  4,  c.  7,  s.  1,  repealed  and  in 
effect  re-enacted  by  4  &  5  Vict.  c. 
58,  s.  36)  ;  and  a  gift  by  the  lord 
under  the  last-mentioned  act  is  valid, 
though  the  donor  die  within  twelve 
calendar  months  from  the  execution 
thereof  (7  &  8  Vict.  c.  38) ;  and  for 
literary  and  scientific  institutions 
(17  &  18  Vict.  c.  112,  s.  1). 

With  the  consent  of  the  lord  of 
the  manor  and  commoners  waste  or 
common  land  may  be  inclosed  for 
the  use  of  a  poor  house  for  incor- 
porated parishes  (22  Geo.  3,  c.  83, 
repealed  by  Stat.  Law  Eevision  Act, 
1871,  34  &  35  Vict.  c.  116);  and  the 
overseers  of  the  poor,  with  the  con- 
sent of  the  lord  of  the  manor  and  a 
majority  of  the  commoners,  may  in- 
close not  exceeding  fifty  acres  from 
the  waste  for  cultivation  by  the  poor 
(1  &  2  Wm.  4,  c.  42,  s.  2),  and  the 
powers  of  overseers  under  the  last- 
mentioned  and  some  other  acts  are, 
by  5  &  6  WiU.  4,  c.  69,  s.  4,  ex- 
tended to  guardians  of  the  poor. 

By  29  Geo.  2,  c.  36,  the  lords  and 
tenants  may  inclose  part  of  the  com- 
mon for  the  purpose  of  planting  and 
preserving  trees  fit  for  timber  and 
underwood.  By  31  Geo.  2,  c.  41, 
these  powers  are  declared  to  be 
vested  in  tenants  for  life,  or  years 
determinable  on  lives.  1  Selw.  N.P. 
472,  12th  ed. 

By  the  2nd  section  of  51  Geo.  3, 
c.  115,  power  is  given  to  the  lord 
to  make  the  grants  therein  autho- 


rized "freed  and  absolutely  dis- 
charged from  all  rights  of  common ; ' ' 
but  this  does  not  enable  the  lord  to 
mate  grants  overnding  any  cus- 
tomary rights  other  than  rights  of 
common  and  manorial  rights  of  a 
like  nature.  See  Forbes  v.  Ecclesi- 
astical Commissioners  for  England, 
15  L.  E.,  Eq.  51.  There  the  Eccle- 
siastical Commissioners,  as  lords  of 
a  manor  in  a  parish,  granted  to  the 
vicar  of  the  parish,  under  51  Geo.  2, 
c.  115,  s.  2,  part  of  the  waste  of  the 
manor  for  a  burial  ground.  In  a 
biU  filed  on  behalf  of  the  parish- 
ioners setting  up  a  customary  right 
to  this  part  of  the  waste  as  a  village 
green,  and  seeking  to  set  aside  the 
grant.  Sir  J.  Wickens,  V.  C,  over- 
ruled the  demurrer. 

Where  commons  have  been  taken 
by  a  public  company,  as  a  railway 
company,  for  the  purpose  of  their 
undertaking,  and  "  any  money  shall 
have  been  paid  to  a  committee 
under  The  Lands  Clauses  Consoli- 
dation Act,  1845,"  or  under  any 
railway  or  other  special  act,  by 
which  the  money  may  have  been 
directed  to  be  paid  to  a  committee 
as  compensation  for  the  extinction 
of  commonable  or  other  rights,  or 
for  lands,  being  common  lands,  or 
in  the  nature  thereof,  provisions 
are  contained  in  17  &  18  Vict.  c.  97, 
for  the  apportionment  of  such  com- 
pensation money.  See  sects.  15,  20. 
See  also  Nash  v.  Coombs,  6  L.  E., 
Eq.  51.  There  every  resident  free- 
man of  a  borough  had  the  right  of 
annually  turning  into  the  Freemen's 
common  (allotted  under  an  inclo- 
sure  act  of  1795  to  the  Corporation, 
as  trustees  of  the  allotment,  in  lieu 
of  certain  rights  of  common  of  resi- 
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dent  freemen)  one  head  of  stock, 
for  a  period  fixed  from  time  to 
time  by  the  town  council,  subject 
to  a  payment  annually  fixed  by 
the  town  council,  for  every  head 
of  stock  so  turned  on.  This  right 
was  transferable.  A  portion  of  the 
Freemen's  common  having  been 
taken  by  a  railway  company,  on  a 
bill  to  obtain  the  direction  of  the 
Court  as  to  the  application  of  the 
purchase  money,  filed  by  the  com- 
mittee appointed  under  sect.  102  of 
the  Lands  Clauses  Act,  it  was  held 
by  Sir  W.  Page  Wood,  V.  C,  that 
the  present  resident  freemen  were 
not  entitled  to  have  the  corpus  of 
the  purchase  money  divided  amongst 
them,  but  that  the  proper  course 
would  be  to  invest  the  money  in 
land,  to  be  held  in  trust  for  the 
freemen  from  time  to  time  resident 
within  the  borough,  andinthemean- 
time  that  the  money  ought  to  be 
invested,  and  the  dividends  paid  to 
such  resident  freemen,  at  the  same 
time  in  each  year  as  they  had  been 
accustomed  to  enter  upon  the  enjoy- 
ment of  their  rights  of  common. 

The  mere  occupiers  of  lands  under 
copyholders  of  a  manor,  although 
under  a  bye-law  entitled  to  certain 
rights  of  common  over  the  lands  of 
the  manor,  have  been  held  not  en- 
titled to  share  in  the  purchase- 
money  of  part  of  the  lands  sold  to 
a  railway  company.  Austin  v.  Am- 
hurst,  7  Ch.  D.  689. 

Beniedies  for  Disturbances  of  Rights 
of  Common. 
A  commoner  may  bring  an  action 
not  only  against  the  lord,  but  also 
against  a  commoner,  or  a  stranger 
for  a  disturbance  of  the  rights  of  com- 


mon {Hassard  v.  Cantrell,  1  Lutw. 
101 ;  Pindar  v.  Wadsiuorfh,  2  East, 
154 ;  Beadsioorth  v.  Torlcington,  1 
Q.  B.  782),  and  such  action  may  be 
maintained  although  the  amount 
of  damage  done  to  the  plaintifE  is 
small.  Thus  in  Pindar  v.  Wads- 
tvorth  (2  East,  154),  it  was  held 
that  a  commoner  might  maintain 
an  action  on  the  case  against  a 
stranger  for  an  injury  done  to  the 
common  by  his  taking  away  from 
thence  the  manure  which  was 
dropped  on  it  by  the  cattle,  and 
though  the  proportion  of  the  damage 
was  found  by  the  jury  only  to 
amount  to  a  farthing,  it  was  held 
that  the  smallness  of  the  damage 
was  no  ground  for  a  nonsuit. 

A  freehold  tenant  of  a  manor  on 
behalf  of  himself  and  the  other 
freehold  tenants  ( Warrich  v.  Queen^s 
College,  Oxford,  6  L.  E.,  Ch.  App. 
716  ;  10  L.  E.,  Eq.  105  ;  Hall  v. 
Byron,  4  Ch.  D.  667),  and  a  copy- 
hold and  freehold  tenant  on  behalf 
of  himself  and  aU.  other  copyhold 
and  freehold  tenants  {Smith  v. 
Earl  Broionlow,  9  L.  E.,  Eq.  241 ; 
Hall  V.  Byron,  4  Ch.  D.  667),  may 
commence  an  action  for  establishing 
rights  of  common  over  the  wastes 
of  a  manor.  See  also  Earl  of  Bun- 
raven  V.  Llewellyn,  15  Q.  B.  791  ; 
Phillips  V.  Hudson,  2  L.  E.,  Ch. 
App.  243 ;  Belts  v.  Thompson,  6 
L.  E.,  Ch.  App.  732  ;  and  Minet  v. 
Morgan,  11  L.  E.,  Eq.  284  ;  6  L.  E., 
Ch.  App.  716,  a  case  of  common  of 
pasture  by  reason  of  vicinage. 

Although  a  bill  has  been  held  to 
lie  against  the  lord  by  one  copy- 
holder on  behalf  of  himself  and 
other  copyholders,  being  numerous, 
to  have  their  rights  of  common  as- 
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certained,  it  has  been  held  that  one 
commoner,  not  suing  on  behalf  of 
all,  could  not  maintain  such  a  bUl. 
Phillips  V.  Hudson,  2  L.  E.,  Ch. 
App.  243. 

As  to  production  of  documents 
by  the  lord  of  a  manor  upon  a  biU 
filed  against  him  by  a  tenant,  see 
Warrick  v.  Queen's  College,  3  L.  E,., 
Eq.  683  ;  Hoare  v.  Wilson,  4  L.  E., 
Eq.  1  ;  Minei  y.  Morgan,  11  L.  E., 
Eq.  284. 

Where  a  railway  company,  by 
virtue  of  their  act,  take  possession 
under  ss.  99 — 107  of  the  Lands 
Clauses  Consolidation  Act,  of  land 
over  which  there  are  rights  of  com- 
mon, after  payment  to  the  lord  of 
the  manor  of  compensation  in  re- 
spect of  his  ownership  in  the  soil, 
and  a  conveyance  by  him  to  the 
company,  and  they  construct  their 
railway  on  the  land,  without  having 
first  paid  compensation  to  the  com- 
moners in  respect  of  their  rights  of 
common,  a  commoner  may  maintain 
an  action  against  the  company  for 
the  disturbance  of  his  rights  of 
common.  Sioneham  v.  The  London, 
Brighton  and  South  Coast  Railway 
Company,  7  L.  E.,  Q.  B.  1. 

If  one  commoner  surcharges  the 
common,  that  is  to  say,  turns  more 
cattle  thereon  than  he  is  entitled  to 
do,  another  commoner  may  maintain 
an  action  on  the  case  (substituted 
for  the  old  writ  of  admeasurement) 
against  him.  In  an  action  for  sur- 
charging, it  is  not  necessary  for  the 
plaintiff  to  show  that  he  has  lost 
his  common,  but  only  that  he  could 
not  take  the  profits  thereof  so  well 
as  before  ( Wells  v.  Watling,  2 
Black.  1233,  1235),  and  the  plain- 
tiff need  not  show   that  he  was 


exercising  his  right  of  common  at 
the  time  of  the  surcharge  (lb.), 
and  he  may  maintain  his  action 
although  he  may  also  have  sur- 
charged the  common  himself,  for  one 
tortcannotbe  setofi'  against  another. 
Hobson  V.  Todd,  4  T.  E.  71,  74. 

In  short,  as  observed  by  Black- 
stone,  J.,  any  act  that  lessens  the 
profit  of  the  common  wiU  support 
an  action  against  a  commoner. 
Wells  V.  Wailing,  2  Black.  1234. 

Any  act  that  totally  destroys  the 
herbage,  as  feeding  a  common  with 
rabbits,  wiU  support  an  action 
against  the  lord.     lb. 

In  some  cases  a  commoner  may 
abate  that  which  prevents  his  en- 
joyment of  his  commonable  rights. 
"  The  lord,  by  his  grant  of  com- 
mon, gives  everything  incident  to 
the  enjoyment  of  it,  as  ingress  and 
egress,  and  therefore  authorizes  the 
commoner  to  remove  every  obstruc- 
tion to  his  cattle's  grazing  the  grass 
which  grows  upon  such  a  spot  of 
ground,  because  every  such  ob- 
struction is  directly  contrary  to  the 
terms  of  the  grant.  A  hedge,  or  a 
gate,  or  a  wall,  to  keep  the  com- 
moner's cattle  out,  is  inconsistent 
with  a  grant  that  gives  them  a  right 
to  come  in."  Eer  Lord  Mansfield, 
C.  J.,  in  Cooper  Y.  Marshall,  1  Burr. 
265 ;    see    also   Sadgrove  t.  Kirby, 

6  T.  E.  485;  and  Arlett  v.  Ellis, 

7  B.  &  C.  346  ;  where  it  was  held, 
that  under  such  circumstances  the 
commoner  may  break  down  the 
whole  of  a  fence  put  up  by  the 
lord;  S.  C,  9  B.  &  C.  671. 

The  law,  however,  only  allows 
the  tenant  to  abate  what  he  deems 
a  nuisance  when  it  prevents  his  en- 
joying the  common  at  all,  but  he 
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■will  not  be  allowed  to  be  judge  in 
his  own  cause,  "  if  h.e  can  get  at 
tlie  common  and  enjoy  it  to  a  cer- 
tain extent,  and  Hs  right  be  merely 
abridged  by  the  act  of  the  lord,  in 
that  case  his  remedy  is  by  action 
against  the  lord,  and  he  cannot 
assert  his  right  by  any  act  of  his 
own "  (per  Lord  Kenyon,  0.  J.,  6 
T.  E.  485).  Thus  it  has  been  held, 
where  a  lord  had  planted  trees  and 
turned  out  rabbits  on  the  waste, — 
legal  rights  which  as  owner  of  the 
soil  he  might  clearly  exercise,  pro- 
vided he  left  a  sufficiency  of  com- 
mon for  the  commoners, — the  com- 
moner in  such  case  cannot  take 
upon  himself  to  decide  that  the 
trees  or  rabbits  on  the  common  are 
a  nuisance,  and  so  cut  down  the 
trees  or  destroy  the  rabbits  ;  but  he 
is  bound  in  the  first  instance  to 
bring  his  action,  and  to  establish  to 
the  satisfaction  of  a  jury  that  they 
are  a  nuisance.  Per  Bayley,  J.,  7 
B.  &  0.  363;  and  see  Sadgrove  v. 
Kirhy,  6  T.  E.  483  ;  Cooper  v.  Mar- 
shall, 1  Burr.  259. 

"Where  a  house  obstructs  the  ex- 
ercise of  a  right  of  common,  a  com- 
moner may,  after  notice  and  request 
to  the  occupier  to  remove  the  house, 
pull  it  down,  though  the  occupier 
is  actually  inhabiting  and  present 
in  the  house  {Bavies  v.  Williams,  16 
Q.  B.  546).  But  it  seems  he  will 
not  be  justified  in  doing  so  without 
giving  notice.  Perry  v.  Fitzhowe, 
8  Q.  B.  757 ;  Jones  v.  Jones,  1  H. 
&C.  1. 

A  commoner  can  distrain  the 
cattle  of  a  stranger  damage  feasant, 
because  they  are  on  the  common 
without  colour  of    a  right.      See 

T.I..C. 


Hall  Y.Harding,  4  Burr.  2428;  Anon. 
3  "WUs.  126. 

But  wherever  there  is  a  colour  of 
right  for  putting  on  the  cattle,  a 
commoner  cannot  distrain,  because 
it  would  be  judging  for  himself 
in  a  question  that  ought  to  depend 
upon  a  more  competent  inquiry. 
Thus  he  cannot,  in  the  case  of  a 
common  appurtenant,  distrain  the 
cattle  of  another  commoner  damage 
feasant,  upon  the  allegation  that 
the  owner  of  the  cattle  distrained 
had  surcharged  by  putting  on  an 
excessive  number  of  cattle  {Hall  v. 
Harding,  4  Burr.  2426) ;  nor  can  he 
do  so  in  the  case  of  a  common  pur 
cause  de  vicinage.  Cape  v.  Scott, 
9  L.  E.,  Q.  B.  269. 

Where  the  lord  has  no  colour  of 
right  for  putting  his  cattle  on  the 
common,  as  for  instance,  if  there  be 
a  custom  to  exclude  the  lord  totally 
during  the  commoners'  season,  a 
commoner  may,  it  seems,  distrain 
the  lord's  cattle  as  those  of  a 
stranger  {Trulock  v.  White,  1  Eo. 
Abr.  405,  406;  and  see  Hall  v. 
Harding,  4  Burr.  2430,  and  the 
cases  there  cited).  But  if  there  be 
no  such  custom  the  lord's  property 
in  the  soil  would  at  least  give  him 
a  colour  for  putting  his  cattle  there ; 
and  though  he  over-charged  the 
common,  no  cattle  of  the  lord's 
could  be  deemed  trespassers,  or  the 
lord  a  stranger  on  his  own  soil. 
The  commoners  therefore  could 
have  no  authority  in  themselves  to 
take  an  immediate  and  summary 
execution  against  the  cattle  of  the 
lord,  by  distraining  them  damage 
feasant,  as  they  might  the  cattle  of  a 
stranger  who  had  no  pretence  or 
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colour  of  right.  Per  Lord  Mans- 
field, 0.  J.,  in  Hall  v.  Harding,  4 
Burr.  2430.  See  1  Wms.  Saund.  122. 

We  have  already  sufficiently  ex- 
amined the  rights  of  the  commoners 
■with  respect  to  common  of  piscary, 
estovers  and  turbary. 

"With  regard  to  their  rights  in  the 
case  of  common  of  pasture,  it  must 
always  be  remembered  that  they 
have  no  interest  in,  and  cannot 
meddle  with,  the  soil,  but  have  only 
a  right  to  take  the  grass  itself  by 
the  mouths  of  their  cattle.  Thus  it 
has  been  held,  that  a  commoner 
cannot  make  a  trench  or  ditch  on  a 
common  to  let  off  the  water  unless 
authorized  by  custom  (1  Roll.  Abr. 
406;  3  Cruise,  Dig.  75).  So  like- 
wise he  cannot  destroy  or  drive  off 
the  conies,  or  fill  up  their  burrows. 
Sir  Jerome  Horsey  v.  Hagherton, 
Cro.  Jac.  229 ;  Cooper  v.  Marshall, 
1  Burr.  259. 

Where  the  lord  of  a  manor  con- 
veys away  part  of  the  wastes  to  a 
third  person,  though  the  right  of 
ownership  of  the  soil  changes  hands, 
the  right  of  common  stiH  subsists 
in  the  commoners,  as  well  over  that 
part  of  the  wastes  which  the  lord 
has  conveyed  away  as  over  that  part 
which  he  retains  in  his  own  hands. 
Per  Lord  Kenyon,  0.  J.,  8  T.  E. 
401. 

YII.  Alienation  of  Rights  of  Com- 
mon. 
Commons  appendant  will  pass  by 
the  conveyance  of  the  land  to  which 
they  are  annexed  without  any 
general  words  describing  them  as 
appurtenances  (Solme  v.  Bullock,  3 
Lev.  165;  Sacheverill  v.  Porter,  Cro. 


Car.  482;  2  Eoll.  Abr.  60);  but 
they  cannot  be  severed  from  the 
land  by  a  separate  conveyance  with- 
out extinguishment.  1  RoU.  Abr. 
401. 

The  law  is  the  same  with  regard 
to  commons  appurtenant.  lb.  402  ; 
Drury  v.  Kent,  Cro.  Jac.  14. 

Where,  however,  the  right  of 
common  is  limited,  as  for  a  certain 
number  of  cattle,  it  may  be  con- 
veyed by  a  deed  severing  it  from 
its  connexion  with  the  land.  lb. ; 
and  see  Leniel  v.  Harslop,  3  Keb. 
66. 

With  regard  to  commons  in  grosSj 
if  the  number  of  cattle  is  certain, 
they  may  be  granted  over  by  deed 
{Hoskins  V.  Rohins,  2  Saund.  327); 
but  not,  it  seems,  if  they  are  sans 
nombre.  Stampe  v.  Burgesse,  2 
EoH.  Eep.  73.  And  see  1  Ld.  Eaym. 
407 ;  sed  vide  Jones  v.  Richard,  6 
A.  &  E.  530. 

Vni.  Extinguishment  of  Rights  of 
Common. 

Eights  of  common  may  be  extin- 
guished in  various  ways: — 1.  By 
unity  of  possession  ;  2.  By  release  ; 
3.  By  severance ;  4.  By  the  disso- 
lution of  the  corporation  to  which 
they  belong ;  5.  By  alteration  of 
dominant  tenement ;  6.  By  enfran- 
chisement ;  7.  By  inclosure. 

1.  Unity  of  possession  of  the  land, 
subject  to  the  right  of  common  ap- 
pendant or  appurtenant,  and  of  the 
right  itself,  will,  as  laid  down  in 
TyrringhanH s  Case,  extinguish  the 
right.  See  also  Bradshaio  v.  Eyre, 
Cro.  Eliz.  570;  Nelson's  Case,  3 
Leon.  128.  The  title,  however,  to 
the  land    must   be    as   high    and 
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perdurable  as  ttat  to  the  right. 
See  ante,  p.  125 ;  The  King  v. 
Hermitage,  Oarth.  239  ;  Anon., 
Godb.  4. 

Although  the  lord,  being  owner  of 
the  soil  of  the  waste,  cannot  in 
strictness  claim  a  right  of  common 
over  it  in  respect  of  his  demesnes, 
inasmuch  as  during  the  unity  there 
would  be  a  merger  of  that  right, 
yet  he  has  such  an  interest  in  re- 
spect of  his  estate  as  inclosure  com- 
missioners may  well  contemplate, 
and  may  lawfully  assign  to  him  a 
compensation  for  it  in  the  shape  of 
an  allotment.  Arundell  v.  Lord 
Falmouth,  2  Mau.  &  Selw.  440,  442  ; 
Casamajor  v.  Strode,  2  My.  &  K. 
706 ;  see  also  Lloyd  v.  Earl  Poivis, 
4  ER.  &  Bl.  485. 

But  shack  common  and  common 
pur  cause  de  vicinage  are  not  de- 
stroyed by  unity  of  possession. 
Bishop  of  London's  Case,  1  Roll. 
Abr.  132;  "Woobych  on  Commons, 
132,  2nd  ed. 

2.  Another  mode  of  extinguish- 
ment is  by  release  of  the  right  by 
the  commoner  to  the  lord. 

And  a  release  of  part  of  the  land 
from  the  right  of  common  will,  it 
seems,  operate  as  a  release  of  the 
whole.  {Rotheram  v.  Green,  Cro. 
EKz.  594  ;  and  see  8  T.  E.  401  ; 
1  Brownl.  180;  1  Show.  350;  3 
Keb.  24.)  Lord  Kenyon,  however, 
although  he  admitted  that  a  release 
by  one  commoner  of  his  right  over 
a  part  of  the  common  might  pos- 
sibly operate  as  a  release  of  his 
right  over  the  whole,  intimated  a 
strong  expression  of  opinion  that 
such  result  would  not  follow  where 
all  the  commoners  joined  in  the  re- 
lease, for  if  that  were  the  conse- 


quence of  a  release  by  all  the  com- 
moners, there  would  long  ago  have 
been  an  end  of  commons  through- 
out the  kingdom.  Benson  v.  Chester, 
8  T.  E.  401. 

A  right,  however,  of  exclusive 
pasturage,  as  distinguished  from  a 
right  of  common,  will  not  be  extin- 
guished by  a  release  of  part  of  the 
lands  over  which  the  right  exists. 
See  Johnson  v.  Barnes,  8  L.  E., 
0.  P.  (Exch.  C.)  527. 

3.  Common  appendant  or  appur- 
tenant for  cattle  levant  andcouchant 
may  be  extinguished  by  severance, 
as  where  the  commoner  conveys 
away  the  tenement  to  which  the 
right  is  annexed,  excepting  the 
common.  1  EoU..  Abr.  401 ;  4  Vin. 
Abr.  594,  0,  pi.  1,  2. 

4.  Where  a  corporation  having  a 
common  in  gross  is  dissolved,  the 
right  thereupon  is  extinguished. 
27  Hen.  8,  10. 

5.  The  question  has  been  raised 
whether  a  right  of  common  may  be 
extinguished  by  an  alteration  of  the 
dominant  tenement.  It  has  been 
decided  in  Carr  v.  Lambert  (1  L.  E., 
Ex.  (Exch.  C.)  168;  4  H.  &  C. 
257 ;  affirming  S.  C,  3  H.  &  C. 
499),  that  a  right  of  common 
appurtenant  for  cattle  levant  and 
couchant,  proved  by  acts  of  user 
for  thirty  years,  and  exercised  in 
respect  of  a  tenement  formerly  in  a 
condition  to  support  cattle,  but 
now,  and  for  more  than  thii-ty 
years  past,  turned  to  diiferent  pur- 
poses, is  not  extinguished  or  sus- 
pended by  reason  of  such  change  in 
the  condition  of  the  tenement,  if  the 
tenement  is  still  in  such  a  state  that 
it  might  easily  be  turned  to  the 
purpose  of  feeding  cattle. 

l2 
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Wtat  would  be  the  result  if  the 
character  of  the  dominant  tenement 
were  so  changed,  that  cattle  might 
not  be  fed  off  its  produce,  for  in- 
stance, if  a  town  of  a  considerable 
extent  had  been  built  upon  it,  or 
if  it  were  turned  into  a  reservoir, 
has  not  been  decided.  Carr  v. 
Lambert,  1  L.  E.,  Ex.  175. 

6.  The  right  of  common  in  the 
wastes  of  the  lord  of  the  manor  is 
at  law  extinguished  by  enfranchise- 
ment— that  is  to  say,  by  the  con- 
version of  copyhold  into  freehold 
tenure  {Fort  v.  Ward,  Mo.  667 ; 
Cro.  Jac.  253,  cited ;  Barwick  v. 
Mattheivs,  5  Taunt.  375),  unless  it 
is  preserved  to  the  copyholder  under 
terms  equivalent  to  a  re-grant  of 
common  {Speaker  v.  Styant,  Comb. 
127 ;  Worledg  v.  Kmgsxvel,  Cro. 
Eliz.  794 ;  Doidge  v.  Carpenter,  6 
Mau.  &  Selw.  49  ;  Styant  v.  Staker, 
2  Vern.  250 ;  Fox  v.  Amhurst,  20 
L.  E.,  Eq.  403).  And  it  has  been 
recently  held  that  mere  general 
words  in  a  conveyance  by  the  lord 
of  a  manor  of  (inter  alia)  a  smaU. 
parcel  of  land  which  had  been  copy- 
hold, and  was  afterwards  sur- 
rendered to  extingiush  the  copyhold 
tenure,  did  not  amount  to  a  re- 
grant  of  rights  of  common.  Hally. 
Byron,  4  Ch.  D.  667. 

It  may  be  here  mentioned  that 
copyhold  lands  maybe  enfranchised, 
Jirst,  by  the  lord  either  conveying 
the  fee  simple  to  the  copyholder, 
or  releasing  to  him  the  seignorial 
rights  ;  secondly,  by  a  commutation 
under  the  Copyhold  Act,  1841  (4  & 
5  Vict.  c.  35 ;  and  see  6  &  7  Vict. 
c.  23  ;  7  &  8  Vict.  c.  55,  continued 
by  14  &  15  Vict.  c.  53,  extended  by 
15  &  16  Vict.  c.  51,  amended  by 


21  &  22  Vict.  c.  94,  continued  by 
21  &  22  Vict.  c.  53,  23  &  24  Vict.  c. 
81,  25  &  26  Vict.  c.  73,  and  30  &  31 
Vict.  c.  143,  amended  by  31  &  32 
Viet.  c.  89,  and  continued  by  39  & 
40  Vict.  c.  69),  whereby  the  rents, 
fines,  heriots,  lord's  rights  in  tim- 
ber, and,  if  so  expressly  agreed, 
the  rights  in  mines  and  minerals, 
may  be  commuted  for  an  annual 
rentcharge  and  a  small  fixed  nomi- 
nal fine  on  death  or  alienation,  or 
for  a  portion  of  land,  or  for  any 
right  to  mines,  or  for  any  right  to 
waste  in  lands  belonging  to  the 
manor.  Thirdly,  by  a  voluntary 
enfranchisement  under  the  same 
statute,  which  may  be  of  all  or  any 
portions  of  the  copyholds  of  the 
manor,  and  which  may  be  either  in 
consideration  of  a  sum  of  money  or 
of  a  rentcharge  in  fee,  or  of  lands 
or  mines,  or  of  rights  of  com- 
mon existing  within  the  manor. 
Fourthly,  by  compulsory  enfran- 
chisement under  the  Copyhold  Act 
of  1852  (15  &  16  Vict.  c.  51,  ex- 
plained by  16  &  17  Vict.  c.  57,  and 
amended  by  21  &  22  Vict.  c.  94), 
whereby  any  lord  or  tenant,  after 
any  admittance  to  any  lands  after 
the  1st  July,  1853,  may  require 
enfranchisement — if  at  the  instance 
of  the  tenant,  for  a  gross  sum  of 
money  to  be  paid  at  once,  or,  with 
the  consent  of  the  Copyhold  Com- 
missioners, to  remain  as  a  mortgage 
charge  for  ten  years  at  four  per 
cent.,  or  if  at  the  instance  of  the 
lord,  for  an  annual  rentcharge.  See 
2  Davids.  Prec.  305,  note  (o) ;  lb. 
262,  note  (c). 

By  21  &  22  Vict.  c.  94,  s.  10,  an 
award  of  enfranchisement,  confirmed 
by  the  Commissioners,  is  substituted 
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for  a  deed  of  enfrancliiseineiit  under 
15  &  16  Vict.  c.  61. 

All  claims,  moreover,  to  heriots 
due  with  respect  to  freehold  or  cus- 
tomary freehold  lands  may  he  ex- 
tinguished.    21  &  22  Vict.  c.  94. 

After  the  confirmation  of  enfran- 
chisement the  customary  modes 
of  descent  are  to  cease  in  favour 
of  descent  by  common  law,  and, 
except  as  to  persons  married 
before  the  enfranchisement,  the 
lands  are  to  he  liable  to  dower  and 
curtesy  applicable  to  lands  in  free 
and  common  socage,  in  substitution 
for  customary  dower,  freebench,  or 
curtesy.      4  &  5  Vict.  c.  35,  s.  79  ; 

15  &  16  Vict.  c.  51,  s.  27. 

And  no  tenant  is  to  be  deprived, 
under  the  Copyhold  Acts,  1841  and 
1852,  of  any  commonable  right  to 
which  he  may  be  entitled  in  respect 
of  the  lands,  but  such  right  is  to 
continue  attached  thereto,  notwith- 
standing the  same  shall  have  become 
freehold  (4  &  5  Vict.  c.  35,  s.  81 ;  15  & 

16  Vict.  c.  51,  s.  45);  and  no  enfran- 
chisement is  to  affect  the  estate  or 
right  of  any  lord  or  tenant  in  any 
mines,  minerals,  or  quarries  within 
or  under  the  land  enfranchised,  un- 
less with  their  express  consent  in 
writing.  15  &  16  Vict.  o.  61,  s.  48  ; 
and  see  21  &  22  Vict.  c.  94,  s.  14. 

And  nothing  in  15  &  16  Vict. 
c.  51,  contained  is  to  interfere  with, 
or  prevent,  or  impede  the  enfran- 
chisement of  any  lands  whatsoever 
which  may  be  enfranchised  irre- 
spective thereof,  where  parties 
competent  to  do  so  shall  agree  on 
such  enfranchisement,  or  the  exer- 
cise of  any  powers  contained  in  any 
other  acts  of  parliament.    lb.  66. 

As  to  what  is  to  be  taken  into 


consideration  in  assessing  the  com- 
pensation payable  to  the  lord,  see 
Lingwood  v.  Gyde,  2  L.  R.,  0.  P. 
72  ;  Arden  v.  Wilson,  7  L.  E.,  C.  P. 
535.  The  vendor  of  a  copyhold 
estate  enfranchised  under  15  &  16 
Vict.  c.  51,  is  not  bound  to  show  the 
lord's  title.  Kerr  v.  Paivson,  25 
Beav.  394. 

Where  a  copyhold  tenement  is 
seized  into  the  hands  of  the  lord,  it 
does  not,  therefore,  lose  its  right  of 
common  ;  for  that  right  is  annexed 
to  all  customary  tenements  demised 
or  demisable  by  copy  of  court  roU  ; 
and  while  the  estate  remains  in  the 
lord  it  continues  demisable.  Badger 
V.  Ford,  per  Abbott,  C.  J.,  3  B.  & 
Aid.  153,  155. 

So  where  the  lord  has  approved 
a  part  of  a  waste,  and  enfeoifs  one 
who  has  common  appendant,  his 
right  of  common  in  the  residue  of 
the  waste  will  not  be  thereby  extin- 
guished.    Dyer,  339  a. 

7.  Another  mode  of  extinguishing 
rights  of  common  is  by  inolosure, 
which  may  take  place — 1.  Where 
the  lord  himself,  or  owner  of  the 
waste,  as  we  have  already  seen,  in- 
closes, or  as  it  is  more  properly 
called  approves,  so  much  of  the 
waste  as  he  pleases,  provided  he 
leave  sufficient  for  those  entitled 
thereto,  and  upon  the  approvement 
taking  place,  the  land  taken  by  the 
lord  ceases  to  be  common,  and  the 
rights  of  the  commoner  with  respect 
to  it  are  thereupon  extinguished. 
2,  Where  a  person  without  any  title 
originally,  by  mere  encroachment 
has  taken  part  of  the  waste,  he  will, 
after  holding  it  for  twenty  years, 
have  acquired  an  absolute  title  to  it, 
so  as  to  extinguish  all  rights  of 
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commou  tltereupon.  8  &  9  Vict. 
c.  118,  s.  52 ;  and  see  10  &  11  Vict. 
c.  Ill,  s.  3. 

If  sucli  encroachmenta  are  made 
ty  a  tenant,  althougli  a  contrary- 
opinion  was  at  one  time  entertained 
{Doe  d.  Colclough  v.  MulUner,  1 
Esp.  460),  it  is  noTV  clearly  settled 
that  a  presumption  arises,  if  they 
adjoin  his  farm,  that  they  are  made 
for  the  benefit  of  his  landlord,  or, 
more  correctly  speaking,  for  the 
purpose  of  adding  to  his  holding 
{Kingsmill  v.  Millard,  11  Exch. 
316),  and  it  is  immaterial  whether 
such  encroachment  is  made  over 
land  belonging  to  the  landlord  or  a 
stranger  {WMtmore  v.  Humphries, 
7  L.  E.,  0.  P.  1,  4,  5),  and  that 
presumption  wiU.  not  be  rebutted 
unless  it  appear  by  some  act  done 
at  the  time  that  the  tenant  intended 
to  make  the  encroachments  for  his 
own  benefit,  and  not  to  hold  them 
as  he  held  his  farm  {Doe  d.  Leivis 
v.  Bees,  6  Car.  &  P.  610  ;  Doe  (L. 
Dunraven  v.  Williams,  1  Oar.  &  P. 
332  ;  Andreivs  v.  Hailes,  2  EU.  &  Bl. 
349) ;  and  it  seems  now  that  it  is 
not  necessary  that  the  land  inclosed 
should  be  adjacent  to  the  demised 
premises ;  the  same  rule  prevails 
when  the  encroachments  are  at  a 
distance  (per  Parke,  B.,  in  Kings- 
mill  V.  Millard,  11  Exch.  318);  and 
the  presumption  will  not  be  rebut- 
ted by  the  tenant  showing  a  con- 
veyance to  his  son ;  for,  to  use  the 
expression  of  Alderson,  B.,  "to 
give  the  conveyance  that  effect,  it 
ought  to  have  been  an  open  act, 
which  would  have  been  inconsistent 
with  such  presumption."  Doe  d. 
Lloyd  V.  Jones,  16  L.  J.,  N.  S., 
Exch.  58,  61;  S.   C.  15  M.  &  W. 


380.  At  any  rate,  it  is  enough  if 
it  be  so  near  thereto  that  it  may  be 
presumed  that  his  position  as  tenant 
enabled  him  to  make  the  encroach- 
ment. {The  Earl  of  Lishurne  v. 
Davies,  1  L.  E.,  C.  P.  259.)  Nor 
does  the  circumstance  of  the  inter- 
vention of  a  small  river  and  a  fence, 
and  a  narrow  strip  of  waste  be- 
tween the  holding  and  the  encroach- 
ment rebut  the  prima  facie  presump- 
tion, though  there  be  no  direct 
access  between  the  two  across  the 
stream.     lb. 

And  an  encroachment  made  by  a 
copyhold  tenant  upon  the  waste  of 
the  manor  becomes,  at  any  rate  in 
a  manor  in  which  there  is  a  custom 
that  the  lord  may  grant  portions  of 
the  waste  as  copyhold,  an  accretion 
to  the  original  holding,  and  the 
tenant  acquires  by  adverse  posses- 
sion, under  the  Statute  of  Limita- 
tions, only  a  copyhold  title  to  the 
encroached  land.  Attorney  General 
V.  Tomline,  5  Ch.  D.  750. 

The  presumption  will  not,  how- 
ever, prevail  for  the  landlord's 
benefit  against  third  persons.  Doe 
d.  Baddeley  v.  Massey,  17  Q.  B.  373. 

Although  at  the  time  of  making 
an  encroachment  there  is  nothing 
to  rebut  the  presumption  that  the 
tenant  intended  to  hold  it  as  a  por- 
tion of  his  farm,  yet  circumstances 
may  afterwards  occur  by  which  it 
may  be  severed  from  the  farm ;  for 
instance,  if  the  tenant  conveys  it  to 
another  person,  and  the  conveyance 
is  conxmunicated  to  the  landlord, 
then  it  can  no  longer  be  considered 
as  part  of  the  holding.  But  if  the 
landlord  is  allowed  to  remain  under 
the  belief  that  the  encroachment  is 
part   of    the  farm,   the  tenant  is 
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estopped  from  denying  it,  and  must 
render  it  up  at  the  end  of  the  term 
as  part  of  the  holding.  Kingsmill 
V.  Millard,  11  Exeh.  313,  318,  319. 

"Where  there  are  open  pieces  by 
the  side  of  a  public  highway,  the 
presumption  is  that  they  belong  to 
the  owner  of  the  adjoining  enclosed 
land  between  which  and  the  high- 
way the  pieces  lie. 

But  that  presumption  may  be  re- 
butted by  evidence  showing  that 
they  belong  to  the  waste  of  the 
manor.  Gery  x.  Redman,  1  Q.  B.  D. 
161. 

3.  Inclosure  may  take  place  by 
agreement  between  all  parties  inte- 
rested, viz.  the  owner  of  the  soil 
and  the  parties  claiming  rights  of 
common.  This  mode  of  procedure 
is  in  general  impracticable,  not  only 
from  the  difficulty  in  getting  a 
numerous  body  to  give  their  assent, 
but  also,  because  in  general  many 
have  not,  on  account  of  infancy, 
coverture  or  otherwise,  the  power 
to  give  it.  This  has  rendered  the 
assistance  of  the  legislature  ne- 
cessary. 

4.  Inclosures  may  take  place  by 
act  of  parliament.  And  this  mode 
of  inclosing  commons,  so  frequent 
of  late  years,  has  rendered  much 
less  usual  than  formerly  the  rights 
of  common  possessed  by  tenants  of 
manors  over  the  lord's  wastes. 
These  inclosures  were,  until  re- 
cently, effected  by  private  acts  of 
parliament,  obtained  for  the  pur- 
pose of  each  particular  inclosure, 
subject  to  the  provisions  of  the 
General  Inclosure  Act  (41  Geo.  3, 
c.  109 ;  and  see  also  stats.  3  &  4 
WiU  4,  c.  87 ;  3  &  4  Vict.  c.  31), 
which  contained  general  regulations 


applicable  to  all.  But  by  a  recent 
act  of  parliament  (stat.  8  &  9  Vict, 
c.  118,  amended  by  stat.  9  &  10 
Vict.  c.  70,  extended  by  10  &  11 
Viet.  c.  Ill,  further  extended  by  11 
&  12  Vict.  c.  99,  and  12  &  13  Vict. 
c.  83,  and  continued  by  14  &  15 
Vict.  c.  53,  21  &  22  Vict.  c.  63,  23 
&  24  Viet.  c.  81,  25  &  26  Vict.  c.  73, 
and  39  &  40  Vict.  c.  69),  commis- 
sioners have  been  appointed,  styled 
the  Inclosure  Commissioners  of 
England  and  "Wales,  under  whose 
sanction  inclosures  may  now  be 
more  readily  effected,  several  local 
inclosures  being  comprised  in  one 
act. 

Under  the  General  Inclosure  Act 
(41  Geo.  3,  c.  109),  s.  32,  lands  of 
a  manor  sold  to  a  purchaser  for  the 
purpose  of  defraying  the  expenses 
of  the  act  would  be  discharged  from 
all  common  and  other  rights  thereon 
and  therein,  and  would  be  vested 
in  him  in  fee  simple,  and  held  in 
severalty  by  him  as  his  private  and 
absolute  property  ( The  Duke  ofBuc- 
cleuch  V.  Wakefield,  4  L.  R.,  Ho.  Lo. 
377).  The  44th  section,  however, 
provides  that  the  general  act  should 
be  binding  only  so  far  as  should  not 
be  otherwise  provided  by  any  special 
act ;  hence  it  has  been  held  that 
under  apt  words  in  the  special  act, 
the  lord  of  the  manor  may  be  en- 
titled to  the  mines  under  the  lands 
sold  to  pay  the  expenses  of  the  act, 
and  also  to  work  such  mines  to  an 
extent  which  might  reach  to  the 
utter  destruction  of  the  land  above, 
subject  only  to  the  liability  to  pay 
compensation  for  damage  done. 
The  Duke  of  Buccleuch  v.  Wakefield, 
4  L.  R.,  Ho  Lo.  377,  partially  re- 
versing S.  C.  reported  4  Eq.  613. 
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See  also  the  Metropolitan  Com- 
mons Act,  1866  (29  &  30  Vict.  c. 
122) ;  Metropolitan  Commons  Sup- 
plemental Act,  1871  (34  &  35  Vict. 
0.  Ivii.);  Hoare  v.  Metropolitan  Board 
of  Works,  9  L.  E.,  Q.  B.  296. 

As  to  the  construction  of  pro- 
visoes, reserving  to  lords  of  manors 
in  iaclosure  acts  tlie  rights  of  hunt- 
ing, sporting  or  fishing,  see  Ewart 
V.  Graham,  7  H.  L.  Ca.  331 ;  Bruce  v. 
Helliwell,  5  H.  &  N.  609  ;  Grand 
Union    Canal    Company   v.    Ashby, 

6  H.  &  N.  394  ;  Hedley  v.  Fentvick, 
3  H.  &  C.  349 ;  Robinson  v.  Wray, 
1  L.  E.,  C.  P.  490 ;  Lord  Leconfield 
V.  Dixon,  2  L.  E.,  Ex.  202  ;  3  L.  E., 
Ex.  (Exch.  C.)  30  ;  Lloyd  v.  Lord 
Powis,  4  EH.  &  Bl.  485  ;  Sowerby 
V.  Smith,  8  L.  E.,  C.  P.  514;  9 
L.  E.,  C.  P.  (Exch.  0.)  524 ;  Mus- 
grave  v.  Forster,  6  Q.  B.  590. 

It  does  not  follow  that  because 
in  an  inclosure  no  right  of  access 
for  the  inhabitants  of  a  district  to 
go  to  an  ancient  well  is  reserved, 
that  therefore  the  well  or  the  right 
of  the  inhabitants  to  use  it  is  ex- 
tinguished.     See   Race  v.    Ward, 

7  EU.  &  Bl.  384,  where  it  was 
decided,  under  the  circumstances 
of  the  case,  that  the  right  to  take 
water  from  a  well  by  the  inhabi- 
tants of  a  township  was  not  extin- 
guished by  an  inclosure  under  a 
special  act  and  the  general  act 
then  in  force  (41  Geo.  3,  c.  109), 
neither  the  special  act  nor  the  award 
of  the  commissioners  making  any 
mention  of  the  well  or  of  any  access 
to  it,  and  the  inhabitants  having 
used  the  water  of  the  well  from  time 
immemorial. 

The  rights  of  common  possessed 
by  owners  of  land  in  common  fields. 


however  useful  in  ancient  times, 
have  been  found  greatly  to  inter- 
fere with  the  modern  practice  of 
husbandry,  and  accordingly  13 
Geo.  3,  c.  81,  was  passed,  contain- 
ing various  provisions  for  their 
better  cultivation,  this  was  an  in- 
adequate remedy  for  the  evil ;  and 
acts  have  been  recently  passed  to 
facilitate  the  exchange  (4  &  5  Will. 
4,  c.  30)  and  separate  inclosure  (6 
&  7  "Wm.  4,  c.  115,  extended  by  3 
&  4  Vict.  c.  31 ;  see  also  8  &  9  Vict. 
c.  118 — as  to  the  construction  of  this 
act  see  Musgrave  v.  Inclosure  Com- 
missioners, 9  L.  E.,  Q,.  B.  162; — 9  & 

10  Vict.  c.  70  ;  10  &  11  Vict.  c.  Ill ; 

11  &  12  Vict.  c.  99  ;  12  &  13  Vict. 
c.  83 ;  15  &  16  Vict.  c.  79 ;  17  &  18 
Vict.  c.  97;  20  &  21  Vict.  c.  31 ;  22  & 
23  Vict.  c.  43)  of  lands  in  such 
common  fields.  Under  the  pro- 
visions of  these  acts,  each  owner 
may  now  obtain  a  separate  parcel 
of  land,  discharged  from  all  rights 
of  common  belonging  to  any  other 
person.  Will.  Eeal  Prop.  293, 
6th  ed. 

It  may  be  here  mentioned,  that 
where  lands,  wastes  of  a  manor,  are 
allotted,  either  in  pursuance  of  an 
agreement  [Paine  v.  Ryder,  24 
Beav.  151)  or  of  the  provisions  of 
an  inclosure  act  {Doe  d.  Lowes  v. 
Davidson,  2  Mau.  &  Selw.  175), 
they  do  not  become  copyhold  unless 
by  express  enactment  {Pochin  v. 
Duncomhe,  1  H.  &  N.  842,  869)  or 
contract. 

See  now  the  recent  act  of  22  &  23 
Vict.  c.  43,  as  to  the  reservation  of 
mines,  minerals,  stone  and  other 
substrata  reserved  on  any  inclosure, 
and  the  provisions  as  to  surface 
damages,  how  damages  are  to  be 
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assessed,  paid  or  levied.  Sects.  1, 
2,  3,  4,  5,  6. 

Where  part  of  common  lands  has 
been  taken  compulsorily  under  an 
act  of  parliament,  the  compensation 
money  will  be  payable  to  the  per- 
sons having  common-rights  in  pro- 
portion to  their  interest  in  the  lands 
if  they  had  remained  unsold.  See 
Fox  V.  Amhurst,  20  L.  E.,  Eq.  403, 
■where  it  was  held  to  be  divisible 
among  the  copyhold  tenants  of  the 
manor  and  the  freeholders  within 
the  manor  according  to  the  stint 
fixed  by  the  bye-laws  of  the  homage. 

But  where  every  resident  freeman 
of  a  borough  had  a  right  of  turning 
on  a  common  compulsorily  taken, 
it  was  held  that  the  purchase- 
money  must  be  invested  in  land, 
to  be  held  in  trust  for  the  freemen 
from  time  to  time  resident  within 
the  borough,  and  in  the  meantime 
that  the  money  ought  to  be  invested, 
and  the  dividends  be  paid  to  such 


resident  freemen  at  the  same  time 
in  each  year  as  they  had  been 
accustomed  to  enter  upon  the  enjoy- 
ment of  their  rights  of  common. 
Nash  V.  Coombs,  6  L.  E.,  Eq.  51. 

Where  commonable  lands  have 
been  inclosed  under  an  award  made 
pursuant  to  a  local  statute,  passed 
subsequently  to  41  Geo.  3,  c.  109, 
and  by  the  award  the  ,soil  of  the 
roads  running  between  the  allot- 
ments, remains  vested  in  the  lord  of 
the  manor,  if  the  land  upon  one 
side  of  a  road  becomes  superfluous 
within  the  Lands  Clauses  Consoli- 
dation Act,  1845,  s.  127,  it  will  vest 
in  the  lord  of  the  manor,  for  the 
right  to  the  grass  and  herbage 
arising  upon  the  road,  under  41 
Geo.  3,  c.  109,  s.  11,  is  insufficient 
to  render  the  proprietor  of  the  close 
upon  the  other  side  of  the  road  an 
adj  oining  owner.  Hooper  v.  Bourne, 
3  Q.  B.  D.  259. 
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Int.  Hill.  1  Car.  Rot  124. 
[Repoeted  Poph,  166.] 

Easements.] — A.  was  possessed  of  a  rectory,  of  which  a  curtilage  was 
parcel.  From  time  immemorial  a  watering  place  for  cattle,  S^c, 
existed  in  the  said  curtilage,  and  a  stream  had  flowed  through  a  piece 
of  land  called  the  hopyard  to  fill  the  p>ond  at  the  tcatering  place.  A. 
afterwards  purchased  the  hopyard,  and  thus  became  possessed  of  the 
rectory  and  hopyard  at  the  same  time.  He  then  sold  the  hopyard  to 
B.,  under  whose  title  the  defendant  entered  and  ohstructed  the  tcater- 
course  by  erecting  a  stone  dam  across  it  tcithin  the  limits  of  the  hop- 
yard  : — Seld,  that  the  right  to  the  watercourse  was  not  extinguished  by 
the  unity  of  possession,  and  that  the  plaintiff  was  entitled  to  recover  for 
the  obstruction. 

A  watercourse  having  its  origin  ex  jure  naturce,  and  not  from  grant  or 
prescription,  is  not  extinguished  by  unity  of  possession. 

A  right  of  icay,  however,  having  its  origin  either  by  grant  or  prescription, 
will  be  extinguished  by  unity  of  possession,  unless  it  be  a  way  of  necessity, 
as  a  way  to  market  or  church. 

Semble,  a  warren  is  not  extinguished  by  unity  of  possession,  because  a  man 
may  have  a  warren  on  his  own  land. 

If  a  person  having  a  mill  on  part  of  his  land,  tcith  a  watercourse  to  it 
passing  through  another  part  of  his  land,  sell  the  mill,  he  cannot  stop) 
the  watercourse. 

Where  a  man  hath  a  house  and  ancient  windows  in  it,  and  another 
person  erect  a  neio  house  and  stop  up  the  light,  an  action  on  the  case 
will  lie. 

A.  by  prescription  being  bound  to  keep  up  a  fence  beticeen  his  close  and 
B.'s,  purchases  B.'s  close,  and  permits  them  to  he  opien  without  any 

(a)  S.  C.  Noy,  84  ;  Latch.   153  ;  nom.       339 ;  nom.  Shuiy  v.  Figgott,  Sir  W.  Jones, 
Surrey  v.  Figgott,  Palmer,  444  ;  3  Bulst.       145. 
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fence  between  them.  On  A.'s  death,  leaving  two  daughters  icho  make 
a  partition,  one  of  the  closes  being  allotted  to  each  of  them, — Semble, 
the  prescription    to    keep    up    the  fence  is   destroyed  by  unity   of 


IN  an  action  upon  the  case  for  stopping  his  watercourse,  the  plaintiff 
declares  that,  14  Octob.  22  Jac,  he  was  possessed  of  the  rectory  of 
M.  in  Berkshire,  of  which  a  curtilage  was  parcel,  and  that  in  this 
curtilage  is,  and  hath  been  time  out  of  mind,  a  watering  place,  for 
the  watering  of  the  cattle  of  the  plaintiff  and  others,  and  for  other 
necessary  uses,  and  that  a  certain  watercourse  had,  time  out  of  mind, 
flowed  from  Milford  stream  to  this  ciirtilage,  and  that  this  water 
filled  the  said  pond ;  and  further,  that  the  defendant,  well  knowing 
this,  and  intending  to  dam  up  the  said  watercourse,  built  a  stone  wall 
thereupon  whereby  the  watercourse  was  stopped  up,  to  the  plaintiff's 
damage  of  20/.,  and  this  was  laid  with  a  continuendo.  The  defendant 
pleaded  that,  3  Henry  8,  the  said  Hemy  8  was  seised  of  the  manor 
of,  &c.,  and  of  the  said  rectory  in  his  demesne  as  of  fee,  and  of  a 
certain  piece  of  land  called  the  hopyard,  lying  between  the  said 
watering  place  and  the  said  stream,  and  by  his  letters-patent  granted 
this  to  William  Box  and  his  heirs,  by  virtue  whereof  he  was  seised. 
Francis  Searles  entered  upon  him  and  was  seised,  and  enfeoffed 
Pigot,  20  Jac.,  by  virtue  whereof  he  was  seised,  &c.,  and  the  three 
others  justify  as  servants  to  Pigot,  that  they  the  said  day  and  year 
iiUed  up  the  said  watercourse,  as  it  was  lawful  for  them  to  do ;  and 
that  this  is  the  same  trespass,  &c.  The  plaintiff  demurs.  And  the 
question  is,  whether  the  unity  of  possession  of  all  in  Henry  8  hath 
extinguished  the  watercourse. 

Borrell,  for  the  plaintiff,  argued  that  if  it  were  the  case  of  a  com- 
mon it  was  clear  that  it  was  destroyed,  because  common  ought  to  be 
in  another  man's  land,  but  not  in  our  case,  for  if  one  prescribe  to 
have  warren,  if  he  purchase  the  land  yet  he  shall  have  warren,  11 
H.  7,  25.  There  are  two  houses,  and  the  one  prescribes  that  the 
other  shall  mend  the  gutter,  and  afterwards  they  come  to  the  hands 
of  one  man,  and  then  he  alien  one  of  them,  this  unity  shall  destroy 
the  mending  of  the  gutter. 
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Bear,  for  the  defendant,  argued  that  the  unity  hath  destroyed  the 
custom,  21  E.  3,  2.  A  way  is  but  an  easement,  yet  by  the  purchase 
of  the  land  the  way  is  extinguished ;  and  also  the  watercourse  is  not 
only  an  easement  but  a  profit  a  prendre ;  and  he  cited  Dyer,  295, 
b.  19,  in  ease  of  an  inclosure,  that  the  inclosure  is  extinguished,  but 
there  is  made  a  qusere ;  and  he  cited  38  Eliz.  in  C.  B.,  an  opinion 
that  by  purchase  of  a  close  the  inclosure  is  extinguished ;  i  fortiori 
here  because  it  is  a  profit.  And  for  the  case  of  11  H.  7,  25,  it  is  by 
the  custom  of  London ;  but  there  is  no  custom  in  our  case,  and  the 
case  of  a  warren  is  not  like  to  oiu'  case,  because  a  man  may  have 
warren  in  his  own  soil. 

BarJisedale,  for  the  plaintiff,  in  Michaelmas  Term  next,  argued 
that  the  unity  of  possession  in  H.  8  had  not  extinguished  the  water- 
course, and  that  the  terminus  ad  quern  and  the  medium  also  being  in 
one,  had  not  extinguished  nor  destroyed  it.  And  henedida  est  expositio 
quando  res  redimititr  a  destructione  (4  Co.  26).  The  law  wiU.  not 
destroy  things,  but  the  law  will  sometimes  suffer  a  fiction  (which  is 
nothing  in  reriim  natura)  ut  res  magis  valeat  quam  pereat.  I  confess 
that  profit  a  prendre  as  common  or  rent  is  extinguished  by  unity  of 
possession ;  for  common  it  appeareth  in  4  E.  3,  45,  46,  and  in  Tyr- 
ringham's  Case,  4  Co.  36  b  (ante,  p.  102) ;  and  for  rent  it  appeareth  in 
4  H.  4,  7 ;  and  in  21  E.  3,  2,  it  appeareth  that  a  way  is  extinguished 
by  unity  of  possession,  3  H.  6,  31,  Brooke,  Nusans,  11 ;  for  it  is  re- 
pugnant for  a  man  to  have  a  way  upon  his  own  land.  But  I  conceive 
that  our  case  differs  from  the  case  of  a  way,  and  for  this  reason,  that 
where  the  thing  hath  a  being  and  existence,  notwithstanding  the 
unity,  there  it  is  not  destroyed  by  the  unity,  but  the  watercourse  hath 
a  being  notwithstanding  the  unity,  ergo,  &c.  I  will  prove  the  major 
proposition  by  these  cases : — 35  H.  6,  55,  56,  Where  a  warren  is  not 
extinct  by  a  feoffment  of  the  land,  for  I  may  hawk  and  hunt  on  my 
own  land  as  on  another  man's,  so  the  warren  hath  existence  notwith- 
standing the  unity.  Dyer,  326,  Where  the  Queen  was  seised  of 
Waddon  Chase,  and  the  Lord  Gray  was  lieutenant  there  in  fee,  and 
he  and  his  ancestors  and  their  keepers  had  by  prescription  used  to 
hunt  wandering  deer  in  the  demesnes  of  the  manor  of  S.  adjoining  as 
in  purlieus.     The  manor  of  S.  comes  into  the  Queen's  hands,  who 
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grants  this  to  Fortescue  in  fee,  with  free  warren  within  the  demesnes, 
&c. :  it  was  holden  that  the  unity  doth  not  extinguish  the  purlieu. 
Dyer,  295,  Two  closes  adjoin,  the  one  by  prescription  is  bound  to  keep 
up  a  fence,  the  owner  of  one  purchases  the  other,  and  suffers  the 
hedges  to  decay,  and  dies,  leaving  two  daughters  his  heirs,  who  make 
partition :  quaere,  whether  the  prescription  for  the  inclosure  be  re- 
vived ;  true  it  is  that  it  is  made  a  quaere,  but  he  saith,  see  the  like 
case,  11  Hen.  7,  25,  of  a  gutter  which  proves  our  case,  as  I  will  show 
afterwards. 

For  the  minor  proposition  that,  the  watercourse  hath  being,  notwith- 
standing the  said  unity,  I  will  prove  it  by  12  Hen.  7,  4 ;  a  praecipe 
quod  reddat  of  land  aqua  co-operta.  Mich.  6  Jac,  Challenor  and 
Moore's  Case,  an  ejectione  firmse  was  brought  of  a  watercourse,  and 
it  was  there  resolved  that  it  does  not  lie,  because  it  is  noifinna,  sed 
currit ;  but  of  terra  aqua  co-operta  it  doth  lie.  Also  I  will  take  some 
exceptions  to  the  bar.  1.  There  is  no  title  in  the  bar  for  the  defendant 
Pigot,  and  so  we  being  in  possession,  albeit  in  truth  we  have  no  title, 
yet  he  who  hath  no  title  cannot  oust  us,  neither  can  stop  the  said 
watercourse,  and  it  is  only  shown  in  the  bar  that  Searles  entered  and 
enfeoffed  Pigot,  but  for  anything  that  yet  appears,  the  true  owner 
continued  in  possession.  21  Jac.  0.  B.,  Cook  against  Cook  in  a  writ 
of  dower,  the  defendant  pleads  an  entry  after  the  darrein  continuance, 
and  doth  not  plead  that  he  ousted  him,  and  upon  this  the  plaintiff 
demurs ;  and  it  is  there  adjudged  that  it  is  no  plea  in  bar,  because  he 
doth  not  say,  that  the  defendant  entered  and  ousted  the  tenant. 
2.  Exception,  the  action  is  brought  against  four,  scil.  Pigot,  Cole, 
Branch  and  Elyman ;  and  Pigot  hath  conveyed  a  title  from  Searles, 
the  three  other  defendants  justify ;  but  Pigot  doth  not  say  anything 
but  that  Searles  enfeoffed  him.  7  Hen.  6,  an  action  of  waste  is 
brought  against  many,  one  answers,  and  the  other  not,  this  is  a  dis- 
continuance. And  for  the  principal  matter,  I  will  conclude  with 
11  Hen.  7,  25  ;  Bro.  Extinguishment,  60,  two  have  tenements  adjoin- 
ing, and  the  one  hath  a  gutter  in  the  other's  land,  and  afterwards  one 
purchases  both,  and  then  he  aliens  one  to  one,  and  another  to  another, 
the  gutter  is  revived  notwithstanding  the  unity,  because  it  is  very 
necessary,  and  so  he  prayed  judgment  for  the  plaintiff. 

Bear,  for  the  defendant. — I,  in  a  manner,  agree  with  all  the  cases 
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which  have  been  put  on  the  other  side;  and  I  conceive  that  the 
watercourse  is  not  stagnum  but  sermiium,  which  is  due  from  the  one 
land  to  the  other.  It  is  but  a  liberty,  and  therefore  I  agree  with 
Challenor's  Case,  which  is  but  a  liberty,  that  an  ejedione  firmce  doth 
not  lie  of  it,  but  ejectione  firmce  lies  de  stagno. 

For  the  first  exception  I  answer  and  confess,  that  to  allege  an 
entry  after  the  darrein  continuance,  without  alleging  an  ouster  of  the 
tenant,  cannot  abate  the  writ,  for  the  defendant  may  enter  to  another 
intent  as  appeareth  in  the  Commentaries,  and  with  the  assent  of  the 
tenant ;  but  here  it  was  alleged,  that  a  feofEment  was  made,  and  a 
livery  which  implies  another. 

For  the  matter  in  law,  I  conceive  that  the  watercourse  is  extin- 
guished, and  it  may  be  compared  to  21  E.  3.  2.  The  case  of  a  way 
which  is  extinguished  by  unity  of  possession,  Hemdon  and  Crouche's 
Case,  Hill.  36  Eliz.  Eot.  1332.  Two  were  seised  of  two  several 
acres  of  land,  of  which  the  one  ought  to  inclose  against  the  other, 
one  purchases  them  both,  and  lets  them  to  several  men,  and  there  the 
opinion  was,  and  it  was  adjudged  accordingly,  that  the  inclosure  is 
not  revived,  but  remains  extinguished.  In  Harrington'' s  Case,  39 
Eliz.,  the  same  thing  was  resolved ;  and  albeit  in  Dyer,  295,  is  a 
quaere,  yet  the  better  opinion  hath  been  taken  according  to  these 
resolutions.  In  Jordan  and  Atuvod's  Case,  Owen,  121,  when  one 
had  a  way  from  one  acre  to  another,  and  afterwards  purchased  the 
acre  upon  which  he  had  the  way,  and  afterwards  sold  it,  in  that  case 
the  opinion  of  three  justices  was,  that  the  way  was  extinguished. 
Also,  11  H.  4,  50,  and  11  H.  7,  25,  prove  this  case,  for  the  said  case 
is  compared  to  the  custom  of  Gavelkind  and  Burrough  English,  and 
there  the  quaere  is  made  whether  by  the  custom  it  be  revived,  and  if 
it  be  a  custom  which  runs  with  the  land,  the  unity  of  possession  doth 
not  extinguish  it.  Common  appendant  is  destroyed  by  unity  of 
possession,  and  yet  it  is  a  thing  of  common  right,  Tyrringham's  Case, 
4  Co.  36  b,  and  24  E.  3,  2  ;  but  a  watercourse  being  a  thing  against 
common  right,  a  fortiori  it  shall  be  extinguished.  Now  I  will  take 
some  exceptions  to  the  declaration. 

1.  Because  he  hath  laid  a  prescription  for  a  watercourse,  as  to  say, 
that  it  was  belonging  to  a  rectory,  to  which,  &c.,  and  this  is  a  good 
exception  as  appears  by  Iseham's  Case,  6  Eli^.,  6  Dyer,  70  (h),  where 

(b)    TF'tthcrs  \.  Isehmn. 
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exception  was  taken,  that  before  his  prescription  he  doth  not  say  that 
it  was  antiquum  par  cum,  which  exception  (as  it  is-  there  said)  was  the 
principal  cause  that  judgment  was  given  against  him ;  and  also,  as 
the  case  is  here,  it  ought  to  he  a  rectory  impropriate,  and  this  cannot 
he  before  the  time  of  H.  8,  which  is  within  time  of  memory,  for 
before  the  said  time  no  lay  person  could  have  a  rectory  impropriate, 
and  therefore  I  pray  judgment  for  the  defendant. 

Barksedale  said,  the  prescription  was  well  laid,  and  he  would  prove 
that  by  39  H.  6,  32,  and  33  H.  6,  26. 

Per  Curiam. — The  prescription  is  good  enough,  and  albeit  it  is  not 
said,  that  it  is  antiqua  rectoria,  yet  it  is  well  enough,  Mich.  1  Oar.  at 
Reading  Term,  in  Brock  and  Harris's  Case,  he  doth  not  say  that  it 
was  antiquum  messuagium,  and  yet  it  was  resolved  good. 

Doddridge,  J. — The  case  of  6  B.  6,  differs  in  this  point  from  this 
case,  for  a  rectory  shall  always  be  intended  ancient,  and  so  is  not  a 
park,  for  it  may  be  newly  created.  And  he  put  this  case  ;  suppose  I 
have  a  mill,  and  I  have  a  watercourse  to  this  in  my  own  land,  and  I 
sell  the  land,  I  cannot  stop  the  watercourse. 

Crew,  C.  J.,  seemed  of  opinion  that  the  prescription  was  gone,  and 
that  the  better  opinion  in  Dyer,  295,  13  Eliz.,  had  always  been,  that 
the  inclosure  is  gone  by  unity  of  possession,  but  yet  the  watercourse 
is  matter  of  necessity. 

Doddridge  and  Whitlocke,  JJ. — The  way  is  matter  of  election,  but 
the  course  of  water  is  natural. 

Jones,  J. — There  is  great  difference  between  a  way  and  a  water- 
course as  to  this  purpose  ;  for  admit  that  this  watercourse,  after  that 
it  had  been  in  the  curtilage  of  the  plaintiff,  goes  further  to  the  cur- 
tilage of  another,  shaU.  not  that  other  have  the  benefit  of  this  water- 
course, notwithstanding  the  unity  of  possession  ?  I  think  clearly  that 
he  shall. 

Doddridge,  J. — My  opinion  is,  that  the  watercourse  is  not  extin- 
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guislied  by  the  unity  of  possession.    [But  some  conceived  tliat  he  had 
declared  his  opinion  in  terror  to  the  defendant.] 

Barksedale,  afterwards  the  same  term,  for  the  plaintiff,  said,  that  he 
had  argued  the  case  before,  and  therefore  would  now  only  endeavour 
to  answer  some  exceptions  which  had  been  taken  to  the  declaration. 
1.  Exception  hath  been  that  no  prescription  or  custom  is  made  for 
this  watercourse,  but  only  that  currere  solehat  et  consuevit.  But  I 
conceive  that  the  declaration  is  good  notwithstanding  this,  because 
the  plaintiiJ  here  doth  not  claim  an  interest  in  the  watercourse,  but  in 
the  land  in  which,  &c.,  and  therefore  it  is  good,  and  this  appeareth 
by  12  E.  4,  9,  the  Prior  of  Laniony's  Case,  in  a  prescription  in  a 
market  overt  generally,  and  the  reason  there  was,  because  he  was  a 
stranger,  as  in  our  case  he  is,  and  this  pleading  appeareth  also  to  be 
good  by  Coke's  Book  of  Entries,  18,  Smyth's  Case,  which  was  entered 
9  Jac.  Rot.  366,  in  this  Court.  2.  Exception  was,  because  it  is  not 
said,  that  it  was  antiqua  rectoria.  3.  Exception,  because  it  doth  not 
appear  that  he  was  a  spiritual  man  to  whom  the  demise  of  the  rectory 
was  made.  4.  Because  it  is  not  said  that  the  watercourse  ad  predict, 
rectoriam  pertinet.  5.  Because  the  watercourse  is  alleged  to  be  for 
his  customary  tenants  of  the  said  rectory,  and  this  is  not  good,  as 
appeareth  by  21  Eliz.,  Dyer,  363.  Prescription  pro  qiiolibet  citstomar. 
tenente  is  not  good,  but  I  conceive  that  this  is  not  our  ease,  for  here 
is  customarius  tenens  rectorice,  and  there  it  is  agreed  that  quilibef  cus- 
tomarius  tenens  maner.  had  been  good.  And  the  plea  in  bar  hath 
salved  these  objections,  and  therefore  he  prayed  judgment  for  the 
plaintiff. 

Jeremy,  for  the  defendant. — And  first  for  the  matter  in  law,  it 
seemed  to  him  that  by  the  imity  of  possession  the  watercourse  is  ex- 
tinguished, and  the  watercourse  may  well  be  compared  to  the  case  of 
the  way,  for  as  a  way  is  a  passage  for  men  over  the  land,  so  water 
hath  passage  upon  the  land,  and  a  way  is  extinguished  by  imity,  as 
appeareth  by  21  E.  3,  2  ;  11  H.  4,  5  ;  21  Ass.  and  Davys's  Eeports, 
5  ;  and  in  4  Jac.  Jordan  and  Atwood's  Case,  Owen,  121,  it  was  the 
better  opinion,  that  a  way  was  extinguished  by  unity  of  possession  ; 
true  it  is,  that  there  Popham,  C.  J.,  put  the  difference,  where  the  way 
is  of  necessity  and  where  not;  for  where  the  way  is  of  necessity,  there 
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it  shall  not  be  extinguished.  This  case  hath  been  compared  to  the 
case  of  a  warren  in  35  H.  6,  55 ;  but  I  conceive  that  the  cases  are 
not  alike,  because  a  warren  is  a  mere  liberty,  8  H.  7,  5.  A  man  may 
have  a  warren  in  his  own  land,  and  Butt's  Case,  7  Co.  23  a,  by  a 
feofEment  of  land  a  warren  doth  not  pass :  but  this  watercourse  hath 
its  original  out  of  the  land,  and  this  case  cannot  be  compared  to  an 
ancient  watercourse  running  to  a  mill,  for  notwithstanding  the  unity 
it  shall  pass  with  the  mill,  for  otherwise  it  shall  not  be  molendinum 
aquatinum,  so  that  the  water  there  is  parcel  of  the  thing,  and  so  of 
necessity  ought  to  pass  with  the  thing ;  but  here  it  doth  not  appear 
that  it  is  a  watercourse  of  necessity,  and  for  anything  that  appeareth, 
it  may  be  filled  with  another  watercourse.  Also  I  conceive  that  the 
declaration  is  not  good  : — 1.  Because  neither  prescription  nor  custom 
is  laid  for  the  watercourse,  and  it  appeareth  in  Co.  Book  of  Entries, 
Holcome  and  Evans's  Case,  and  the  old  Book  of  Entries,  616,  617, 
Mich.  1  Car.  Eot.  107,  Turner  and  Bennie's  Case,  in  this  Court,  in 
trespass  for  breaking  his  close,  &c.,  the  defendant  justified  for  a  way, 
&c.,  and  that  he  was  possessed  for  years,  and  for  him  and  his  occu- 
piers had  a  way  over  the  land,  the  plaintiff  demurred  and  it  was 
resolved,  that  the  prescription  was  not  good.  2.  The  declaration  is 
insufficient,  being  an  action  upon  the  case  for  the  stopping  of  a  water- 
course, and  it  is  not  vi  et  armis,  nor  contra  pacem,  the  JEarl  of 
ShreiDshury's  Case,  9  Co.  50 ;  when  there  are  two  causes  of  an  action 
upon  the  case,  the  one  causa  causans,  the  other  causa  causata,  causa 
causans  may  be  alleged  vi  et  armis,  for  this  is  not  the  immediate  cause 
of  the  action,  but  causa  causata,  E.  N.  B.  86,  12  H.  4,  3,  8  E.  2, 
and  29  E.  3,  18  b,  in  the  end  of  the  writ  of  action  upon  the  case,  shall 
be  contra  pacem.  3.  Also  he  hath  prescribed  for  the  tenants  of  the 
rectory,  which  is  not  possible,  for  no  layman  could  be  tenant  of  a 
rectory,  or  of  tithes,  before  the  statute  of  H.  8,  and  therefore  I  pray 
judgment  for  the  defendant. 

WMtlocIce,  0.  J. — I  conceive  that  the  declaration  is  good,  and  the 
bar  naught,  both  for  the  form  and  matter.  The  question  here  is  of 
aqua  profiuens,  and  I  conceive  that  there  needs  no  prescription  or 
custom  ia  this  case,  for  water  hath  its  natural  course;  and,  as  is 
observed  by  Brudnell  in  12  H.  8,  natura  sua  descendit  (c),  it  may  be 

(c)  See  Wood  v.  TTaiid,  3  Exch.  775. 
T.L.C.  M 
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called  um-captio  or  usage,  and  I  conceive  that  the  action  upon  the 
case  very  well  lies  in  this  case,  like  to  the  case  where  a  man  hath  a 
house  and  windows  in  it,  and  another  erects  a  new  house  and  stops 
the  light,  then  he  may  have  an  action  upon  the  case ;  hut  true  it  is 
that  he  shall  not  only  count  for  the  loss  of  the  air,  hut  also  he  ought 
to  prescribe  that  time  out  of  mind  light  had  entered  hy  these  windows, 
&c.,  see  7  E.  3  {d).  If  there  he  a  schoolmaster  in  a  town,  and  another 
erect  a  new  school  in  the  same  town,  an  action  upon  the  case  doth 
not  he  against  him,  hecause  schools  are  for  the  puhhc  benefit,  and 
every  private  man  may  have  a  school  in  his  house.  And  for  the 
exception,  that  a  layraan  cannot  be  possessed  of  a  rectory,  I  conceive 
that  the  declaration  is  good  notwithstanding,  for  a  layman  may  have 
a  rectory  by  demise. 

And  for  the  plea  in  bar,  it  is  not  good  for  the  form,  because  that 
Searles  entered  and  enfeoffed  Pigot,  and  it  is  not  said  that  ho  entered 
and  espulit ;  and  if  a  man  enter  and  make  a  feoffment,  the  owner 
being  upon  the  land,  the  feoffment  is  void,  and  therefore  an  actual 
ouster  ought  to  be  shown.  And  for  the  matter  in  law,  I  conceive 
that  the  bar  is  not  good,  for  by  the  unity  of  possession  the  water- 
course is  not  extinguished,  and  yet  I  agree  with  the  cases  of  a  way 
and  common  upon  the  difEerences  of  rights  which  are  put  m  Bracton, 
lib.  4,  221.  These  are  called  servitutes,  as  jus  eimdi,  fodiendi,  hauri- 
endl,  Sfc,  sunt  servitutes  quas  prcedia  ex  quihus  exeunt  aliis  prcediis 
debent,  and  are  called  servitutes  prcediales,  and  this  began  by  private 
right,  to  wit,  by  grant  or  prescription. 

A  way  or  common  shall  be  extinguished,  because  they  are  part  of 
the  profits  of  the  land,  and  the  same  law  is  of  fishings  also ;  but  iu 
our  case  the  watercourse  doth  not  begin  by  the  consent  of  parties, 
nor  by  prescription,  but  ex  jure  naturm,  and  therefore  shall  not  be 
extinguished  by  unity.  A  warren  is  not  extinguished  by  unity, 
because  a  man  may  have  a  warren  in  his  own  land ;  and  in  the  case 
of  11  H.  7,  25,  the  gutter  was  not  extinguished  only  by  the  unity  of 
possession,  but  there  also  appeareth  in  the  case  that  the  pipes  were 
destroyed,  whereby  it  could  not  be  revived;  and  although  in  the 
book  of  the  13  Eliz.,  Dyer,  295  (e),  where  two  closes  adjoin  together, 
the  one  being  by  prescription  bound  to  keep  up  a  fence,  and  the 

{d)  See  A«gus  v.  Dalton,  3  Q.  B.  D.  105. 
\e)  See  Boijle  v  Tmnlyn,  6  B.  &  A.  337. 
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O'wner  of  the  one  purcliase  the  other,  and  dies,  leaving  issue  two 
daughters  who  make  partition,  it  is  a  quoere  whether  the  inclosure  be 
revived,  yet  I  conceive  clearly,  that  by  unity  of  the  possession  the  in- 
closure is  destroyed,  for  fencing  is  not  natural,  but  comes  by  industry 
of  men,  and  therefore  by  the  unity  it  shall  be  gone ;  and  so  briefly, 
with  this  diversity  he  concluded  that  where  the  thing  hath  its  being 
by  prescription,  unity  will  extinguish  it ;  but  where  the  thing  hath  its 
being  ex  jure  natiiraa,  it  shall  not  be  extinguished,  and  therefore  the 
plaintiff  ought  to  have  judgment. 

Jones,  J. — I  agree  that  the  declaration  is  good,  and  that  the  bar 
also  is  good  in  manner,  but  for  the  matter  in  law  it  is  not  good. 

As  to  the  first  exception  to  the  declaration,  I  conceive  it  is  good, 
albeit  there  wants  a  prescription,  and  this  is  the  ordinary  of  pleading, 
as  appears  in  Ltittrel's  Case,  4  Co.  86,  and  in  all  the  precedents 
before  cited. 

2.  For  the  exception  vi  et  amis,  I  conceive  there  is  this  difference, 
where  the  act  is  a  trespass  and  a  nuisance,  there  it  may  be  laid  to  be 
vi  et  armis ;  but  if  it  be  a  nuisance  only,  and  not  a  trespass,  it  is 
otherwise  :  as  if  I  have  a  way  over  another  man's  land,  if  a  stranger 
dig  in  the  land  so  that  I  cannot  have  the  way,  now  because  it  is  a 
trespass  to  the  owner  of  the  soil,  in  my  action  upon  the  case  against 
a  stranger  I  may  have  vi  et  armis ;  but  if  the  owner  stop  the  way, 
there  vi  et  armis  shall  not  be  in  my  action  upon  the  case. 

For  the  third  exception,  because  he  doth  not  say  ad  rectoriam  spec- 
tandam  (/),  but  I  conceive  that  it  shall  be  intended  ad  rectoriam  im- 
propriat.  and  so  it  appeareth. 

4.  "Where  it  is  said  watercourse  for  his  tenants,  I  conceive  it  is 
good  enough,  being  in  an  action  upon  the  case  where  damages  only 
are  to  be  recovered.  The  bar  also  is  good  in  form ;  for  although  the 
tenant  here  be  a  disseisor,  yet  it  is  a  good  bar,  for  it  matters  not 
whether  he  hath  a  title  or  not,  if  the  watercourse  be  extinct  by  the 
unity.  For  the  matter  in  law,  I  conceive  that  the  imity  of  possession 
has  not  extinguished  the  watercourse.  A  man  hath  things  out  of 
another  man's  land,  either  by  grant  as  a  seigniory,  rent,  common,  &c., 
and  these  are  extinguished  by  unity,  &c. ;  and  the  reason  is,  because 
one  who  hath  interest  as  owner  of  the  land  cannot  have  a  particular 

(/)  Qy-  antiquam. 
M    2 
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interest  in  the  same  land  also.  Or  by  prescription,  and  those  thiags 
are  extinguished  by  unity  of  possession  also,  and  not  only  for  the 
first  reason,  because  he  is  owner  of  the  land  and  so  cannot  have  a 
particular  interest  in  the  same  land  also,  but  also  because  that  by  the 
unity  the  prescription  fails.  And  for  the  case  ia  Dyer,  295,  13  Eliz., 
I  conceive  that  by  the  unity  the  inclosure  is  gone,  and  so  it  was  re- 
solved in  37  Eliz.,  for  every  one  is  not  bound  to  inclose.  For  the  case 
of  the  way,  I  will  suspend  my  opinion  concerning  it,  because  Clark 
and  Lamb's  Case  is  now  depending,  touching  it  in  the  same  point. 

But  now  for  our  case;  it  diilers  from  the  other  cases,  for  the  pre- 
scription here  is  in  another  manner  than  is  made  for  common,  for  it 
shall  be  pleaded  either  as  appendant  or  appurtenant;  but  currere 
solebat  is  only  in  this  pleading,  for  here  no  interest  is  claimed,  but  in 
the  other  cases  an  interest  is  claimed.  In  this  case  the  land  remains 
as  it  was  before,  and  therefore  the  unity  will  not  extinguish  it ;  and 
if  such  a  unity  by  construction  of  law  should  extinguish  watercourses, 
it  would  be  too  dangerous :  for  suppose  a  man  hath  a  watercourse 
from  the  Thames  to  his  house  in  Lambeth,  if  he  purchase  a  parcel  of 
land  in  Henley ;  now,  because  that  the  Thames  comes  by  the  same 
land,  shall  his  watercourse  be  extinguished  ?  Also  suppose  that  the 
watercourse,  after  it  hath  been  in  the  curtilage  of  the  plaintiff,  goes 
into  another  curtHage,  is  it  reason  that  by  this  unity  the  second  man 
shall  lose  his  watercourse  ?  Without  doubt  it  is  unreasonable.  And 
the  case  of  11  H.  7,  25,  of  the  gutter,  warrants  this  opinion,  and 
therefore  the  plaiatiff  ought  to  have  judgment. 

Doddridge,  J. — I  conceive  no  great  difficulty  in  the  case;  for  the 
exceptions  to  the  declarations  they  are  not  material. 

1.  That  there  wants  prescription  or  custom.  I  conceive  that  it  is 
good  enough,  for  here  are  the  words  of  currere  solebat  et  consuevit, 
and  consuevit  is  a  good  word  for  a  custom. 

2.  That  a  layman  cannot  have  a  parsonage.  True  it  is,  that  a  lay- 
man cannot  be  a  parson,  but  he  may  have  a  parsonage,  for  he  may  be 
lessee  of  it,  which  appeareth  many  times  in  our  books. 

3.  That  it  is  not  alleged  to  be  vi  et  armis.  This  is  the  most  colom'- 
able  exception,  and  the  case  and  rule  cited  out  of  The  Earl  of  Shrews" 
hiin/s  Case,  9  Co.  60,  is  good  law ;  but  it  is  impossible  to  plead  ri  et 
armis  in  this  case,  for  the  unity  was  in  H.  8,  and  the  wrong  is  sup- 
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posed  after  the  severance,  and  it  is  supposed  to  he  done  hj  the  owner 
of  the  land,  and  a  man  cannot  do  a  thing  upon  his  own  land  vi  et 
armis. 

4.  Because  it  is  not  alleged  to  be  an  ancient  rectory.  I  conceive 
it  need  not,  because  the  law  presumes  all  rectories  to  he  ancient,  the 
patronages  whereof  are  gained  ratione  fundi,  fundationis,  vel  dotationis. 

5.  Because  he  doth  not  say  that  pertinet  ad  rectoriam.  But  he 
hath  said  a  thing  which  amounts  to  as  much ;  for  it  is  said,  that  in 
the  rectory  was  a  certain  curtilage  iu  which  there  is  a  watering  pond, 
and  the  curtilage  is  part  of  the  house ;  and,  therefore,  he  need  not 
say  that  it  belongs  to  the  house.  For  the  bar,  I  conceive  that  it  is 
good  for  the  manner.  A  man  makes  a  feoffment  of  land,  the  owner 
of  the  land  being  present  at  the  same  time,  nothing  works  by  the 
livery,  for  the  reason  before  given  by  Jones,  J.  For  the  matter  of 
law,  I  conceive  that  the  unity  of  possession  doth  not  extinguish  the 
watercourse,  and  that  for  two  reasons : 

1.  For  the  necessity  of  the  thing. 

2.  From  the  nature  of  the  thing  being  a  watercourse,  which  is  a 
thing  rujining. 

1.  For  the  necessity ;  and  this  is  the  reason  that  common  appendant, 
by  the  imity  of  possession,  shall  not  be  extinguished,  for  it  is  appen- 
dant to  ancient  land  hide,  and  gain  arable  land,  which  is  necessary 
for  the  preservation  of  the  commonwealth ;  and  as  in  this  case  there 
is  a  necessity  of  bread,  so  in  our  case  there  is  a  necessity  of  water. 
And  for  the  case  of  a  way  distinguendmn  est ;  for  if  it  be  a  way  which 
is  only  for  easement,  it  is  extinguished  by  unity  of  possession ;  but  if 
it  be  a  way  of  necessity,  as  a  way  to  market  or  chm'ch,  there  it  is  not 
extinguished  by  unity  of  possession ;  and  accordingly  was  the  opinion 
of  Popham,  C.  J.  {g),  which  I  take  for  good  law;  and  the  case  of 
11  H.  7, 25,  is  a  notable  case,  and  there  a  reason  is  given  why  a  gutter 
is  not  extinguished  by  unity  of  possession,  because  it  is  a  matter  of 
necessity. 

2.  From  the  nature  of  water,  which  naturally  descends,  it  is  always 
current,  et  aut  inmnit  atd  facit  viam ;  and  shall  such  a  thing  be  ex- 
tinguished which  hath  its  being  from  the  creation  ?  LuttreVs  Case,  4 
Co.  86,  a  mill  is  a  necessary  thing,  and  if  I  purchase  the  land  upon 
which  the  stream  goes  which  runs  to  this  mill,  and  afterwards  I  alien 

[g)  In  Lady  Broun' s  Case,  cited  more  fully  Palm.  446. 
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the  mill,  the  •watercourse  remains.  So  if  a  man  hatli  a  dyehouse,  and 
there  is  water  running  to  it,  and  afterwards  lie  purchase  the  land  upon 
which  the  water  is  current  and  sell  it,  yet  he  shall  have  the  water- 
course. Dyer.  Bame  Broivn's  Case,  and  the  principal  case  in 
LuttreVs  Case,  a  fulling-mill  made  a  water-mill,  this  shall  not  alter 
the  nature  of  the  mill,  but  yet  it  remains  a  mill ;  so  the  water  hath 
its  course  notwithstanding  the  unity.  And  he  concluded  for  the 
plaintiff. 

Crewe,  C.  J. — I  agree  that  the  declaration  is  good,  and  also  that 
the  har  is  good  for  the  manner ;  but  for  the  matter  in  law,  I  con- 
ceive that  it  is  not  good.  In  our  law  every  case  hath  its  stand  or  fall 
from  a  particular  reason  or  circumstance.  For  a  warren  and  tithes, 
they  are  not  extinguished  by  unity,  because  they  are  things  collateral 
to  the  land.  And  for  the  case  of  13  Bliz.  in  Dyer,  295,  of  an  in- 
closure,  I  conceive  that  by  the  unity  the  inclosure  was  destroyed,  for 
the  prescription  was  interrupted,  and  in  Bay  and  Brake's  Case,  3  Jac, 
in  this  Court  it  was  adjudged  that  in  the  same  case  the  prescription 
was  gone.  It  may  be  resembled  to  the  case  of  Homage  Ancestrell, 
57  E.  3,  Fitzherbert,  ISTusans.  And  for  our  case,  it  is  not  lite  to  the 
cases  of  common  or  a  way,  because  the  watercourse  is  a  thing  natural, 
and  therefore  by  unity  it  shall  not  be  discharged ;  also  there  is  a  line- 
ment  (A)  out  of  which  every  man  shall  have  a  benefit ;  and  therefore 
he  concluded  that  judgment  should  be  given  for  the  plaintiff.  And 
judgment  was  commanded  to  be  entered  for  the  plaintiff. 


Sunj  V.  Pigot,  a  case  found  in  so  proceeds  upon  this  plain  principle, 

many  Eeports,  is  a  leading  authority  that  a  privilege  which  was  annexed 

on  the  law  of  Easements.      "  The  to,  and  in  actual  use  with  the  rec- 

case,"  says  Mr.  Justice  Stoiy,  "is  tory  during  the  unity  of  possession, 

most  fully  reported  in  Popham  ;  it  and  was  not  parcel  of  the  other  land, 

is  also  reported  in  Noy,  84  ;  Palmer,  or  a  profit  k  prendre  out  of  that  land, 

444;   William  Jones,  145;    and  3  was  to  be  considered  as  still  existing 

Bulst.  339  ;  but  without  any  essen-  as  an  appurtenance  or  privilege  an- 

tial  difference.     It  does  not  appear  nexed  to  the  rectory,  notwithstand- 

to  mo  that  there  is  any  difficulty  in  ing  the  unity  of  possession.     The 

admitting  its  entire  correctness.     It  running  water  over  the  hopyard  was 

(A)  Qy.  Tenement. 
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not  parcel  of  tho  hopyard,  or  an 
easement  growing  out  of  it.  But 
if,  during  the  unity  of  possession, 
the  privilege  had  been  disannexed 
by  the  owner,  as  if  the  owner  had 
during  that  period  stopped  the 
watercourse,  and  thus  destroyed  the 
privilege,  the  case  would  have  been 
otherwise.  A  subsequent  grant  of 
the  rectory  would  then  have  con- 
veyed only  the  privileges  actually 
in  existence  and  use  at  the  time  of 
the  conveyance."  3  Mason's  Eep. 
277,  278 ;  see  also  Pheysey  v.  Vicary, 
16  Mees.  &  W.  484. 

It  is  proposed  in  this  note,  to  con- 
sider the  law  of  Easements,  so  ably 
discussed  in  the  principal  case,  in 
the  following  order  : — 

First,  what  constitutes  an  ease- 
ment. Secondly,  how  an  easement 
may  be  acquired.  Thirdly,  the  in- 
cidents of  easements.  Fourthly,  the 
disturbance  of  easements,  and  the 
remedies  in  respect  thereof.  Fifthly, 
the  extinguishment  of  easements. 

I.  What  constitutes  an  Easement. 
We  may  define  an  easement  to  be 
a  privilege  without  profit,  which  the 
owner  of  one  tenement,  which  is 
called  the  dominant  tenement,  has 
over  another, which  is  called  the  ser- 
vient tenement,  to  compel  the  owner 
thereof  to  permit  to  be  done  or  to 
refrain  from  doing  something  on 
such  tenement  for  the  advantage  of 
the  former.  Thus,  if  the  owner  of 
estate  A.  has  a  right  of  way  over 
estate  B.,  he  can  compel  the  owner 
of  estate  B.  to  permit  him  to  go 
along  the  way.  So  if  the  owner  of 
estate  A.  has  ancient  lights  in  a 
house  on  his  estate,  he  can  compel 
the  owner  of  estate  B.  not  to  do  any 


act  on  his  own  land  which  wiU  de- 
prive him  of  his  accustomed  portion 
of  light  and  air. 

The  former  hind  of  easement 
is  termed  affirmative,  the  latter 
negative. 

Of  affirmative  easements,  that  is 
to  say,  where  the  owner  of  the  ser- 
vient tenement  must  permit  some 
act  to  be  done  thereon  by  the  owner 
of  the  dominant  tenement  (in  addi- 
tion to  a  right  of  way),  may  be 
mentioned,  the  right  to  discharge  a 
stream  of  water  along  a  certain 
channel,  or  rain  water  by  spout  or 
projecting  eaves  {Thonias\.  Thomas, 
2  Or.  M.  &E.  34;  Harvey  y.  Walters, 
8  L.  E.,  0.  P.  162;  Sharpe  v. 
Waterhouse,  7  Ell.  &  Bl.  816; 
Beeston  v.  Weate,  5  EU.  &  Bl. 
986;  11  Hen.  7,  25  b) ;  the  right 
to  pour  water  over  a  neighbour's 
land  {Gaved  v.  Martyn,  19  0.  B., 
N.  S.  732;  34  L.  J.,  0.  P.  353; 
Arhwright  v.  Gell,  5  M.  feW.  203); 
to  pollute  water  ( Wood  v.  Waud,  3 
Exch.  748  ;  Wright  v.  Williams,  1 
M.  &  W.  77),  or  air  {Flight  v. 
Thomas,  10  Ad,  &  Ell.  590) ;  the 
right  to  go  upon  a  neighbour's  land 
and  take  water  from  a  spring  there 
{Race  V.  Ward,  4  EU.  &  Bl.  702) ; 
the  right  to  go  upon  a  neighbour's 
land  to  a  brook  thereon,  and  when 
necessary  to  dam  it  up,  so  as  to  force 
the  water  thereof  into  an  old  arti- 
ficial watercourse  running  through 
his  own  land  {Beeston  v.  Weate,  5 
EH.  &  Bl.  986);  the  right  to  go 
upon  the  soil  of  another  to  clear  a 
watercourse  and  to  repair  its  banks, 
{Beeston  v.  Weate,  5  EU.  &  Bl.  996  ; 
Peter  v.  Baiziel,  5  0.  B.  568) ;  the 
right  to  erect  a  fishing  weir  on  a 
river  {Eolle  v.  Whyle,  3  L.  E.,  Q.  B. 
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286  ;  8  B.  &  S.  116) ;  the  riglit  to  a 
fender  in  a  mill  stream  to  prevent 
a  waste  of  water  ( Wood  v.  Hetvett,  8 
Q.  B.,N.  8.  913)  J  the  right  to  drive  a 
pile  into  the  bed  of  a  river  for  the 
more  convenient  use  and  enjoyment 
of  a  wharf  {Lancaster  v.  Eve,  5  C.  B,, 
N.  8.  707;  28  L.  J.,  C.  P.  235); 
the  right  to  support  from  a  neigh- 
bouring wall  {Solomon  v.  Vintners' 
Company,  4  H.  &  N.  598) ;  the  right 
to  hang  clothes  on  a  line  passing 
over  the  neighbouring  soU  {Dreivell 
V.  Towler,  3  B.  &  Ad.  735),  to  bury 
the  dead  in  a  particular  vault 
(Dawney  v.  Bee,  Cro.  Jac.  606 ; 
Brxjan  v.  Whistler,  8  B.  &  0.  288  ; 
2  Man.  &  Ey.  318;  see  also  More- 
land  V.  Richardson,  22  Beav.  596), 
to  use  a  pew  in  a  church  {Brumfitt 
V.  Rogers,  5  L.  E.,  C.  P.  232) ;  the 
right  of  having  a  passage  for  smoke 
through  a  flue  {Hervey  v.  Smith,  1 
K.  &  J.  389),  or  to  carry  on  an 
offensive  trade  {Bliss  v.  Hall,  5 
Scott,  600) ;  the  right  to  have  a 
name  plate  on  a  door  {Lane  v. 
Dixon,  3  0.  B.  776);  the  right  to 
the  occupier  of  a  public-house  to 
erect  and  repair  a  sign-post  on  a 
common  before  the  public-house 
{Hoare  v.  The  Metropolitan  Board 
of  WorJcs,  9  L.  E.,  Q.  B.  296) ;  the 
right  to  make  spoil  banks  on  ser- 
vient tenement  {Rogers  v.  Taylor,  1 
H.  &  N.  706) ;  or  to  make  its  sur- 
face uneven  {Rowhotham  v.  Wilson, 
8  H.  L.  Ca.  362),  while  working 
mines  ;  to  use  it  for  the  purpose  of 
placing  muck  on,  and  preparing 
manure  for  an  adjoining  farm. 
Pye  V.  Mumford,  11  Q.  B.  666. 

Of  negative  easements  may  be 
mentioned  the  acquired  rights  to 
receive  light  and  air  by  windows  ; 


as,  for  instance,  where  a  person 
builds  a  house  on  the  extremity  of 
his  own  lands  with  windows  over- 
looking the  land  of  a  neighbour, 
the  former  by  uninterrupted  enjoy- 
ment for  twenty  years  will  acquire 
a  prescriptive  right  to  the  light 
received  through  such  windows,  and 
his  neighbour  wUl  not  be  allowed 
to  build  on  his  own  land  so  as  to 
affect  such  right.     See  post,  p.  201. 

The  acquired  right  to  support  of 
neighbouring  soil,  where,  for  in- 
stance, a  landowner  grants  part  of 
his  land  to  enable  the  grantee  to 
buUd  a  house  on  the  land  granted, 
the  land  which  he  retains  becomes 
subject  to  an  easement  for  the  sup- 
port of  the  house  when  buUt,  there 
being  an  implied  warranty  of  sup- 
port, subjacent  and  adjacent,  as  if 
the  house  had  already  existed. 
Caledonian  Railway  Company  v. 
Sprot,  2  Maeq.  H.  L.  Ca.  453. 

The  right  of  support  to  a  build- 
ing erected  on  a  party-wall  {Shef- 
field Industrial  Society  v.  Jarvis,  6 
W.  N.  208  ;  7  W.  N.  47)  ;  the  right 
of  support  to  one-half  of  a  party- 
wall  by  the  other  part  of  the  party- 
wall.  See  Fox  v.  Clarke,  9  L.  E., 
Q.  B.  570,  per  Brett,  J. 

Among  the  distinctive  character- 
istics of  easements  are  the  following. 
They  are  incorporeal  {HetvUns  v. 
Shippam,  5  B.  &  C.  221 ;  7  D.  &  E. 
783),  and  are  imposed  upon  cor- 
poreal property,  and  not  the  owner 
of  it ;  so  that,  although  the  owner 
of  the  servient  tenement  may  be 
changed,  the  right  to  the  easement 
still  remains  in  the  owner  of  the 
dominant  tenement  for  the  time 
being  ( Taylor  v.  Whitehead,  2  Doug. 
749 ;  Bullard  v.  Harrison,  4  Mau.  & 
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Sel.  387 ;  Pomfret  v.  Ricroft,  1 
Saund.  322).  They  must  be  also 
imposed  for  the  beneficial  enjoy- 
ment of  real  corporeal  property  (21 
Edw.  3, 3,  pi.  5 ;  Bailey  \.Appleyard, 
3  Nev.  &  Per.  257),  though  possi- 
bly of  an  incorporeal  tenement,  as 
a  right  to  get  minerals  (Gale  on 
Easements,  p.  9, 5th  ed. ;  Rowhotham 
V.  Wilson,  8  Ho.  L.  Cas.  348) ;  but 
they  give  no  right  to  the  owner  of 
the  dominant  tenement  to  take  any 
profits,  or,  as  it  is  termed  in  our  old 
law  books,  profit  t,  prendre,  as  in 
the  case  of  commons.  Manning  v. 
Wasdale,  5  A.  &  E.  758 ;  1  Nev.  & 
Per.  172  ;  Blewett  v.  Tregonning,  3 
A.  &  E.  554  ;  5  Nev.  &  Man.  308  ; 
Bailey  v.  Appleyard,  3  Nev.  &  Per. 
257 ;  Race  v.  Ward,  4  Ell.  &  Bl. 
702. 

Lastly,  the  two  tenements — the 
dominant  and  the  servient — must 
belong  to  two  different  persons ; 
for  if  they  become  the  property  of 
the  same  person,  the  easement,  as  is 
laid  down  in  the  principal  case  (ante, 
p.  162),  wiU  in  general  be  merged 
in  the  ownership.  See  post,  p.  1 72 ; 
Holmes  Y.  Goring,  2  Bing.  83  ;  S.C, 
9  Moo.  166. 

The  benefit  of  an  easement  passes 
with  the  dominant  tenement,  and 
the  burthen  of  it  passes  with  the 
servient  tenement  to  every  person 
to  whose  occupation  the  dominant 
and  servient  tenements  respectively 
come.  Leech  v.  Schweder,  9  L.  E., 
Ch.  App.  474. 

It  may  be  here  mentioned  that  it 
is  not  competent  to  a  grantor  to 
create  rights  unconnected  ivith  the 
use  or  enjoyment  of  land,  and 
annex  them  to  it,  so  as  to  constitute 
a  property  in  the  grantee.   Thus  in 


Ackroyd  v.  Smith,  10  C.  B.  104,  it 
was  held  that  a  right  of  way  cannot 
be  granted  so  as  to  pass  to  the  suc- 
cessive owners  of  land  as  such,  in 
cases  where  the  way  is  not  con- 
nected in  some  manner  with  the 
enjoyment  of  the  land  to  which  it 
is  attempted  to  make  it  appurtenant. 
So  in  Hill  V.  Tupper,  2  Hurlst.  & 
0.  121,  it  was  held  that  the  grantee 
from  a  canal  company  of  the  sole 
and  exclusive  privilege  of  having 
pleasure  boats  for  hire  on  the  canal 
cannot  sue  a  stranger  for  the  in- 
fringement of  his  right.  Eor 
although  a  grantor  may  bind  him- 
self by  covenant  to  allow  any  right 
he  pleases  over  his  property,  he 
cannot  annex  to  it  a  new  incident, 
so  as  to  enable  the  grantee  to  sue 
in  his  own  name  for  an  infringe- 
ment of  such  a  limited  right. 

Upon  the  same  principle  it  was 
held,  in  Stockport  Waterworks  Com- 
pany V.  Potter,  3  H.  &  C.  300,  that 
a  waterworks  company,  claiming  a 
right  to  take  water  from  a  river 
under  a  grant  from  a  riparian  pro- 
prietor, cannot  sue  another  riparian 
proprietor  for  fouling  the  water. 
See  also  Bailey  v.  Stephens,  12  C.  B., 
N.  S.  91 ;  Ellis  V.  Mayor  of  Bridge- 
north,  15  0.  B.,  N.  S.  52  ;  Richards 
T.  Harper,  1  L.  E.,  Ex.  199 ;  Eeppell 
V.  Bailey,  2  My.  &  K.  517,  535; 
Thorpe  v.  Brumfitt,  8  L.  E.,  Ch. 
App.  650. 

What  we  term  easements,  from 
their  being  for  the  ease  and  benefit 
of  the  owner  of  the  dominant  tene- 
ment, were  in  the  Eoman  law 
termed  servitudes,  from  their  being 
a  bvirden  imposed  upon  the  owner 
of  the  servient  tenement. 

Praadial  or  landed  servitudes  or 
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easemonts  have  been  divided,  in  the 
Roman  la-w,  into  rustic  and  urban  ; 
bu.t  in  the  English  law  a  distinction 
of  this  kind  seems  to  lead  to  no 
useful  purposes.  Inst.  ff.  de  8erv. 
ss.  1,  2  ;  Vinn.  ad  Inst.  lib.  2,  tit.  3. 

II.  Mode  of  acquiring  Easements. 
An  easement  may  be  acquired — 
1.  By  express  grant;  2.  By  implied 
grant ;  3.  By  prescription ;  4.  By 
act  of  parliament.  Richards  v. 
Richards,  Johns.  255. 

1.  Easements  hy  express  Grant. 

Where  an  easement  is  acquired 
by  express  grant,  the  instrument  by 
■\vhich  it  is  created  must  be  under 
seal.  The  grant,  however,  of  an 
easement  may  be  made  either  sepa- 
rate from  or  together  with  the  do- 
minant tenement,  and  a  covenant  or 
other  instrument  under  seal,  show- 
ing the  intention  of  the  parties,  may 
take  efEect  as  a  grant.  Holmes  v. 
Seller,  3  Lev.  305 ;  Com.  Dig. 
Chimin,  D.  3  ;  Senhouse  v.  Chris- 
tian, 1  T.  E.  560;  Gerrardy.Coohe, 
2  Bos.  &  Pul.  N.  E.  109  ;  Northam 
V.  Hurley,  1  Ell.  &  Bl.  665  ;  White 
Y.Leeson,  6  H.  &  N.  53;  Roiohotham 
V.  Wilson,  8  H.  L.  Cas.  362. 

Where  in  a  conveyance  of  land, 
the  grantor  reserving  certain  rights 
or  interests,  as  easements,  such  re- 
servation, if  the  conveyance  be 
executed  by  the  grantee,  will  enure 
by  way  of  re-grant  from  him  to  the 
grantor.  See  Diihe  of  Hamilton  v. 
Graham,  2  L.  E.,  H.L.  (Sco.)  168; 
Proud  V.  Bates,  11  Jur.,  N.  S.  441  ; 
34  L.  J.,  Ch.  406  ;  Doe  d.  Douglas 
V.  Lock,  2  Ad.  &  Ell.  743  ;  WicJcham 
V.  HawJcer,  7  M.  &  W.  76  ;  Durham 
and  Sunderland  Railivay   Company 


Y.  Walker,  2  Q.  B.  967  ;  Fannell  v. 
3Iill,  3  C.  B.  636. 

Where  there  is  a  conveyance  of 
the  dominant  tenement,  it  appears 
that  all  easements  wiU  pass  as  ap- 
pendant. 11  Hen.  6,  22,  pi.  19;  2 
Eoll.  Abr.  60,  pi.  1 ;  Beaudely  v. 
Brook,  Cro.  Jac.  189  ;  Canham  v. 
Fiske,  2  Cr.  &  J.  126. 

And  on  a  demise  of  land  an  ease- 
ment appurtenant  thereto,  as  a 
right  of  way,  will  pass.  Skull  v. 
Glenister,  16  0.  B.,  N.  S.  81; 
Thorpe  v.  Brumfitt,  8  L.  R.,  Ch. 
App.  650;  Kavanaghy.  Coal  Mining 
Company,  14  I.  0.  L.  E.,  N.  S.  82. 

A  covenant  for  quiet  enjoyment 
extends  to  an  easement  appurtenant 
to  the  premises  in  the  grant  {An- 
drews V.  Paradise,  8  Mod.  318; 
Morris  v.  Edgingtoti,  3  Taunt.  24 ; 
and  see  Pomfret  v.  Ricroft,  1  Saund. 
322);  but  it  wiU  not,  if  in  the 
ordinary  form,  either  enlarge  the 
rights  of  the  grantee  or  increase 
the  liabilities  of  the  grantor  by 
conferring  an  easement  not  within 
the  grant  [Leech  v.  Schiveder,  9 
L.  E.,  Ch.  App.  463,  477;  see 
Blutchford  V.  Mayor  of  Plymouth,  3 
Bing.  N.  0.  691  ;  Potts  v.  Smith,  6 
L.  E.,  Eq.  311 ;  Booth  v.  Alcock,  8 
L.  E.,  Ch.  App.  663).  A  fortiori, 
it  cannot  confer  an  easement  to 
which  the  grantor  was  not  entitled. 
Thackeray  v.  Wood,  5  B.  &  S.  326 ; 
6  B.  &  S.  766. 

DiflB.culties,  however,  often  arise 
in  determining  what  easements  pass 
by  a  conveyance  of  the  dominant 
tenement,  when  there  has  been  a 
unity  of  possession  of  the  dominant 
and  servient  tenement.  These,  how- 
ever, will  be  hereafter  considered. 

A  mere  parol  licence,  at  law,  con- 
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ferred  no  title  to  an  easement,  and 
might  be  recalled  at  any  time,  even 
though  money  had  been  paid  for  it, 
and  without  repayment  of  the  money 
{Wood  V.   Leadbitter,  13  M.  &  "W. 
838 ;   overruling   Taylor  v.  Waters, 
7  Taunt.  374;  2  Marsh.  551;  Smith 
V.  Howth,  10  Ir.  Com.  L.  Eep.,  N. 
S.  125;    Malone  v.  Harris,   11    Ir. 
Ch.  Eep.    33 ;    TapUn  v.  Florence, 
10  0.  B.   744.     See   also  Hyde  v. 
Graham,  1  H.  &  0.  593  ;  Waldeyv. 
Froggatt,  2  H.  &  C.  669  ;  Roberts  v. 
Rose,    3   H.   &  C.    162;    Adams  v. 
Andrews,  1 5  Q.  B.  284) ;  and  it  might 
be  determined  by  a  transfer  of  the 
subj  ect  matter  in  respect  of  'which 
the  privilege  was  enjoyed  {Coleman 
V.  Foster,  1  H.  &  N.  37  ;    Judge  v. 
Lowe,  7  I.  E.,  C.  L.  291).     In  the 
leading  case  of  HeivUns  v.  Shippam, 
5  B.  &  C.  221 ;  S.C.I  D.  &E.  733, 
the  plaintiff  being  lessee  of  an  inn, 
for  valuable  consideration,  obtained 
the  assent  of  the  defendant  and  his 
landlord,  to  his   making   a   drain 
across  the  yard  of  the  defendant, 
virhereby  he  incurred   considerable 
expense.    In  an  action  for  stopping 
up  the  drain,  the  plaintiff  was  non- 
suited, and  a  rule  nisi  obtained  by 
him  was   discharged.     Bayley,  J., 
in  delivering  the  judgment  of  the 
Court,  observed,  "  A  right  of  way, 
or   a   right  of  passage'  for  water 
(where  it  does  not  create  an  interest 
in  the  land),  is  an  incorporeal  right, 
and  stands  upon  the  same  footing 
with  other  incorporeal  rights,  such 
as  rights  of  common,  rents,  advow- 
sons,  &c.     It  lies  not  in  livery,  but 
in  grant,  and  a  freehold  interest  in 
it  cannot  be  created  or  passed  (even 
if  a  chattel  interest  may,  which  I 
think  it  cannot),  otherwise  than  by 


deed."     See  also  Bryan  v.  Whistler. 
8  B.  &  C.  288 ;  S.C.2  Man.  &  Ey, 
318  ;    Bradley  v.  Gill,  1  Lutw.  70 
Cocker  v.  Coivper,  1  0.  M.  &  E.  418 
Wallis  V.  Harrison,  4  M.  &"W.  538 
Bird  V.  Higginson,  6  A.  &  E.  824. 

A  parol  licence,  however,  will  be 
an  excuse  for  a  trespass,  until  it  be 
countermanded.  Per  Bayley,  J.,  in 
HetvUns  v.  Shippam,  6  B.  &  C.  233. 

Where,  however,  an  agreement 
for  valuable  consideration  has  been 
entered  into  to  grant  an  easement 
{East  India  Company  v.  Vincent,  2 
Atk.  83  ;  Phillips  v.  Treeby,  3  Giff. 
632;  8  Jur.,  N.  S.  999);  or,  for 
the  use  of  an  easement,  at  any 
rate  where  the  owner  of  the  servient 
tenement  has  stood  by  and  allowed 
the  expenditure  of  money  on  the 
faith  of  such  agreement,  a  Court  of 
Equity  has  refused  to  allow  him  to 
recall  the  licence,  and  compelled 
him  to  execute  a  proper  deed  of 
grant.  See  The  Dulcc  of  Devon- 
shire V.  Eglin,  14  Beav.  530. 
Anoti.,  2  Eq.  Cas.  Abr.  522,  pi.  3  ; 
Clavering^s  Case,  cited  5  Ves.  690, 
and  6  Hare,  304,  n. ;  Jackson  v. 
Cator,  5  Yes.  688 ;  Gregory  v. 
Mighell,  18  Ves.  328  ;  Williams  v. 
Earl  of  Jersey,  Cr.  &  Ph.  91 ; 
Powell  V.  Thomas,  6  Hare,  300 ; 
Duke  of  Beaufort  Y.Patrick,  17  Beav. 
60 ;  Moreland  v.  Richardson,  22 
Beav.  596 ;  Somerset  Coal  Canal 
Company  v.  Harcourt,  24  Beav. 
571  ;  2  De  G.  &  J.  603  ;  Bankhart 
V.  Houghton,  27  Beav.  425  ;  Laird 
V.  Birkenhead  Company,  Johns.  600; 
Bell  V.  Midland  Railway  Company, 
3  De  G.  «&  J.  673  ;  Mold  v.  Wheat- 
croft,  27  Beav.  510 ;  Waterlow  v. 
Bacon,  2  L.  E.,  Eq.  514  ;  Davies  v. 
Sear,  7  L.  E.,  Eq.  427. 
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And.  a  purchaser  from  the  owner 
of  the  servient  tenement,  with  actual 
or  constructive  notice  of  an  ease- 
ment, the  right  to  which  has  been 
given  by  an  agreement  for  valuable 
consideration,  will  not  be  able  to 
recall  it,  although  no  legal  grant 
may  have  been  executed  of  such 
right.  See  Ilervey  v.  Smith,  22 
Beav.  299. 

Upon  the  same  principle,  where 
the  owner  of  the  servient  tenement 
encouraged,  or  even  stood  by  and 
allowed  the  owner  of  the  dominant 
tenement  to  lay  out  money  on 
alterations  in  easements,  the  owner 
of  the  servient  tenement  hasnotbeen 
allowed  to  insist  that  such  ease- 
ments have  been  destroyed  by  such 
alterations.  See  Catching  v.  Bassett, 
32  Beav.  101.  There  the  owner  of 
the  dominant  tenement,  in  the 
course  of  re-building,  materially 
altered  his  ancient  lights.  This  was 
done  after  communication  with  the 
owner  of  the  servient  tenement,  and 
with  the  knowledge  and  under  the 
inspection  of  his  surveyor,  but  with- 
out any  express  agreement.  It  was 
held,  by  Sir  John  EomiUy,  M.  E., 
that  in  equity,  the  lights  as  altered 
could  not  be  interfered  with,  and  a 
perpetual  injunction  was  granted. 
See  also  Fisher  v.  Moon,  11  L.  T. 
Eep.,  N.  S.  623. 

Where,  however,  there  was  no 
clear  agreement  for  the  grant  or  use 
of  an  easement,  and  there  has  been 
no  outlay  of  money  on  the  part  of  the 
person  claiming  the  easement,  for 
purposes  to  which  such  easement 
would  have  been  essential,  the 
Court  of  Equity  refused  to  inter- 
fere. See  Bankart  v.  Tennanf,  10 
L.  E.,  Eq.  141.    There  the  defen- 


dant being  the  owner  of  a  canal  of 
which  the  plaintiffs  were  large  cus- 
tomers, a  mutual  understanding  was 
come  to  between  the  parties,  that 
flo  long  as  the  plaintiffs  remained 
good  customers  of  the  canal,  they 
should  be  allowed  to  use  the  super- 
fluous water  of  the  canal  for  the 
purposes  of  copper  works,  of  which 
they  were  occupiers  under  an  agree- 
ment for  a  lease  with  the  defendant. 
It  was  shown  that  the  use  of  the 
water  of  the  canal,  though  con- 
venient and  economical,  was  not 
absolutely  essential  to  the  plaintiffs' 
works.  It  was  held  by  Sir  W.  M. 
James,  V.-C,  that  such  an  iinder- 
standing  did  not  form  the  founda- 
tion of  an  equitable  right,  but  that 
the  result  would  have  been  different 
if  the  plaintiffs,  with  the  knowledge 
of  the  defendant,  had  incurred  ex- 
pense in  establishing  a  manufacture 
for  which  the  use  of  the  water  was 
absolutely  necessary.  See  and  con- 
sider Athol  V.  The  Midland  Great 
Western  of  Ireland  Railivay  Com- 
pany, 3  Ir.  E.,  C.  L.  333. 

It  appears  also  that  even  at  law, 
where  the  owner  of  the  dominant 
tenement  gave  the  owner  of  the 
servient  tenement  a  right  to  use  his 
own  land  in  a  way  in  which,  but  for 
an  easement  of  the  ovmer  of  the 
dominant  tenement,  he  would  have 
had  a  clear  right  to  use  it,  such 
licence  was  not  countermandable,  at 
any  rate  after  it  had  been  executed 
and  expenses  had  been  incurred  on 
the  faith  thereof.      Liggins  v.  Inge, 

7  Bing.  682.  See  also  Wehb  v. 
Paternoster,  Poph.  161 ;  2  Eoll. 
Eep.    162 ;    Winter    v.    Brockieell, 

8  East,  308;  Blood  v.  Keller, 
11  Ir.  Com.  L.  Eep.,  N.  S.  124; 
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Atkinson  v.   K%ng,    2    L,    E,,    I. 
320. 

2.  Easements  hy  Implied  Grant. 

Easements  byimplied  grant  arise, 
first,  upon  the  severance  by  the 
owner  of  a  tenement  into  two  or 
more  parts;  secondly,  by  prescrip- 
tion. 

With  regard  to  easements  arising 
upon  severance  of  an  heritage,  a 
grant  will  be  implied. 

Pirst,  of  those  easements  of  a 
continuous  and  apparent  character, 
which  were  actually  used  by  the 
owner  during  the  tmity  of  posses- 
sion, although  they  had  not,  during 
that  period,  in  strict  law  the  cha- 
racter of  easements.  Secondly,  of 
easements  of  necessity,  viz.,  those 
which  are  necessary  for  the  use  of 
the  severed  part  of  the  inheritance. 

Implied  Grant  of  Continuous  and 
Apparent  Easements  on  sever- 
ance of  a  Tenement  into  Parts. 
Where  the  owner  of  two  tene- 
ments sells  one,  a  grant  wiU  be 
implied  of  those  continuous  and 
apparent  easements,  which,  during 
the  unity  of  possession,  were  en- 
joyed under  the  title  of  ownership. 
For  instance,  where  the  same 
person  possesses  a  house,  having 
the  actual  use  and  enjoyment 
of  certain  lights,  and  also  pos- 
sessing the  adjoiniag  land,  sells  the 
house  to  another  person,  although 
the  lights  be  new,  he  cannot, 
nor  can  any  one  who  claims  under 
him,  build  upon  the  adjoining 
land,  so  as  to  obstruct  or  interrupt 
the  enjoyment  of  those  lights.  The 
reason  is  founded  on  the  rule  that 
"  a  man  cannot  derogate  from  his 


own  grant ;"  for  it  would  be  mani- 
festly unjust,  when  a  person  had 
purchased  the  house,  having  the  ap- 
parent and  continuous  enjoyment  of 
the  lights,  that  he  should  be  deprived 
of  this  by  the  act  of  the  person  from 
whom  he  purchased.  Palmer  v. 
Fletcher,  1  Lev.  122;  S.  C.  nom. 
Palmer  v.  Fleshees,  1  Siderf.  167; 
Palmer  v.  Flessier,  1  Keb.  553,  625, 
794 ;  Cox  V.  Matthews,  1  Vent.  237, 
239;  S.  C.  Roseivell  v.  Pryor,  6 
Mod.  116  ;  Compton  v.  Richards,  1 
Price,  27 ;  Riviere  v.  Bower,  1  Ey. 
&  Moo.  24 ;  Coutts  V.  Gorham,  Moo. 
&  Malk.  396  ;  White  y.  Bass,  8  Jur., 
N.  S.  312;  Glave  v.  Harding,  27 
L.  J.,  Exch.  286  ;  Murchie  v.  Black, 
19  0.  B.,  N.  S.  190;  Geraghty  v. 
M'Cann,  6  I.  E.,  0.  L.  411;  Geo- 
hegan  v.  Fegan,  ib.  139. 

If  the  owner  of  a  house  sells  land 
on  which  an  obstruction  might  be 
erected,  or  sells  the  house  and  re- 
serves to  himself  the  land  on  which 
the  obstruction  may  be  erected,  the 
right  to  light  and  air  is  gained  by 
an  impUed  grant  from  what  is  called 
the  disposition  of  the  owner  of  the 
two  tenements.  Per  Mellish,  L.  J., 
in  Kelk  v.  Pearson,  6  L.  E.,  Ch. 
App.  813. 

But  if  the  grantor  is  only  entitled 
to  the  adjoining  land  for  a  term  of 
years,  the  implied  grant  would  only 
continue  during  the  existence  of  the 
term,  and  would  not  in  the  absence 
of  some  equity,  be  continued  for  a 
longer  period  upon  his  subsequent 
acquisition  of  the  reversion  expect- 
ant on  the  term.  Booth  v.  Alcock, 
8  L.  E.,  Oh.  App.  663. 

If,  however,  a  person  having 
both  a  house  and  land  conveys  the 
land  without  reserving  the  benefit 
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of  the  lights,  there  will  be  no  im- 
plied grant  by  the  purchaser  of  the 
easement  of  light  necessary  for  the 
enjoyment  of  the  house  of  the  ven- 
dor, and  the  purchaser  may  baild 
on  the  land  as  he  pleases,  and  the 
vendor  cannot  prevent  hia  doing  so, 
even  though  the  buildings  erected 
on  it  may  interfere  with  his  ancient 
lights.  See  Tenant  v.  Goldwin,  2 
Ld.  Eaym.  1089,  1093;  White  v. 
Bass,  7  H.  &  N.  722 ;  31  L.  J.,  Ex. 
283  ;  Curriers^  Compamj  v.  Corhett, 
2  Dr.  &  Sm.  355  ;  Ellis  v.  Man- 
chester Carriage  Company,  Limited, 
2  0.  P.  D.  13. 

The  same  principle  will  be  ap- 
plicable where  the  severance  takes 
place  by  the  sale  of  two  parts  of  an 
inheritance  to  two  strangers  at  the 
same  time.  Thus,  in  the  case  of 
Swansborough  v.  Coventry,  9  Bing. 
305,  a  person  sold  a  house  to  the 
plaintiff,  and  at  the  same  time  the 
adjoining  land,  upon  which  an  erec- 
tion of  one  storey  high  had  formerly 
stood,  to  the  defendant.  In  the  con- 
veyance to  the  plaintiff,  his  house 
was  described  as  bounded  by  huild- 
ing  ground  belonging  to  the  defend- 
ant. It  was  held  by  the  Court  of 
Common  Pleas  that  the  defendant 
was  not  entitled  to  build  to  a  greater 
height  than  one  storey,  if  by  so  doing 
he  obstructed  the  plaintiff's  lights. 

And  where  the  severance  takes 
place  by  grant  to  strangers  at  dif- 
ferent times,  the  grantee  of  later 
date,  inasmuch  as  the  grantor  can- 
not derogate  from  the  prior  grant, 
wUl  not  acquire  any  right  against 
the  prior  grantee,  except  under 
some  grant  that  could  be  lawfully 
made  {Master  v.  Hansard,  4  Ch.  D. 
718) ;  and  restrictive  covenants  for 


the  benefit  of  the  grantor  solely 
will  not  in  such  a  case  enure  for 
the  benefit  of  the  second  grantee. 
Master  v.  Hansard,  4  Oh.  D.  718. 

Upon  the  same  principle,  where 
the  owner  of  two  closes  sells  one 
with  a  run  of  water  upon  it,  neither 
the  vendor  nor  any  other  person 
claiming  under  him  can  obstruct  or 
divert  that  water,  although  the  con- 
veyance of  the  land  contained  no 
grant  of  the  water.  "  The  convey- 
ance," to  use  the  words  of  Bayley, 
J.,  "passes  the  land  with  the  ease- 
ments existing  at  the  time"  {Can- 
ham  V.  Fiske,  2  C.  &  J.  126,  128). 
So  in  the  principal  case,  where  there 
was  no  grant  of  the  stream  of  water 
by  the  person  who  held  the  two 
tenements  before  a  severance,  it  is 
laid  down  by  Whitlocke,  C.  J., 
"  that  there  needed  no  prescription 
or  custom,  for  water  hath  its  natu- 
ral course;"  and  as  was  observed 
by  Brudnell  in  12  H.  8,  "  naturd 
sud  descendit." 

So  where  the  owner  of  two  or 
more  adjoining  houses  sells  and  con- 
veys one  of  them  to  a  purchaser, 
such  house  is  entitled  to  the  benefit 
and  subj  ect  to  the  burthen  of  all  ex- 
isting drains  communicating  with 
the  other  house,  without  any  ex- 
press reservation  or  grant  for  that 
purpose.  I'yer  v.  Carter,  1  H.  &  N. 
916;  Nicholas  v.  Chamberlaine,  Cro. 
Jac.  121  ;  see  also  Ewart  v.  Coch- 
rane, 4  Macq.  H.  L.  Ca.  117  ;  7 
Jur.,  N.  S.  925  ;  Chadwick  v.  Mars- 
den,  2  L.  E.,  Exch.  285  ;  Hall  v. 
Limd,  1  H.  &  C.  676  ;  Wardle  v. 
BrocUehurst,  1  EU.  &  EH.  1058; 
Watts  V.  Kelson,  6  L.  E.,  Ch.  App. 
166. 

V/here,  however,  the  casement  is 
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not  continuous  and  apparent,  as  in 
tlie  case  of  an  ordinary  right  of 
way,  a  grant  of  it  will  not  be  im- 
plied, in  tlie  absence  of  language 
showing  that  the  grantor  intended 
to  create  the  easement  de  novo. 
Barlow  V.  Shades,  1  C.  &  M.  448  ; 
Worthington  y.  Gimson,  2  Ell.  &  EU. 
618;  6  Jur.,  N.  S.  1053;  29  L.  J., 
Q.  B.  116  ;  Daniel  v.  Anderson,  10 
W.  E.  (V.-C.  K.)  366;  8  Jur.,  N. 
8.  328 ;  Dodd  v.  Burchell,  1  H.  & 
C.  113;  Pearson  v.  Spencer,  3  B. 
&  S.  761  ;  Polden  v.  Bastard,  1  L. 
E.,  Q.  B.  156,  161  ;  7  B.  &  S.  130. 
"Where  the  owner  of  a  piece  of 
land  has  a  right  of  way  over  ad- 
jacent land,  so  that  he  may  main- 
tain at  any  time  an  action  for  an 
obstruction  of  it,  and  afterwards 
by  inheritance  or  purchase  both 
pieces  of  land  come  to  one  and  the 
same  owner,  the  right  is  necessarily 
at  an  end,  the  enjoyment  thence- 
forth being  the  mere  exercise  of  a 
right  of  property  on  his  own  land. 
But  if,  at  a  later  period,  the  pro- 
perties again  fall  into  the  owner- 
ship and  possession  of  different  per- 
sons, and  in  the  conveyance  of  the 
land  to  which  the  way  was  formerly 
attached,  the  words  are  found  "to- 
gether with  aU  ways,  &o.,  used  or 
enjoyed  therewith,"  the  effect  of 
these  words  is  to  revive  the  right 
that  formerly  existed,  and  which 
has  been  not  extinguished,  but  only 
suspended  {James  v.  Plant,  4  Ad.  & 
Ell.  749) ;  where,  however,  it  does 
not  appear  that  at  any  time  ante- 
cedent to  the  unity  of  possession 
there  existed  a  right  of  way  over 
one  of  the  pieces  of  land,  attached 
to  the  other  piece  of  land,  the  effect 
of  these  words  cannot  make  or  re- 


vive a  right  of  way  that  never  before 
existed.  Thompson  v.  Waterloiv,  6 
L.  E.,  Eq.  36;  Langleyv.  Hammond, 
3  L.  E.,  Ex.  161.  See  however  the 
remarks  of  Bramwell,  B.,  ib.  170. 

As  to  what  words  are  requisite 
to  pass  a  right  of  way  upon  a 
severance  of  the  tenements,  see 
Kooystra  v.  Lucas,  5  B.  &  Aid.  830  ; 
Harding  v.  Wilson,  2  B.  &  C.  96  ; 
S.  C.  3  D.  &  E.  287  ;  Barlow  v. 
Rhodes,  1  0.  &  M.  439  ;  Plant  v. 
James,  5  B.  &  Ad.  791 ;  8.  C.  2 
Nev.  &  M.  517;  Tatton  v.  Ham- 
mersley,  3  Ex.  279 ;  Phesey  v.  Vic-- 
ary,  16  M.  &  W.  484  ;  Baird  v. 
Fortune,  7  Jur.,  N.  S.  926  :  Thomp- 
son y.  Waterlow,  6  L.  E.,  Eq.  36; 
Langley  v.  Hammond,  3  L.  E.,  Ex. 
161  ;  KayY.  Oxley,  10  L.  E.,  Q.  B. 
360,  361. 

An  agreement  to  grant  an  ease- 
ment may,  it  seems,  be  inferred 
from  the  plan  of  a  property  on  a 
sale  [Feiuster  v.  Turner,  11  L.  J., 
Ch.  161  ;  6  Jur.  144).  But,  as  no 
man  can  possess  an  easement  over 
his  own  property,  where  a  property 
is  sold  in  lots,  with  a  condition  de- 
claring that  each  lot  was  sold 
"subject  to  all  rights  of  way  and 
water  and  other  easements,  if  any, 
subsisting  thereon,"  such  language 
wiU  not  be  held  to  refer  to  any 
right  of  way  or  water  as  between 
one  lot  and  another.  Russell  v. 
Harford,  2  L.  E.,  Eq.  507. 

And  where  a  lessor  in  a  lease  de- 
scribes the  premises  comprised  in 
the  lease  as  abutting  ujDon  a  pro- 
posed road  or  street,  he  is  estopped 
from  saying  that  the  premises  do 
not  abut  upon  a  road  or  street,  and 
it  will  amount  to  a  grant  by  impli- 
cation of  a  right  of  way  from  the 
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demised  premises  along  tlie  site  of 
the  proposed  road  or  street.  Ro- 
lefts  V.  Karr,  1  Taunt.  495 ;  Hard- 
ing V.  Wilson,  2  B.  &  C.  96  ;  Espley 
V.  Wilkes,  7  L.  E.,  Ex.  298. 

An  easement  ■will  be  considered 
apparent,  although  it  may  not  ne- 
cessarily be  seen,  if  it  be  such  as 
that  it  naight  be  seen  or  known  on 
a  careful  inspection  by  a  person  or- 
dinarily conversant  with  the  sub- 
ject. See  Pyer  v.  Carter,  1  H.  & 
N.  916  ;  there  the  plaintifE's  and 
defendant's  houses  adjoined  each 
other.  They  had  formerly  been 
one  house,  and  were  converted  into 
two  by  the  owner  of  the  whole  pro- 
perty. Subsequently,  the  defen- 
dant's house  was  conveyed  to  him, 
and,  after  that,  the  plaintiff  took  a 
conveyance  of  his  house.  At  the 
times  of  these  conveyances,  a  draia 
ran  under  the  plaintifE's  house  and 
thence  under  the  defendant's,  and 
discharged  itself  into  the  common 
sewer.  Water  from  the  eaves  of 
the  defendant's  house  feU  on  the 
plaintifE's  house,  and  then  ran  into 
a  drain  on  the  plaintifE's  premises 
and  thence  through  the  drain  into 
the  common  sewer.  The  plaintiff's 
house  was  drained  through  this 
draia.  It  was  held  by  the  Coui-t 
of  Exchequer  that  the  plaintiff  was 
by  implied  grant  entitled  to  have  the 
use  of  the  drain,  for  it  was  used  at 
the  time  of  the  defendant's  purchase 
of  his  house.  "It  was  urged,"  said 
Watson,  B.,  "  that  there  could  be  no 
implied  agreement  unless  the  ease- 
ment was  apparent  and  continuous. 
The  defendant  stated  he  was  not 
aware  of  this  drain  at  the  time  of 
the  conveyance  to  him ;  but  it  is 
clear  that  he  must  have  known  or 


ought  to  have  known  that  some 
drainage  then  existed,  and  if  he 
had  inquired  he  would  have  known 
of  this  drain ;  therefore  it  cannot  be 
said  that  such  a  drain  could  not 
have  been  supposed  to  have  existed ; 
and  we  agree  with  the  observation 
of  Mr.  Gale  [Gale  on  Easements, 
p.  53,  2nd  ed.],  that  by  '  apparent 
signs '  must  be  understood  not  only 
those  which  must  necessarily  be 
seen,  but  those  which  may  be  seen 
or  known  on  a  careful  inspection  by 
a  person  ordinarily  conversant  with 
the  subject.  We  think  it  was  the 
defendant's  own  fault  that  he  did 
not  ascertain  what  easements  the 
owner  of  the  adjoining  house  exer- 
cised at  the  time  of  his  purchase." 
See  also  Watts  v.  Kelson,  6  L.  E., 
Ch.  App.  166,  approving  of  Pyer 
V.  Carter,  and  questioning  the  dicta 
of  Lord  Westbury,  C,  iu  Suffield 
V.  Brown,  12  W.  E.  536. 

And  a  right  of  way  existing  be- 
fore the  tenancy  may  pass  to  a 
tenant  from  year  to  year  by  parol 
as  essential  to  convenient  enjoy- 
ment. See  Clancy  v.  Byrne,  11 
I.  E.,  C.  L.  355,  where  it  was  held, 
that  where  it  was  proved  that  at 
the  time  of  the  commencement  of 
the  tenancy,  the  way  was  the  usual 
and  recognized  way  of  approach, 
without  which  the  farm  could  not  be 
conveniently  enjoyed,  a  finding  of  a 
jury  might  be  sustained  that  the 
way  was  enjoyed  as  of  right  and  not 
by  permission. 

It  is  clear  also,  as  is  laid  down  in 
the  principal  case,  that  an  easement 
to  have  a  fence  repaired  by  the 
owner  of  an  adjoining  tenement  is 
extinguished  by  unity  of  ownership. 
See  also  ^oyZev.  Tamlyn,<ili.  &G.  329. 
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Where  th.e  person  during  the 
unity  of  possession  has  altered  any 
easements,  or  destroyed  all  external 
marks  thereof,  any  purchaser  from 
him  must  either  take  the  easement 
subject  to  such  alteration,  or  cannot 
claim  it  at  all  if  it  be  destroyed. 
Thus  it  was  said  by  Popham,  C.  J., 
in  The  Lady  Brown's  Case,  "If  a 
man  hath  a  stream  of  water  which 
runneth  in  a  leaden  pipe,  and  he 
buys  the  land  where  the  pipe  is,  and 
cuts  the  pipe  and  destroys  it,  the 
watercourse  is  extinct,  because  he 
thereby  declares  his  intention  and 
purpose,  that  he  does  not  wish  to 
enjoy  them  together,  viz.,  the  water- 
course and  the  land."  Palm.  446  ; 
and  see  Hazard  v.  Rohinson,  3  Mas. 
Amer.  Eep.  278. 

As  to  the  implied  grant  of  a  right 
of  support  to  buildings  by  build- 
ings, see  post,  p.  214. 

Implied  Grant  of  Easements  of 
Necessity. 
Easements  of  necessity  are  such 
as  the  law  presumes  from  the  nature 
of  the  case,  inasmuch  as  without 
them  the  intention  of  the  parties  to 
the  severance  of  the  dominant  and 
servient  tenement  could  not  be  car- 
ried into  effect.  The  rule  laid  down 
in  Plowden's  Commentaries,  16  a,  is 
"that  by  the  grant  of  anything, 
conceditur  et  id,  sine  qud  res  ipsa 
haheri  non  potest ;  as  if  one  grants 
his  trees,  the  grantee  may  enter 
upon  his  land  for  the  cutting  down 
and  carrying  them  away  "  (5  Bing. 
N.  C.  24).  So  where  trees  were 
excepted  by  the  lessor  on  an  estate 
demised,  it  was  held  by  the  whole 
Court,  upon  an  action  by  the  lessee 
for  trespass,  that,  "  when  the  lessor 

T.L.C. 


excepted  the  trees,  and  afterwards 
had  an  intention  to  sell  them,  the 
law  gave  him  and  them  who  would 
buy,  power  as  incident  to  the  ex- 
ception, to  enter  and  show  the  trees 
to  those  who  would  have  them,  for 
without  sight  none  would  buy,  and 
without  entry  they  could  not  see 
them."  Liford's  Case,  11  Eep.  52  a ; 
Darcy  v.  Ashvith,  Hob.  234 ;  Pin- 
nington  v.  Galland,  9  Exch.  1 . 

Upon  the  same  principle,  where  a 
grantor  had  excepted  aU.  mines  of 
coal  within  a  close,  and  reserved 
the  right  of  sinking  and  digging  of 
pits  for  the  winning  of  coal,  it  was 
held  that  "  aU  things  that  were  de- 
pending on  that  right,  and  neces- 
sary for  the  obtaining  it,"  were 
reserved  also,  according  to  the  rule 
in  Sheppard's  Touchstone,  100 ; 
consequently,  the  coalowner  had, 
as  incident  thereto,  the  liberty  to 
dig  pits,  the  right  to  fix  such 
machinery  as  would  be  necessary 
to  drain  the  mines  and  draw  the 
coals  from  the  pits.  Band  v.  Kings- 
cote,  6  M.  &  W.  174,  196  ;  and  see 
Rogers  v.  Tatjlor,  1  H.  &  N.  706; 
Goold  V.  J'he  Great  Western  Deep 
Coal  Company,  13  W.  E.  (V.-C.W.) 
712  ;  Ramsay  v.  Blair,  1  App.  Ca. 
702. 

So  likewise,  "where  a  man  having 
a  close  surrounded  with  his  own 
land,  grants  the  close  to  another  in 
fee,  for  Hfe  or  years,  the  grantee 
shall  have  a  ivay  to  the  close  over 
the  grantor's  land,  as  incident  to 
the  grant,  for  without  it  he  cannot 
derive  any  benefit  from  the  grant. 
So  it  is  where  he  grants  the  land, 
and  reserves  the  close  to  himself  " 
(1  Wms.  Saund.  323.  See  also  2 
EoU.   Abr.    60,   pi.   17,   18;  S.  C. 

N 


Digitized  by  Microsoft® 


178 


SURY   v..  PiGOT. 


Clarhe  v.  Cogge,  Cro.  Jac.  170; 
Jorden  v.  Atwood,  Owen,  122 ; 
Staple  V.  Heydon,  6  Mod.  3 ;  Packer 
V.  Welstead,  2  Siderfin,  39 ;  Button 
V.  Tayler,  2  Lutw.  1487;  Buclcby 
V.  Coles,  5  Tauat.  311 ;  Hinehcliffe 
V.  Lord  Kinnoul,  6  Bing.,  N.  S.  24  ; 
Pinning  ton  v.  Oalland,  9  Excli.  1). 

So  on  the  sale  of  land  to  a  pur- 
eliaser,  who  has  notice  that  the 
adjoining  land  is  to  be  laid  out  in 
building  in  a  manner  which  will 
make  a  right  of  way  over  the  pur- 
chased land  necessary  to  the  vendor, 
such  right  of  way  is  reserved  to 
the  vendor  by  implication  as  a  way 
of  necessity  (Davies  v.  Sear,  7  L. 
E.,  Eq.  427).  But  on  the  sale  of  a 
house  or  stables  in  a  cul  de  sac,. the 
vendor  is  not  bound  to  show  a  title 
to  the  roadway.  Curling  v.  Austin, 
2  Drew.  &  Sm.  129. 

The  rule  wiU  not  be  varied  where 
the  close  is  conveyed  by  a  man  in 
his  character  of  trustee,  and  the 
land  surrounding  it  is  his  own,  upon 
the  principle  that  every  deed  is  to 
be  taken  most  strongly  against  the 
grantor,  inasmuch  as  it  was  com- 
petent to  the  grantor  when  he 
granted  the  close,  to  grant  a  right 
of  way  over  his  own  land,  and  that 
it  must  be  presumed  he  intended  to 
confer  some  beneficial  interest  by 
the  grant,  which  would  not  be  the. 
case  if  the  grantee  had  no  right  of 
way  to  the  land.  Howton  v.  Frear- 
son,  8  T.  E.  60,  56. 

The  rule  it  appears  is  also  appli- 
cable, if  the  close  aliened  be  not 
entirely  inclosed  by  the  land  of  the. 
grantor,  but  partly  by  the  land  of 
strangers ;  for  the  grantee  cannot, 
gd  over  the  land  of  strangers.  See 
2   Eoll.  Abr.   tit.    "Graunta,"  Z., 


pi.  18,  where,  however,  a  quaere  is 
added. 

Where  there  is  a  grant  of  lands, 
with  a  simple  reservation  of  the 
coals  under  such  lands,  the  grantor 
under  Buch  reservation  will  have  no 
power  to  carry  under  those  lands, 
through  other  strata  not  consist- 
ing of  coal,  any  coals  or  minerals 
won  and  worked  from  other  lands 
{Ramsay  v.  Blair,  1  App.  Ca.  701). 
Secus,  where  under  a  grant  the 
whole  of  the  land  under  the  surface, 
all  the  coals,  and  all  the  metals 
and  minerals,  are  reserved  to  the 
grantor,  because  such  reservation 
gives  him  a  right  of  course  as  upon 
his  own  property  to  make  any  way 
for  any  coals  or  other  minerals  that 
he  might  have  in  any  other  part  of 
his  lands.     lb.  701,  703. 

Where  a  person  contracts  to  sell 
land  entirely  surrounded  by  the 
lands  of  others,  a  Coujt  of  Equity 
would  not,  in  the  absence  of  special 
circumstances,  decree  specific  per- 
formance of  the  contract,  when  it  is 
reasonably  uncertain  whether  any 
means  of  entering  on  the  land  at 
all  times  can  be  conferred  on  the 
purchaser.  Denne  v.  Light,  8  De  G. 
Mac.  &  G.  774. 

Amongst  other  ways  of  necessity 
may  be  mentioned,  as  laid  down  in 
the  principal  case  (p.  165,  ante), 
"the  way  to  church  or  market;" 
the  right  of  way  by  the  side  of  a 
navigable  river  {The  Queen  v.  The 
Inhabitants  of  Claworth,  6  Mod. 
163;  sed  vide  Ball  y.  Herbert,  3 
T.  E.  253,  where  it  is  stated  that 
it  must  be  founded  either  on  statute 
or  custom),  and  the  right  of  a  parson 
to  enter  and  take  away  tithes 
Payne  Y.  Brigham,  2  Lutw.  1313. 
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'  And  the  way  of  necessity  tkrough 
tlie  outer  close  -will  be  a  -way  suit- 
able for  the  business  to  be  carried 
on  on  the  other  close,  and  for  the 
carrying  on  of  which  thereon  the 
grant  was  made.  Gay  ford  v.  Moffatt, 
4L.  E.,  Ch.  App.  133. 

It  was  laid  down  in  Holmes  v. 
Goring,  2  Bing.  84,  that  an  ease- 
ment of  necessity  is  considered  as  a 
grant  of  no  more  than  the  circum- 
.stances  which  raise  the  implication 
of  necessity  require.  Thus  where 
a  party  entitled  to  a  way  of  neces- 
sity, at  a  subsequent  period  can 
approach  the  place  to  which  it  led 
by  passing  over  his  own  land,  his 
right  of  way  over  the  land  of  another 
will  cease  ;  for  if  it  were  otherwise, 
this  inconvenience  might  follow, 
that  a  party  might  retain  a  way 
over  1,000  yards  of  another's  land, 
when  by  a  subsequent  purchase 
he  might  reach  his  destination  by 
passing  over  100  yards  of  his  own. 

Parke,  B.,  however,  in  the  case  of 
Proctor  V.  Hodgson,  10  Exch.  828, 
said  he  considered  the  Court  was 
wrong  in  Holmes  v.  Goring,  and 
that  he  should  have  thought  that  an 
implied  grant  of  a  way  of  necessity 
"  meant  as  much  a  grant  for  ever 
as  if  expressly  inserted  in  a  deed." 
And  in  the  subsequent  case  of  Pear- 
son V.  Spencer,  1  B.  &  S.  584,  it  was 
expressly  laid  down,  that  "  a  way 
of  necessity  once  created,  must  re- 
main the  same  way  as  long  as  it  con- 
tinues at  all."  "  We  do  not,"  said 
Blackburn,  J.,  in  delivering  the 
judgment  of  the  Court  of  Queen's 
Bench,  "  feel  inclined  to  extend  the 
authority  of  Holmes  v.  Goring,  so 
far  as  to  hold  that  the  person  into 
whose  possession  the  servient  tene- 


ment comes,  may  from  time  to  time 
vary  the  direction  of  the  way  of 
necessity,  at  his  pleasure  so  long  as 
he  substitutes  a  convenient  way." 
lb. ;  S.  C.  affirmed,  3  B.  &  S.  761. 

It  appears  that  Mansfield,  C.  J.. 
in  Morris  v.  Edgington,  3  Taunt. 
31,  said  that  "it  would  not  be  a 
great  stretch  to  eaU  that  a  necessary 
way,  without  which  the  most  con- 
venient and  reasonable  mode  of  en- 
joying the  premises  could  not  be 
had."  This  definition  of  a  neces- 
sary way  has  not  been  approved  of. 
See  Barlow  v.  Rhodes,  1  Cr.  &  Mees. 
449;  Pheyseyv.  Vicary,  16  Mees.  & 
"VV.  484,  492,  495. 

There  is  little  authority  upon  the 
question,  as  to  the  manner  in  which 
it  is  to  be  ascertained  which  is  to 
be  the  direction  of  a  way  of  neces- 
sity. It  seems,  however,  that  in 
every  case,  the  person  by  whose 
act  the  way  is  created  must  subse- 
.quently  select  the  way,  subject  only 
to  this,  that  it  should  be  a  con- 
venient way.  Thus,  in  2  EoUe's 
Abridgment,  p.  60,  "  Graunts,"  Z., 
pi.  17,  it  is  said  that  the  feoffor, 
who  grants  the  landlocked  land  and 
retains  the  other,  which  thus  be- 
comes the  servient  tenement,  shall 
assign  the  way  where  it  is  most 
convenient  to  himself.  In  Packer 
v.  Welstead,  2  Sid.  39,  111,  a  case 
where  the  grantor  retained  the  land- 
looked  tenement,  which  became  the 
dominant  tenement,  it  is  said  that 
he  should  take  a  way,  and  the  law- 
should  adjudge  if  it  were  a  conve- 
nient way.  Sep  Pearson  v.  Spencer, 
1  B.  &  S.  585,  3  B.  &  S.  761  ;  Pin- 
nington  v.  Galland,  9  Exch.  1. 

Where  a  portion  of  land  is  de- 
vised in  such  a  manner  as  to  be 

n2 


Digitized  by  Microsoft® 


180 


SUR\    f.    PiGOT. 


landlocked,  the  extraneous  facts 
ehowing  that  by  that  devise  the 
testator  intended  to  create  a  con- 
venient way  of  some  sort  over  ad- 
joining property  of  his  own,  the 
line  of  way  must  be  discovered  from 
the  language  of  the  will,  understood 
with  reference  to  the  state  of  the 
property.  Pearson  v.  Spencer,  1  B. 
&S.  671,  585. 

It  is  difficult  to  state  how  the  way 
ought  to  be  set  out,  if  the  premises 
before  severance  were  so  occupied 
as  to  afford  no  indication  of  what 
was  the  usual  way  in  the  testator's 
time.    lb. 

In  general,  especially  when  there 
is  an  occupation  by  a  tenant,  there 
must  be  an  actual  existing  way  by 
which  the  premises  were  used  and 
enjoyed ;  and  in  such  case  the  inten- 
tion of  the  testator  is  best  effectuated 
by  construing  the  implied  grant  of 
a  way  to  be  a  grant  of  that  way 
actually  used  at  the  time  of  the  tes- 
tator's death.    lb. 

Where  there  are  two  ways,  each 
of-  necessity,  the  owner  of  the 
dominant  tenement  will  be  entitled 
to  that  which  is  most  convenient 
to  him..  Morris  v.  Edgington,  3 
Taunt.  24,  31 ;  Barloiv  v.  Rhodes, 
1  Or.  &  M.  439 ;  Pheysey  v.  Vicary, 
16  M.  &  W.  484,  492,  495. 

On  the  grant  of  the  surface  of 
land  for  a  raUway,  if  a  certain 
amount  of  lateral  or  subjacent 
support  is  essential  for  the  safety 
of  the  railway,  such  right  of  support 
must  pass  as  a  necessary  incident 
of  the  grant,  and  this  whether  the 
grant  is  voluntary  or  compulsory. 
Elliot  V.  North  Eastern  Railway 
Company,  10  II.  L.  Ca.  356:  Cale- 
donian Railway  Company  v.  Sprot, 
10  H.  L.  Ca.  356,  cited. 


Although  it  is  sometimes  said, 
that  by  unity  of  possession  ways  of 
convenience  are  extinguished,  but 
not  ways  of  necessity,  the  true 
theory  seems  to  be  that,  like  all 
other  easements,  ways  of  necessity, 
as  well  as  ways  of  convenience,  are 
extinguished  by  unity  of  possession, 
but  that  upon  a  severance  there  is 
an  implied  grant  of  new  ways  of 
necessity.  Holmes  v.  Goring,  2 
Bing.  83 ;  Clark  v.  Cogge,  Cro. 
Jac.  170;  Jorden  v.  Ativood,  Owen, 
121  ;  Pacher  v.  Welstead,  2  Sid. 
Ill  ;  Pinnington  v.  Galland,  9 
Exch.  1. 

3.  Easements  hy  Prescription. 

Time  for  which  Enjoyment  must  he 
had. 

Another  mode  in  which  an  ease- 
ment may  be  acquired  is  by  pre- 
scription. 

Formerly  a  title  by  prescription 
could  only  be  acquired,  to  use  the 
phrase  adopted  in  the  principal  case, 
by  enjoyment  time  out  of  mind,  or, 
in  more  accurate  language,  by  en- 
joyment during  time  whereof  the 
memory  of  man  runneth  not  to  the 
contrary.  And  this  time  was,  after 
previous  legislation  as  to  the  period 
of  limitation,  fixed  to  commence 
with  the  reign  of  Eichard  the  First. 
See  Statute  of  "Westminster  (3  Edw. 
1,  c.  39);  Angus  v.  Dalton,  3  Q.B.D. 
103. 

The  presumption,  however,  of  en- 
joyment up  to  so  remote  a  period 
would,  even  before  the  Prescription 
Act  (2  &  3  WiU.  4,  c.  71),  have  been 
raised  by  proof  of  an  enjoyment 
as  far  back  as  living  witnesses  could 
speak  [Jenkins  v.  Harvey,  1  Or.  M. 
&  E.  894).     A  right  claimed,  how- 
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ever,  by  prescription,  miglit  always 
be  disproTed  by  showing  that  it  did 
not  or  could  not  exist  at  any  one 
point  of  time  siace  the  commence- 
ment of  legal  memory  {Bury  v. 
Pope,  Cro.  Eliz.  118),  or,  although 
it  originated  before  the  commence- 
ment of  legal  memory,  that  at  some 
subsequent  period  the  servient  tene- 
ment and  the  dominant  tenement 
once  belonged  to  the  same  iadi- 
vidual,  whereby  the  prescriptive 
right  was  extinguished. 

Amidst  these  difficulties  it  became 
usual,  for  the  purpose  of  supporting 
a  right  which  had  been  long  en- 
joyed, but  which  could  be  shown  to 
have  originated  within  time  of  legal 
memory,  or  to  have  been  at  one 
time  extinguished  by  unity  of  pos- 
session, to  resort  to  the  clumsy 
fiction  of  a  lost  grant,  which  was 
pleaded  to  have  been  made  by  some 
person  seised  in  fee  of  the  servient, 
to  another  seised  in  fee  of  the  domi- 
nant tenement,  and  upon  enjoyment 
being  proved  for  twenty  years,  the 
judges  held,  or  rather  directed 
juries  to  believe,  that  a  presump- 
tion arose  that  there  had  been  a 
grant  made  of  the  easement,  which 
had  been  subsequently  lost,  and 
consequently,  that  there  was  a  good 
title  to  the  easement.  Totty  v. 
Nesbitt,  cited  3  T.  E.  157  ;  Camp- 
bell V.  Wilson,  3  East,  294 ;  Mayor 
of  Hull  V.  Horner,  Cowp.  102 ; 
Holcroft  V.  Heel,  1  Bos.  &  Pul.  400  ; 
Fenwich  v.  Reed,  6  B.  &  Aid.  232  ; 
Codling  v.  Johnson,  9  B.  &  0.  933  ; 
Penivarden  v.  Ching,  Moo.  &  Malk. 
400  ;  1  Eeal  Prop.  Comm.  Eep.  51. 

Besides  the  objection  to  its  being 
well  known  that  the  plea  of  a  lost 
grant  was  unfounded  in  fact,  the 


object  was  often  frustrated  by  proof 
of  the  title  of  the  two  tenements 
having  been  such  that  the  fictitious 
grant  could  not  have  been  made  in 
the  manner  alleged  in  the  plea.   lb. 

The  foundation  for  presuming  a 
grant  against  any  party  is,  that 
the  exercise  of  the  adverse  right, 
upon  which  such  presumption  is 
founded,  is  against  a  party  capable 
of  making  a  grant,  as  the  o^vner  of 
the  inheritance.  If,  for  instance, 
a  person  having  a  limited  interest 
were  in  possession  of  the  tenement 
upon  which  it  is  attempted  to  im- 
pose an  easement,  although  there 
may  have  been  an  uninterrupted 
possession  of  the  easement  for 
twenty  years,  a  grant  of  it  cannot 
be  presumed,  inasmuch  as  a  grant, 
if  actually  made  by  a  tenant  for 
life,  could  not  bind  the  remaiuder- 
man.  Barker  v.  Richardson,  4  B. 
&  Aid.  579,  582  ;  see  also  Runcorn 
V.  Doe  d.  Cooper,  5  B.  &  0.  696  ; 
8  Dowl.  &  Ey.  450  ;  Bright  v. 
Walker,  1  Cr.,  M.  &  E.  222. 

Even  as  against  the  owner  of  the 
inheritance,  the  presumption  of  a 
grant  would  only  be  made  when 
he  had  some  probable  means  of 
knowing  what  was  done  against 
him.     11  East,  374. 

Thus,  in  Daniel  v.  North,  11 
East,  372,  where  windows  had  been 
enjoyed  for  above  twenty  years 
without  any  interruption  by  the 
occupier  of  the  opposite  premises, 
who  was  tenant  to  the  owner  of  the 
inheritance,  it  was  held  that  no 
grant  could  be  presumed  against 
the  owner.  "  The  tenant,"  said 
Bayley,  J.,  "cannot  bind  the  in- 
heritance in  this  case,  either  by  his 
own  positive  act  or  by  his  neglect. 
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If,  indeed,  the  landlord  had  known 
of  these  windows  having  been  put 
out,  and  had  acquiesced  in  it  for 
twenty  years,  that  would  have 
hound  him,  hut  here  there  was  no 
evidence  that  he  knew  of  it  till 
within  the  last  two  years."  See 
^so  Barker  v.  Richardson,  4  B.  & 
Aid.  579  ;  Runcorn  v.  Doe  d.  Cooper, 
5  B.  &  0.  696  ;  8  Dowl.  &  E.  450. 

The  law  as  to  light  has  been 
altered  (see  p.  185),  but  the  prin- 
ciple upon  which  this  case  was  de- 
cided would  still  be  applicable  to 
easements  of  a  similar  character. 

Presumptions,  however,  are  some- 
times made  against  the  owners  of 
land,  during  the  possession  and  by 
the  acquiescence  of  their  tenants,  in 
the  cases  of  rights  of  way,  but  that 
happens  because  the  tenant  suffers 
an  immediate  and  palpable  injury 
to  his  own  possession,  and  therefore 
is  presumed  to  be  upon  the  alert  to 
guard  the  rights  of  his  landlord  as 
well  as  his  own,  and  to  make  com- 
mon cause  with  him,  but  the  same 
cannot  be  said  of  lights  put  out  by 
the  neighbours  of  the  tenant,  in 
which  he  may  probably  take  no 
concern,  as  he  may  have  no  imme- 
diate interest  at  stake.  Per  Le 
Blanc,  J.,  in  Daniel  v.  North,  11 
East,  375 ;  see  also  Gray  v.  Bond, 
2  Brod.  &  Bing.  667  ;  5  J.  B.  Moo. 
627.  And  see  and  consider  Wood 
V.  Veal,  5  B.  &  Aid.  454 ;  Davies  v. 
Stephens,  7  0.  &  P.  570;  Cross 
v.  Lewis,  2  B.  &  0.  686  ;  Hanks 
V.  Cribhin,  7  Ir.  Com.  L.  Eep.,  N.  S. 
489. 

XJser  by  any  one  in  possession  of 
the  dominant  tenement,  whether  as 
owner,  tenant,  or  servant,  and  not- 
withstanding   any   personal    inca- 


pacity, except,  perhaps,  that  of 
insanity,  will  be  sufficient,  if  pro- 
perly exercised,  to  give  a  right  to 
an  easement.  See  Gale,  Easements, 
178,  3rd  edit. 

The  right  of  user  by  tin  bounders 
of  an  artificial  stream  for  the  pur- 
poses of  a  tin  mine  has  been  held 
to  have  been  acquired  by  arrange- 
ment with  the  owners  of  the  mine 
as  well  as  with  the  bounders,  so  as 
to  give  the  owners  a  title  by  pre- 
scription to  the  use  of  the  stream. 
See  Ivimey  v.  Stacker,  1  L.  E.,  Ch. 
App.  396. 

A  tenant,  however,  cannot  by 
user  acquire  an  easement  as  against 
his  landlord.  See  Gayford  v.  Mof- 
fatt,  4  L.  E.,  Ch.  App.  133,  135. 

A  corporation,  moreover,  created 
for  a  limited  purpose,  cannot  by 
user  acquire  an  easement,  the  en- 
joyment of  which  wotdd  be  extra 
vires.  Thus,  in  The  National  Gua- 
ranteed Manure  Company  v.  Donald, 
4  H.  &  N.  8,  it  was  held  that  a 
company  incorporated  by  act  of 
Parliament  for  the  purpose  of 
making  and  maintaining  a  canal, 
and  having  powers  under  their  act 
to  take  water  for  the  purpose  of 
supplying  the  canal,  cannot  by  user 
acquire,  under  the  2  &  3  "Will.  4, 
c.  71^  s.  2,  a  prescriptive  right  to 
take  water  for  any  other  purpose. 
See  Mason  v.  Shrewsbury  Sf  Hereford 
Railway  Co.,  6  L.  E.,  Q.  B.  578. 

With  regard  to  the  quality  of 
enjojTuent  requisite  to  give  a  pre- 
scriptive right  at  common  law  to  an 
easement,  it  must  have  been,  in  the 
words  of  the  Eoman  law,  nee  vi — 
nee  clam — nee  precario ;  that  is  to 
say,  the  enjojrment  must  have  been, 
first,  peaceable,  and  without  inter- 
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ruption  or  opposition ;  seeondly, 
open  and  without  secrecy;  and 
tMrdly,  as  of  right,  and  not  under 
any  licence  or  commission  from  the 
owner  of  the  servient  tenement. 
See  Benesf  v.  Pipon,  1  Knapp, 
P.  C.  C.  70.  See  also  Campbell  v. 
Wilson,  3  East,  294;  Bartlett  v. 
Downes,  3  B.  &  C.  621  ;  Bright 
V.  Walker,  1  Cr.,  M.  &  E.  219; 
Monmouthshire  Canal  Company  v. 
Harford,  1  Cr.,  M.  &  E.  614 ;  Stocl- 
port  Waterworks  Company  v.  Potter, 
3  H.  &  C.  326  ;  Sampson  v.  Hodde- 
nott,  1  C.  B.,  N.  S.  590.  Fourthly, 
it  must  be  lawful,  e.g.  not  prohibited 
by  statute.  Roller.  Whyte,  3  L.  E., 
Q.  B.  286  ;  Lord  Leconfield  v.  Lord 
Lonsdale,  5  L.  E.,  C.  P.  657. 

Prescription  at  common  law  and 
by  the  fiction  of  a  lost  grant  being 
open  to  many  objections,  the  legis- 
lature passed  the  Prescription  Act 
(2  &  3  Will.  4,  c.  71),  the  object  of 
which  was  to  shorten  the  period  of 
prescription,  and  make  possession  a 
bar  or  title  of  itseK,  which  was  so 
before  only  by  the  intervention  of 
a  jury.  Bright  v.  Walker,  1  Or., 
M.  &  E.  218. 

By  that  act  (which  is  not  appli- 
cable to  Scotland  or  originally  to 
Ireland,  but  extended  to  Ireland  by 
21  &  22  Vict.  c.  42),  after  the  pre- 
amble and  the  first  section,  which 
relates  to  commons  and  promts  d 
prendre  (see  ante,  p.  137),  it  is 
amongst  other  things  enacted,  "that 
no  claim  which  may  be  lawfully 
made  at  the  common  law,  by  custom, 
prescription  or  grant,  to  any  way  or 
other  easement  or  to  any  water- 
course, or  the  use  of  any  water,  to 
be  enjoyed  or  derived  upon,  over  or 
from  any  land  or  water  of  our  lord 


the  king,  his  heirs  or  successors,  or 
being  parcel  of  the  Duchy  of  Lan- 
caster, or  the  Duchy  of  Cornwall, 
or  being  the  property  of  any  eccle- 
siastical or  lay  person,  or  body 
corporate,  when  such  way  or  other 
matter  as  herein  last  before  men- 
tioned shaU  have  been  actually  en- 
joyed by  any  person  claiming  right 
thereto,  without  interruption  for  the 
full  period  of  twenty  years,  shall  be 
defeated  or  destroyed  by  showing 
only  that  such  way  or  other  matter 
was  first  enjoyed  at  any  time  prior 
to  such  period  of  twenty  years,  but 
nevertheless  such  claim  may  be  de- 
feated in  any  other  way  by  which 
the  same  is  now  liable  to  be  de- 
feated; and  where  such  way  or 
other  matter  as  herein  last  before 
mentioned  shall  have  been  so  en- 
joyed as  aforesaid  for  the  full  pe- 
riod of  forty  years,  the  right  thereto 
shall  be  deemed  absolute  and  in- 
defeasible, unless  it  shall  appear 
that  the  same  was  enjoyed  by  some 
consent  or  agreement  expressly 
given  or  made  for  that  purpose  hy 
deed  or  writingP     Sect.  2. 

"  That  when  the  access  and  use 
of  light  to  and  for  any  dwelling- 
house,  workshop  or  other  building, 
shall  have  been  actually  enjoyed 
therewith  for  the  full  period  of 
twenty  years  ■without  interruption, 
the  right  thereto  shall  be  deemed 
absolute  and  indefeasible,  any  local 
usage  or  custom  to  the  contrary 
notwithstanding;  unless  it  shall 
appear  that  the  same  was  enjoyed 
by  some  consent  or  agreement  ex- 
pressly made  or  given  for  that 
purpose  hy  deed  or  writing."  Sect.  3. 

"  That  each  of  the  respective 
periods  of  years  hereinbefore  men- 
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tioned  shall  be  deemed  and  taken 
to  be  the  period  next  before  some 
suit  or  action  wherein  the  claim  or 
matter  to  which  such  period  may 
relate  shall  have  been  or  shall  be 
brought  into  question,  and  that  no 
act  or  other  matter  shall  be  deemed 
to  be  an  interruption  within  the 
meaning  of  this  statute,  unless  the 
same  shall  have  been  or  shall  be 
submitted  to  or  acquiesced  in  for 
one  year  after  the  party  inter- 
rupted shall  have  had  or  shall  have 
notice  thereof,  and  of  the  person 
making  or  authorizing  the  same  to 
be  made."     Sect.  4. 

In  actions  on  the  case  the  claim- 
ant may  allege  his  right  generally. 
In  pleas  to  trespass  and  other  plead- 
ings, where  the  party  used  to  allege 
his  claim  from  time  immemorial, 
the  period  mentioned  in  the  act 
may  be  alleged  ;  and  exceptions  or 
other  matters  are  to  be  replied 
specially.     Sect.  5. 

"  That  in  the  several  cases  men- 
tioned in  and  provided  for  by  this 
act,  no  presumption  shall  be  allowed 
or  made  in  favour  or  support  of  any 
claim,  upon  proof  of  the  exercise  or 
enjoyment  of  the  right  or  matter 
claimed  for  any  less  period  of  time 
or  number  of  years,  than  for  such 
period  or  number  mentioned  in  this 
act,  as  may  be  applicable  to  the 
case  and  to  the  nature  of  the  claim." 
Sect.  6. 

And  there  is  a  proviso,  "  That  the 
time  during  which  any  person  other- 
wise capable  of  resisting  any  claim 
to  any  of  the  matters  before  men- 
tioned, shall  have  been  or  shall  be 
an  infant,  idiot,  non  compos  mentis; 
feme  covert  or  tenant  for  life,  or 
during  which   any   action   or   suit 


shall  have  been  pending,  and  which 
shall  have  been  diligently  prose- 
cuted, until  abated  by  the  death  of 
any  party  or  parties  thereto,  shaU. 
be  excluded  in  the  computation  of 
the  periods  hereinafter  mentioned, 
except  only  in  cases  where  the 
right  or  claim  is  hereby  declared 
to  be  absolute  and  indefeasible." 
Sect.  7. 

There  is  also  a  proviso,  "That 
when  any  land  or  water  upon,  over 
or  from  which  any  such  way  or  other 
convenient  tcatercourse,  or  use  of 
water,  shall  have  been  or  shaU  be 
enjoyed  or  derived,  hath  been  or 
shall  be  held  under  or  by  virtue  of 
any  term  of  life,  or  any  term  of  years 
exceeding  three  years  from  the 
granting  thereof,  the  time  of  the 
enjoyment  of  any  such  way  or  other 
matter  as  herein  last  before  men- 
tioned during  the  continuance  of 
such  term  shaU.  be  excluded  in  the 
computation  of  the  said  period  of 
forty  years,  in  case  the  claim  shall, 
within  three  years  next  after  the  end 
or  sooner  determination  of  such  term, 
be  resisted  by  any  person  entitled 
to  any  reversion  expectant  on  the 
determination  thereof."     Sect.  8. 

The  earlier  sections  of  the  statute 
being  in  the  affirmative,  have  been 
held  not  to  take  away  the  common 
law ;  and,  consequently,  not  to  pre- 
vent a  party  pleading  a  prescriptive 
claim,  or  a  claim  by  lost  grant,  in 
the  same  manner  as  he  might  have 
done  before  the  act  passed.  In  a 
word,  those  provisions  of  the  act 
were  intended  to  give  additional 
facilities  to  parties,  not  to  deprive 
them  of  any  rights  which  they  pre- 
viously possessed.  But  in  order  to 
entitle  a  party  to  the  benefit  of  the 
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statute  he  must  plead  it ;  and  it  is 
common  in  practice  for  a  party  to 
state  his  claim  differently  in  several 
counts  or  pleas,  relying  in  some  on 
the  common  law,  and  in  others  on 
the  statute.  Best  on  Evidence,  489, 
3rd  edit ;  see  also  Warrick  v.  Queen's 
College,  Oxford,  6  L.  E.,  Ch.  App. 
728 ;  Ladyman  v.  Grave,  6  L.  E., 
Ch.  App.  764,  n. ;  Aynesley  v. 
Glover,  10  L.  E.,  Ch.  App.  283. 

Before  the  statute  it  was  held  that 
as  the  foundation  of  presuming  a 
grant  against  any  party  was,  that 
the  exercise  of  the  adverse  right  on 
which  such  presumption  was  founded 
was  against  the  party  capable  of 
making  the  grant,  that  it  could  not 
be  presumed  against  him  unless 
there  were  some  probable  means  of 
his  knowing  what  was  done  against 
him  {Daniel  v.  North,  11  East,  372, 
374;  Gray  v.  Bond,  2  Bred.  & 
Bing.  667 ;  Linehan  v.  Deeble,  9 
Ir.  Com.  L.  Eep.  309);  hence,  if 
the  land  upon  which  a  servitude  ia 
attempted  to  be  imposed  were  in  the 
possession  of  a  person  having  a 
limited  interest,  as  a  termor  or  tenant 
for  life,  the  owner  or  reversioner 
would  not  in  general  be  bound  by 
their  acquiescence.  lb.  See  also 
Arkivright  v.  Gell,  5  M.  &  W.  203  ; 
Barker  v.  Richardson,  4  B.  &  Aid. 
679 ;  Runcorn  v.  Doe  d.  Cooper, 
5  B.  &  C.  696  ;  8  Dowl.  &  Ey.  450. 

Since  the  statute,  the  enjoyment 
of  light,  in  order  to  confer  an  ease- 
ment by  prescription,  under  the 
third  section  of  the  act,  need  not  be 
as  of  right  or  adverse.  Thus  it  has 
been  held  that  the  actual  enjoyment 
of  light  for  twenty  years,  even  under 
a  permission  verbally  asked  for  by 
the  occupier  of  a  house,  and  given 


by  the  person  having  a  right  to  ob- 
struct it,  was  sufficient  to  confer  a 
right  under  the  third  section  of  the 
statute.  The  Mayor  of  London  y. 
The  Pewterers'  Company,  2  Mood. 
&  Eob.  409 ;  Freioen  v.  Phillips, 
11  0.  B.,  N.  8.  449. 

But  a  person  cannot  claim  a  pre- 
scriptive right  to  ancient  lights 
against  a  party  about  to  erect 
buEdings  where  the  latter  has  been 
in  the  habit  for  many  years  of 
obscuring  his  lights,  as,  for  in- 
stance, by  making  on  the  same  site 
stacks  of  hay  and  corn.  Brook  v. 
Archer,  3  "W.  N.  6. 

The  third  section  converts  into  a 
right  such  an  enjoyment  only  of 
access  of  light  over  contiguous  land 
as  has  been  had  for  twenty  years  in 
the  character  of  an  easement  distinct 
from  the  enjoyment  of  the  land 
itself ;  and  the  statute  places  this 
species  of  negative  easement  on  the 
same  footing  in  this  respect  as  those 
positive  easements  provided  for  by 
the  other  sections  :  therefore  if  the 
dominant  and  servient  tenement  are 
during  the  prescribed  period  in  the 
occupation  of  the  same  person,  no 
right  is  acquired.  Harhidge  v 
Warivick,  3  Exch.  552. 

"Where,  however,  a  right  to  the 
easement  of  light  has  begun  to 
accrue  before  unity  of  possession  it 
will  only  be  suspended  during  the 
possession.  Thus,  if  it  had  been 
shown  that  the  enjoyment  had 
lasted  fifteen  years  and  upwards, 
and  then  there  had  been  an  inter- 
ruption by  unity  of  possession,  and 
then  the  enjoyment  had  lasted  for 
five  years  more  without  the  unity  of 
possession,  in  such  case  an  enjoy- 
ment for  twenty  years   could    be 
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pleaded  {Ladyman  v.  Grave,  6 
L.  E.,  Ch.  App.  763,  768).  Tlie 
interruption  by  unity  of  possession, 
moreoTcr,  is  not  an  interruption  in 
the  sense  indicated  by  the  statute, 
wbicli  means  an  adverse  interrup- 
tion, lb.  See  also  Carr  V.  i^osfer, 
3  Q.  B.  587. 

The  third  section,  moreover, 
limiting  twenty  years  as  the  period 
for  acquiring  an  indefeasible  right 
to  the  access  and  use  of  light,  is 
retrospective,  so  that  such  an  ease- 
ment may  be  accLuired  by  virtue  of 
enjoyment  prior  to  the  passing  of 
the  Act.  Simper  v.  Foley,  2  J.  & 
H.  555. 

It  will  be  observed  that  the  acqui- 
sition of  the  easement  of  light  is 
much  favoured,  not  only  inasmuch 
as  a  less  time  confers  an  indefeasible 
right,  but  the  proviso  in  the  seventh 
section,  which  excludes  the  time 
when  a  person  otherwise  capable  of 
objecting  is  an  infant,  idiot,  non 
compos,  feme  covert  or  tenant  for 
life,  from  other  periods  of  computa- 
tion, includes  it  in  this ;  and,  there- 
fore, if  there  be  an  actual  enjoy- 
ment of  light  for  twenty  years,  such 
as  the  third  section  contemplates,  a 
right  is  gained,  though  the  owner 
of  the  adjoining  property  be  the 
occupier,  and  be  for  the  whole 
period  under  disability  to  grant 
(per  Parke,  B.,  in  HarhidyeY.  War- 
wick, 3  Exoh.  556);  and  one  lessee 
may  acquire  as  against  another 
lessee  under  the  same  reversioner 
an  easement  for  the  use  of  light. 
Frewen  v.  Phillips,  11  C.  B.,  N.  S. 
449;7Jur.,  N.  S.  1246. 

To  acquire  a  right  to  the  access 
of  light  and  air  by  actual  enjoyment, 
under  2  &  3  WiU.  4,  c.  71,  s.  3,  it 


is  not  necessary  that  the  house 
should  be  occupied,  or  that  it  should 
be  fit  for  immediate  occupation 
during  the  statutory  period.  See 
Courtaidd  v.  Leyh,  4  L.  E.,  Ex.  126, 
there  a  house  was  structurally  com- 
pleted, the  roof  finished,  the  floors 
laid,  and  the  windows  put  in,  but  it 
was  not  internally  completed,  nor  fit 
for  habitation.  It  so  remained  tUl 
within  a  period  of  twenty  years 
before  action  brought,  and  was 
then  finished.  It  was  held  by  the 
Court  of  Exchequer  that  the  owner 
was  entitled  to  maintain  an  action 
for  the  obstruction  to  the  flow  of 
air  and  light  to  his  windows. 

The  mere  payment  of  rent  by  the 
occupier  of  a  house  for  the  use  of 
lights  is  not  an  interruption  of  the 
enjoyment  within  the  third  section. 
Plasterers'  Company,  v.  Parish 
Clerks'  Company,  6  Exch.  630  ;  in 
which  case  it  was  held  that  although 
the  plaintiffs  had  paid  the  agreed 
acknowledgments  for  nearly  200 
years,  the  right  of  the  adjoining 
owner  to  buUd  against  them  was 
taken  away  by  the  act ;  and  an  in- 
terruption mentioned  in  the  third 
section  means  such  interruption  as 
is  contemplated  by  the  4th  sect.,  viz. 
' '  an  interruption  submitted  to  or  ac- 
quiesced in  by  the  party  interrupted 
for  one  year  afternotiee."  See  Glover 
V.  Coleman,  10  L.  E.,  0.  P.  108. 

And  in  order  to  negative  sub- 
mission to  or  acquiescence  in  the 
interruption,  it  is  not  necessary 
that  the  party  interrupted  shall 
have  brought  an  action  or  suit  or 
taken  any  active  steps  to  remove 
the  obstruction ;  it  is  enough  to 
show  that  he  has  in  a  reasonable 
manner  communicated  to  the  party 
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causing  tlie  interruption  that  lie 
does  not  really  submit  to  or  acqui- 
esce in  it.  Glover  v.  Coleman,  10 
L.  E.,  0.  P.  108. 

With  regard  to  other  easements 
than  that  of  light,  as,  for  instance, 
a  right  of  way,  in  order  to  bring  it 
■within  the  second  section  of  the  act, 
it  must  be  proved  that  the  claimant 
has  enjoyed  it  for  the  fuU  period  of 
twenty  years,  and  that  he  has  done 
so  "as  of  right,"  for  that  is  the 
form  in  which  by  sect.  5  such  a 
claim  must  be  pleaded  [Holford  v. 
Hanliinson,  5  Q.  B.  584  ;  Clay  v. 
Thackratj,  9  Car.  &  P.  47  ;  2  Moo. 
&  Eob.  244)  ;  and  the  Hke  evi- 
dence would  have  been  required 
before  the  statute  to  prove  a  claim 
by  prescription  or  non-existing 
grant.  Therefore,  if  the  way  shall 
appear  to  have  been  enjoyed  by 
the  claimant,  not  openly,  and  in  the 
manner  that  a  person  rightfully 
entitled  would  have  used  it,  but  by 
stealth,  as  a  trespasser  would  have 
done,  if  he  shall  have  occasionally 
asked  the  permission  of  the  occu- 
pier of  the  land  no  title  would  be 
acquired,  because  it  was  not  en- 
joyed "as  of  right."  Ticlde  v. 
Brown,  4  Ad.  &  EU.  382;  War- 
burton  V.  Parke,  2  H.  &  N.  64  ; 
Gaved  v.  Martyn,  19  C.  B.,  N.  S. 
732.  Por  the  same  reason  it  would 
not,  if  there  had  been  unity  of  pos- 
session during  all  or  part  of  the 
time,  for  then  the  claimant  would 
not  have  enjoyed  "  as  of  right "  the 
easement,  but  the  soil  itself.  Onley 
V.  Gardiner,  4  Mees.  &  W.  496  ; 
Clay  V.  Thackray,  9  Car.  &  P.  47. 

No  prescriptive  right  by  user 
can  be  founded  on  the  fact  that 
a   canal    company  has  for    many 


years  allowed  water  to  pass  out  of 
their  canal  into  another  canal  of 
another  company  in  a  particular 
manner,  so  as  to  prevent  the  former 
canal  company  from  afterwards  im- 
proving its  machinery,  and  econo- 
mising the  water,  inasmuch  as  the 
water  so  passing  from  one  canal 
into  the  other  does  not  constitute  a 
stream  or  watercourse  within  the 
meaning  of  the  Prescription  Act, 
2  &  3  Wm.  4,  c.  71,  s.  2.  The  Pro- 
prietors of  the  Staffordshire  and 
Worcestershire  Canal  Navigation  v. 
The  Proprietors  of  the  Birmingham 
Canal  Navigation,  1  L.  E.,  H.  L. 
254. 

As  to  what  constitutes  an  inter- 
ruption within  the  meaning  of  the 
act,  which  must  be  acquiesced  in  for 
a  year,  see  Carr  v.  Foster,  3  Q.  B. 
581  ;  2  Gale  &  Dav.  752  ;  Ward  y. 
Ward,  21  L.  J.,  Exch.  334 ;  Paytie 
v.  Sheddon,  1  M.  &  Eob.  382; 
Parker  v.  Mitchell,  11  Ad.  &  Ell. 
788 ;  3  P.  &  D.  655 ;  Flight  v. 
Thomas,  11  Ad.  &  Ell.  688  ;  3  P.  & 
D.  442;  8  C.  &  P.  311;  Eaton  v. 
Swansea  Waterworks  Company,  20 
L.  J.,  Q.  B.  482;  17  Q.  B.  267; 
Davies  v.  Williams,  20  L.  J.,  Q.  B. 
330 ;  Hall  v.  Swift,  4  Bing.  N.  C. 
381;  6  Scott,  167;  Lowe  \.  Car- 
penter, 6  Exch.  825. 

The  question  whether  there  has 
been  acquiescence  in  an  interrup- 
tion for  a  year,  is  properly  left  to 
the  jury  {Bennison  v.  Cartivright,  5 
Best  &  8.  1);  and  an  interruption 
may  be  shown  to  have  been  not 
submitted  to  or  acquiesced  in  though 
no  suit  or  action  has  been  brought 
within  a  year,  as  for  instance, 
where  there  has  been  a  correspond- 
ence going  on  between  the  solicitors 
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of  the  parties  relative  to  the  inter- 
ruption,    lb. 

The  claim,  to  an  easement  may 
be  defeated  in  any  other  way  by 
which  the  same  was  liable  to  be 
defeated  before  the  statute ;  that  is, 
by  the  same  means  by  which  a 
similar  claim,  arising  by  custom, 
prescription  or  grant,  would  have 
been  defeasible  before  the  statute ; 
and  therefore,  it  may  be  answered 
by  proof  of  a  grant,  or  of  a  licence, 
written  or  parol,  for  a  limited  period, 
comprising  the  whole  or  part  of  the 
twenty  years,  or  of  the  absence  or 
ignorance  of  the  parties  interested 
in  opposing  the  claim,  and  their 
agents  during  the  whole  time  it  was 
exercised  {Bright  v.  Walker,  1  Or., 
M.  &  E.  211,  219.  See  also  The 
Monmouthshire  Canal  Company  v. 
Harford,  4  Ad.  &  Ell.  369  ;  Ticlde 
V.  Brown,  1  Cr.,  M.  &  E.  614 
■Beasley  v.  Clarke,  2  Bing.  N.  C.  705 
Kinloch  v.  Nevile,  6  M.  &  W.  795 
Mill  v.  Neiv  Forest  Commissiotiers, 
18  0.  B.  60),  or  it  may  be  shown 
that  the  right  claimed  never  could 
have  had  a  legal  origin  {Mill  v. 
Commissioners  of  New  Forest,  18 
C.  B.  60 ;  Attorney  -  General  v. 
Mathias,  4  K.  &  J.  579),  or  could 
not  have  been  made  the  subject  of 
a  grant.  Carlyon  v.  Lovering,  1 
H.  &  N.  784 ;  Rochdale  Canal  Com- 
liany  v.  Radcliffe,  18  Q.  B.  287. 

The  enjoyment  of  an  easement  as 
of  right  for  twenty  years  before  the 
commencement  of  the  suit,  within 
the  statute  means  a  continuous  en- 
joyment as  of  right  for  that  period, 
of  the  easement  as  an  easement 
without  interruption  acquiesced  in 
for  a  year.  "  To  hold,"  says  Parke, 
B.,  "  that  the  words  of  the  fourth 


section  might  be  satisfied  by  an  en- 
j  oyment  for  different  intervals,  which 
added  together  would  be  twenty 
years,  the  last  continuing  up  to  the 
commencement  of  the  suit,  would 
be  to  let  in  a  great  number  of  cases 
in  which  a  presumption  of  a  grant 
never  could  have  existed  before  the 
statute.  For  instance,  if  the  occu- 
pier had  used  the  road  openly  for  a 
year  or  two,  and  then  uniformly 
asked  permission  on  each  occasion, 
or  used  it  secretly  and  by  stealth 
for  some  years,  and  then  resumed 
the  enjoyment  of  it,  no  one  would 
contend  that  a  grant  could  have 
been  presumed,  because  the  intervals 
of  enjoyment  united  might  amount 
to  twenty  years  "  {Onleyy.  Gardi- 
ner, 4  Mees.  &  "W.  496,  600).  "A 
similar  reason  applies  to  intervals  of 
unity  of  possession,  during  which 
there  is  no  one  who  could  complain 
of  the  user  of  the  road."  lb.  Sed 
vide  Ladyman  v.  Grave,  6  L.  E.,  Oh. 
App.  763,  768,  ante  pp.  185,  186, 
as  to  Sect.  3.  In  fact  the  whole 
purview  of  the  statute  shows,  that 
it  applies  only  to  such  rights  as  would 
before  the  act  have  been  acquired 
by  presumption  of  a  grant  from  long 
user.  Arkwright  v.  Gell,  5  Mees.  & 
W.  203,  233. 

If  an  enjoyment  for  twenty  years 
do  not  give  a  good  title  against  all, 
it  will  give  no  valid  title  at  all  to  an 
easement.  Thus  where  a  way  had 
been  used  adversely  and  under  a 
claim  of  right,  for  more  than  twenty 
years,  over  land  in  the  possession  of 
a  lessee  under  a  lease  for  Hves 
granted  by  the  Bishop  of  Worcester, 
and  it  was  held  that  this  user  gave 
no  right  as  against  the  bishop,  and 
did  not  affect  the  see,  inasmuch  as 
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under  the  8th  section  of  the  act  he 
might  have  disputed  the  right  at 
any  time  within  three  years  after 
the  expiration  of  the  lease,  it  was 
also  held,  that  as  the  user  could  not 
give  a  title  as  against  all  persons 
having  estates  in  the  locus  in  quo, 
it  gave  no  title  as  against  the  lessee 
and  those  claiming  under  him,  and 
that  no  title  was  gained  by  an  user 
which  did  not  give  a  valid  title 
as  against  the  bishop,  and  per- 
manently affect  the  see.  Bright  v. 
Walker,  1  Or.,  M.  &  E.  211 ;  J»  >-e 
Harding's  Estate,  8  I.  E.,  Eq.  620  ; 
but  see  Wilson  v.  Stanley,  12  I.  E., 
C.  L.  345. 

Where  the  right  has  been  exer- 
cised for  forty  years,  under  the  2nd 
section,  as  of  right  and  without 
interruption,  it  will  be  indefeasible,, 
unless  enjoyed  by  some  consent  or 
agreement,  and  the  necessity  for  its 
being  in  writing  only  exists  where 
the  agreement  is  entered  into  prior 
to  the  forty  or  twenty  years'  enjoy- 
ment ;  and  where  an  agreement  is 
made  within  the  particular  period 
of  forty  or  twenty  years,  it  may  be 
given  in  evidence  although  by  parol. 
TicUe  V.  Brown,  6  Nev.  &  Man. 
230 ;  4  Ad.  &  Ell.  369.  See  also 
Beasley  v.  Clarke,  2  Bing.  N.  0. 
705  ;  3  Scott,  258. 

It  may  be  here  mentioned,  with 
regard  to  the  2nd  section  of  the  act, 
that  it  has  been  decided  that  it  only 
applies  to  affirmative  easements. 
Harhidge  v.  Warwick,  3  Exch. 
657;  Webb  v.  Bird,  10  0.  B. 
(N.  S.)  269  ;  13  0.  B.  (N.  S.)  841  ; 
Murgatroydv.  Robinson,  7  Ell.  &B1. 
391 ;  Angus  v.  Balton,  3  Q.  B.  D.  85. 

A  claim  to  adulterate  the  water 
of  a  natural  stream  has  been  held 


to  be  a  claim  of  a  "  watercourse  " 
within  this  section.  Wright  v. 
Williams,  1  M.  &  W.  77  ;  Carlyon 
V.  Lovering,  1  H.  &  N.  797. 

In  order  to  bring  a  right  within 
the  term  "easement"  in  the  2nd 
section,  it  must  be  one  analogous 
to  that  of  a  right  which  precedes 
it,  and  a  right  of  watercourse  which 
follows  it,  and  must  be  a  right  of 
utility  and  benefit,  and  not  one  of 
mere  recreation  and  amusement. 
Thus  in  Mounsey  v.  Ismay,  3  H.  &  C. 
486,  it  was  held  that  a  claim  by  custom 
for  the  freemen  and  citizens  of  a 
town  on  a  particular  day  in  the  year 
to  enter  upon  a  close  for  the  purpose 
of  holding  horse-races  thereon,  was 
not  a  claim  to  any  "easement" 
within  the  2nd  section  of  the  Pre- 
scription Act,  2  &  3  Will.  4,  c.  71. 

The  right  claimed  under  the  act 
must  be  co-extensive  with  actual 
user  {Davies  v.  Williams,  16  Q.  B. 
546).  "  The  twenty  and  forty 
years,"  observed CressweU,  J.,  "de- 
pends upon  actual  user.  If  a  man 
has  gone  on  increasing  the  user 
every  year,  he  has  not  actually 
used  the  stream  for  the  whole 
period  in  the  manner  he  claims." 
Moore  v.  Webb,  1  0.  B.,  N.  S.  676. 

According  to  the  true  construc- 
tion of  the  4th  section  of  the  act, 
the  periods  for  which  enjoyment 
are  to  be  reckoned  must  be  until 
the  commencement  of  the  suit,  and 
not  untU  the  time  when  the  injury 
complained  of  was  done.  Wright  v. 
Williams,  1  M.  &  W.  77  ;  Jones  v. 
Price,  3  Bing.  N.  0.  52  ;  Lawson  v. 
Langley,  4  Ad.  &  EU.  890  ;  Richards 
V.  Fry,  7  Ad.  &  EU.  698  ;  Flight  v. 
Thomas,  8  0.  &  P.  242  ;  Cooper  v. 
Hubbuck,  12  0.  B.,  N.  8.  456. 
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And  where  an  easemont  Las  once 
been  enjoyed  as  of  right,  such  en- 
joyment must,  he  taken  for  the  pur- 
poses of  the  act  to  continue,  though 
interrupted,  unless  the  interruption 
be  acquiesced  in  for  a  year  [Flight 
V.  Thomas,  11  Ad.  &  EU.  688  ;  8  0. 
&  P.  231  ;  Eaton  v.  Swansea  Water- 
works Company,  17  Q.  B.  272). 
Hence  an  enjoyment  of  an  ease- 
ment for  nineteen  years  and  a  frac- 
tion of  a  year  will  establish  the 
right  to  it,  provided  the  action  have 
been  brought  before  the  interrup- 
tion has  continued  the  f  uU  period  of 
a  year,  but  after  twenty  years  have 
elapsed  since  the  conamencement  of 
the  enjoyment.  Flight  v.  Thomas, 
11  Ad.  &  EU.  688  ;  8  0.  &  E.  231. 

In  order  to  support  the  plea  of 
enjoyment  during  the  period,  actual 
user  of  the  easement  during  the  first 
[Bailey  v.  Appleyard,  8  Ad.  &  EU. 
161 ;  Barry  Y.  Lowry,  111.  Il.,0.  L. 
983)  and  last  iParler  v.  Mitchell,  1 1 
Ad.  &  EU.  788)  year,  must  be  shown. 
The  case  of  Carr  v.  Foster,  3  Q.  B. 
581,  seems  to  intimate  that  the  in- 
tervening period  is  not  so  material 
(per  Alderson,  B.,  vuLoiveY.  Car- 
penter, 6  Exch.  832).  Whether  that 
distinction  be  sound  or  not,  it  ap- 
pears to  be  a  very  convenient  one  ; 
for  one  or  two  witnesses  might  be 
sufficient  to  prove  the  enjoyment  at 
the  commencement  and  expiration 
of  the  term,  whereas  it  might  re- 
quire forty  witnesses  to  prove  the 
exercise  of  the  enjoyment  during 
the  whole  of  the  intermediate  time 
(lb.;  see  also  Ward  v.  Robins,  15 
M.  &  W.  241).  Parke,  B.,  even 
went  so  far  as  to  say  that  he 
thought  the  more  correct  view  was 
this,  "that  no  right  can  be  obtained 


unless  a  user  be  proved  of  the  ease- 
ment at  least  once  a  year  during  the 
prescribed  periods."  Loive  v.  Car- 
penter,  6  Exch.  831. 

Where  sect.  4  speaks  of  the  party 
interrupted,  the  statute  seems  to  con- 
template interruption  of  the  right 
not  of  the  period.  Per  Parke,  B.,  in 
Flighty.  Thomas,  11  Ad.  &  EU.  699. 

Section  6  excludes  any  presump- 
tion from  proof  of  the  exercise  of 
right  during  a  less  period  than  the 
previous  clauses  require.  Formerly 
an  immemorial  enjoyment  was  pre- 
sumed from  proof  going  back  to  the 
extent  of  living  memory ;  now,  by 
section  6,  that  is  no  longer  per- 
mitted. But  no  difference  is  made 
as  to  the  proof  of  an  intermediate 
user;  it  is  always  for  the  jiu'y  to 
say  whether,  during  any  interme- 
diate part  of  the  period,  an  actual  en- 
joyment has  been  had.  How  many 
times  the  right  has  been  exercised 
is  not  the  material  question,  if  the 
claimant  exercised  it  as  often  as  he 
chose.  PerPatteson,  J.,  in  Carr  v. 
Foster,  3  Q.  B.  587,  588.  See  also 
Barling  v.  Clue,  4  P.  &  E.  329; 
Hanmer  v.  Chance,  34  L.  J.,  Ch.  413. 
As  to  user,  which  must  be  proved, 
see  ante,  188. 

The  provision  as  to  persons  under 
disabilities  (sect.  7)  does  not  include 
persons  imprisoned  or  absent  be- 
yond the  seas,  and  although  it  in- 
cludes a  tenancy  for  life,  it  does 
not  include  a  tenancy  for  years. 
Clayton  v.  Corhj,  2  Q.  B.  824  ;  2 
Gale&D.  182;  Pye  v.  Mumford, 
11  Q.B.  666. 

It  wiU  be  observed  that  the  8th 
section  is  not  extended  to  aU  the 
easements  mentioned  in  the  2nd 
section,  but  is  confined  "  to  a  waj' 
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or  other  convenient  watercourse 
or  use  of  -water."  This  probably 
arose  from  miscopying  in  the  Stli 
section  the  ■word  "  convenient"  in- 
stead of  "easement."  Wright  v. 
Williams,  1  M.  &  W.  77.  It  has 
been  suggested  by  a  learned  author 
"that  by  reading  'convenience'  in- 
stead of  'convenient,'  a  word  which, 
in  the  old  books,-  is  synonymous 
with  easement,  the  language  would 
be  sufficient  to  give  effect  to  the  in- 
tentions of  the  framers  of  the  sta- 
tute, without  any  violent  perversion 
of  the  words."  Gale  on  Easements, 
184,  5th  ed. 

In  the  computation  of  the  shorter 
period  of  the  act,  viz.,  ttventy  years, 
a  tenancy  for  life  is  absolutely  ex- 
cluded [Wright  v.  Williams,  1  M. 
&  W.  100) ;  but  it  is  excluded  from 
the  computation  of  the  longer 
period,  conditionally  only,  that  is, 
provided  the  reversioner  expectant 
on  the  determination  of  the  term 
for  Hfe  shall,  within  three  years 
(that  is  probably  before  the  end  of 
three  years)  after  such  determin- 
ation resist  the  right.     lb. 

So,  likewise,  the  time  during 
which  the  servient  tenement  has 
been  under  a  lease  for  a  term  ex- 
ceeding three  years  will  be  excluded 
from  the  computation  of  forty  years, 
but  it  wiU  not  under  section  8  be 
excluded,  like  a  tenancy  for  Ufe, 
from  the  computation  of  twenty 
years'  enjoyment.  Pall;,  v.  Skinner, 
18  Q.  B.  568. 

The  effect  of  the  8th  section  is 
not  to  unite  discontinuous  periods  of 
enjoyment,  but  to  extend  the  period 
of  continuous  enjoyment  which  is 
necessary  to  give  a  right,  by  so  long 
time  as  the  land  is  on  lease,  subject 
to  the  condition  there  mentioned. 


Per  Parke,  B.,  in  Onley  v.  Gardiner, 
4  M.  &  W.  500. 

See  further,  as  to  the  construction 
of  the  Prescription  Act  (2  &  3  WiU. 
4,  c.  71),  Sugd.  Prop.  Stat.  166, 
2nd  ed. ;  Shelf.  Eeal  Prop.  Stat. 
1 — 121,  6th  ed. ;  Gale,  Easements, 
151,  5th  ed. 


Right  to    Water  when  acquired  as 

an     Easement    hy     Prescription. 

When  a  Natural  Right. 

The  right  to  water  running  in  its 
natural  course  arises  ex  jure  natures 
and  not  from  prescription.  To  use 
the  words  of  Doddridge,  J.,  in  the 
principal  case,  "water  naturally 
descends,  and  is  always  current,  et 
aut  invenit  autfacit  viam." 

The  right  to  interfere  with  the 
flow  of  such  water,  either  by 
throwing  it  back  upon,  the  land 
above  or  allowing  it  to  descend  only 
after  it  has  been  altered  either  in 
quality  or  quantity  in  a  manner 
not  justified  by  the  natural  right  is 
an  easement. 

The  right  to  running  water  may 
be  claimed  by  that  rule  of  law 
which  governs  the  enjoyment  of  a 
stream  flomng  in  its  natural  course 
over  the  surface  of  land  belonging 
to  different  proprietors  and  is  well 
established.  Each  proprietor  of  the 
land  has  a  right  to  the  advantage 
of  the  stream  flowing  in  its  natural 
course  over  his  land,  to  use  the 
same  where  he  pleases  for  any  pur- 
poses of  his  own  not  inconsistent 
with  a  similar  right  in  the  pro- 
prietors of  the  land  above  and 
below;  so  that  the  proprietor 
above  can  neither  diminish  the 
quantity  nor  injure  the  quality  of 
the  water,  which  would  otherwise 
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naturally  descend;  nor  can  any  pro- 
prietor below  throw  back  the  water 
without  his  Heence  or  grant.  See 
Mason  v.  Hill,  5  B.  &  Ad.  17;  2 
Nev.  &  M.  747  ;  Wright  v.  Hoivarcl, 

1  S.  &  S.  190;  Dudden  v.  The 
Guardians  of  Glutton  Union,  1  H. 
&  N.  627 ;  Ehcell  v.  Crowther,  6 
L.  T.  Eep.,  N.  S.  596 ;  Lord  Norlury 
V.  Kitchin,  3  F.  &  F.  292  ;  Crossley 
V.  Lightoivler,   3    L.  E.,   Eq.   296  ; 

Van  Breda  v.  Silherhauer,  3  L.  E., 
P.  C.  C.  84 ;  Nuttall  v.  Bracewell, 

2  L.  E.,  Ex.  1 ;  4  Hurlst.  &  C. 
714;  Holker  v.  Porritt,  8  L.  E., 
Exch.  107  ;  10  L.  E.,  Exch.  59. 

The  superior  riparian  proprietors 
may  use  a  stream  for  all  reasonable 
purposes  while  in  their  land,  pro- 
vided they  send  it  on  without 
material  diminution  or  alteration 
to  inferior  proprietors.  Emhrey  v. 
Oiven,  6  Exch.  353 ;  Sampson  v. 
Hoddinott,  1  0.  B.,  N.  S.  590; 
Miner  v.  Gilmour,  12  Moo.  P.  C. 
0.  131;  Lord  v.  Commissioners  for 
the  City  of  Sidney,  12  Moo.  P.  C.  C. 
473.  In  Weeks  v.  Heward,  10  W. 
E.  557,  where  the  plaintiff  sought 
to  restrain  the  defendant,  a  sur- 
veyor of  roads,  from  draining  gravel 
pits  into  a  stream  to  the  injury  of 
watercress  beds  of  the  plaintiff  sup- 
plied by  such  stream.  Sir  W.  Page, 
"Wood,  V.O.,  refused  the  injunction 
on  the  ground  that  the  plaintiff  had 
as  much  right  to  use  the  stream  for 
drainage  as  the  plaintiff  had  for 
growing  watercresses,  in  the  absence 
of  any  prescriptive  right  for  that 
purpose. 

But  itis  clear  that  the  superior  will 
be  restrained  from  such  a  use  of  the 
stream  as  would  be  injvu-ious  to  the 
inferior  proprietors,  as  by  taking 
from   a  navigable  river  so  much 


water  as  would  impede  the  navi- 
gation (see  Attorney -General  v. 
2'he  Great  Eastern  Railivay  Com- 
pany, 6  L.  E.,  Ch.  App.  572).  Pur- 
poses more  extensive  than  those 
for  which  a  riparian  proprietor 
could  insist  upon  may  be  conferred 
by  act  of  parliament.  The  Medway 
Company  v.  The  Earl  of  Romney,  9 
0.  B.,  N.  S.  575. 

The  right  of  a  riparian  proprietor 
ex  jure  natures  to  use  flowing  water 
can  be  only  materially  diminished 
or  interfered  with  by  an  easement 
in  another  person,  either  by  grant 
or  prescription,  to  use  it  in  a  manner 
inconsistent  with  its  usual  course. 
For  instance,  if  a  man  erected  a  new 
mill  upon  a  stream,  a  superior  ri- 
parian proprietor  could  not  by  any 
means  divert  the  water  so  as  to 
interfere  with  the  beneficial  work- 
ing of  the  mill  save  by  grant  or 
prescription,  and  pari  ratione  the 
person  erecting  the  mill  would  ac- 
quire no  right  as  against  inferior 
riparian  proprietors  save  by  grant 
or  prescription.  SeeCoxv.Matthews, 
1  Vent.  237  ;  Luttrell's  Case,  4  Co. 
86 ;  Prescott  v.  Phillips,  cited  6 
East,  213 ;  Saunders  v.  Newman, 
1  B.  &  Aid.  258  ;  and  see  and  con- 
sider particiilarly  the  leading  case 
oi  Mason  v.  Hill,  5  B.  &  Ad.  1, 
where  all  the  authorities  are  ex- 
amined by  Lord  Denman  with  great 
learning  and  accuracy. 

It  seems  at  one  time  to  have  been 
thought  that  in  order  to  entitle  a 
person  to  recover  for  a  diversion  or 
abstraction  of  water,  that  he  ought 
to  show  the  loss  of  some  benefit  or 
the  deterioration  of  the  value  of  the 
premises,  and  that  an  act  of  appro- 
priation might  be  useful  in  order  to 
show  that  damage  had  been  sus- 
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tained  by  the  diversion  of  water 
from  its  natural  course  {Williams 
V.  Morland,  2  B.  &  Or.  915;  Mason 
V.  Hill,  3  B.  &  Ad.  312  ;  see  also 
Fay  V.  Prentice,  1  0.  B.  828  ;  Bees- 
ton  V.  Weate,  5  Ell.  &  Bl.  986).  It 
is,  however,  now  clearly  settled  that 
an  occupier  of  land  may  recover 
for  the  loss  of  the  general  benefit 
of  the  water  without  a  special  use 
or  special  damage  being  shown 
{Palmer  v.  Kehhlethtoaite,  1  Show. 
64  ;  Glynne  v.  Nichols,  2  Show.  507 ; 
Sampson  v.  Hoddinott,  1  C.  B.,  N.  S. 
611 ;  Wood  V.  Waud,  3  Exch.  772  ; 
Miner  v.  Gilmour,  12  Moo.  P.  0.  0. 
156;  Orr  Eiving  v.  Colquhoun,  2 
App.  Cas.  839,  854),  in  the  case  of 
the  right  of  water  acquired  by  grant 
or  user,  as  well  as  ex  jure  naturm 
{Northam  v.  Hurley,  1  EU.  &  Bl. 
665;  Rawstron  v.  Taylor,  11  Exch. 
369 ;  Claxton  v.  Claxton,  7  I.  E., 
C.  L.  23),  and  also  in  the  case  of 
an  artificial  watercourse  {Rochdale 
Canal  Company  v.  King,  14  Q.  B. 
122).  So  may  likewise  the  inhabi- 
tants of  a  district.  Harrop  v.  Hirst, 
4  L.  E.,  Exch.  43. 

Moreover,  where  the  water  is 
used  for  illegal  purposes,  the  gene- 
ral principle  applies,  that  although 
no  appreciable  damage  may  be  sus- 
tained, in  the  particular  instance, 
by  the  wrongful  act,  yet  as  the  re- 
petition of  such  an  act  might  be 
made  the  foundation  of  claiming  a 
right  to  do  the  act  thereafter,  a 
damage  in  law  has  been  already 
sustained,  in  respect  of  which  an 
action  is  maintainable.  Per  Cole- 
ridge, J.,  in  Rochdale  Canal  Com- 
pany V.  King,  14  Q.  B.  134 ;  see 
also  Wood  y.  Waud,  3  Exch. 
772._ 

T.L.C. 


The  question,  what  is  an  un- 
lawful user  of  water  by  a  riparian 
proprietor,  that  is  to  say,  a  user 
beyond  his  natural  rights,  so  as  to 
give  ground  for  an  action,  depends 
upon  the  circumstances  of  each  case  ; 
if,  for  instance,  a  proprietor  uses  the 
water,  for  the  purpose  of  irrigation, 
he  may  do  so,  provided  he  uses  it  so 
as  not  to  work  any  material  injury 
to  the  rights  of  other  proprietors 
above  and  below  on  the  strearq 
{Emhrey  v.  Oiven,  6  Exch.  353) ; 
but  if  for  those  purposes  he  places 
a  bar  or  weir  across  a  river,  so  as 
to  prevent  its  natural  course  for  a 
certain  number  of  hours,  such  an 
act  cannot  be  justified  on  the  ground 
that  it  was  done  for  the  purpose 
of  improving  the  adjacent  land, 
whether  by  irrigation  or  otherwise. 
Sampson  v.  Hoddinott,  1  0.  B., 
N.  S.  590,  612. 

Nor  is  it  a  lawful  user  of  a  river 
for  a  riparian  proprietor  to  erect  a 
permanent  building  in  the  channel 
of  the  stream  {Bickett  v.  Morris,  1 
L.  E.,  n.  L.  Sco.  App.  47,  58  ;  and 
see  Palmer  v.  Persse,  11  I.  E.,  Eq. 
617) ;  but  he  might  buUd  a  boat 
house  on  the  banks,  provided  he 
did  not  thereby  obstruct  the  river 
or  divert  its  course  (1  L.  E.,  Sc. 
App.  47).  And  a  riparian  proprietor 
may  even,  for  an  ornamental  pur- 
pose, as  a  pond,  abstract  a  quantity 
of  water  to  fill  it,  provided  the 
quantity  abstracted  be  not  un- 
reasonable. Zord  Norhury  v 
Kitchen,  3  P.  &  F.  292 ;  9  Jur., 
N.  S.  132. 

A  company  purchasing  the  land 

of  a  riparian  owner  stands  in  the 

same    position    as    other   riparian 

proprietors,  and  can  only  apply  the 
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water  for  the  purposes  and  in  man- 
ner allowed  by  law  to  every  riparian 
proprietor.  Thus,  a  waterworks 
company  becoming  by  purcbase  ri- 
parian proprietors  will  not  ordi- 
narily be  allowed  to  collect  tbe 
water  into  permanent  reservoirs  for 
tbe  supply  of  adjacent  towns  {Swin- 
don Watenvorks  Company  v.  Wilts 
and  Berks  Canal  Navigation  Com- 
pany, 7  L.  E.,  H.  L.  Ca.  697 ;  9  L. 
E.,  Ob.  App.  451,  nom.  Wilts  and 
Berks  Canal  Company  v.  Sivindon 
Waterworks  Company ;  and  see 
Devery  v.  Grand  Canal  Company, 
9  I.  E.,  0.  L.  194).  So  in  Owen  v. 
Davies,  9  W.  N.  175,  it  was  beld 
tbat  a  board  of  liealtb  bad  only  tbe 
ordinary  rigbts  of  a  riparian  pro- 
prietor, and  were  not  entitled  to 
divert  water  into  tbeir  reservoir. 

Companies  or  otber  parties  ac- 
quiring by  grant  of  a  riparian  pro- 
prietor a  rigbt  to  tabe  water  to  tbeir 
works  by  a  tunnel  tbrougb  bis  land, 
do  not  become  riparian  proprietors, 
and  tberefore  acquire  no  rigbt  to 
tbe  stream  as  against  otber  riparian 
proprietors ;  nor  can  tbey  prevent 
tbem  from  fouling  it.  Stockport 
Waterworks  Company  v.  Potter,  3 
H.  &  0.  300  ;  and  see  HHIy.  Tiipper, 
2H.  &C.  121. 

In  America,  a  very  liberal  use  of 
tbe  stream  for  tbe  purposes  of  irri- 
gation and  for  carrying  on  manufac- 
tures is  permitted.  So  in  France, 
wbere  every  one  may  use  it  "  en 
honpere  defatnille,  et  pour  son  plus 
grand  avantage "  (Code  Civ.  Art. 
640,  note  a,  by  PaiUiet,  Manuel  de 
Droit  !Fran9ais,  Paris,  1838).  He 
may  make  trencbes  to  conduct  tbe 
water  to  irrigate  bis  land,  if  be 
returns  it  witb  no  otber  loss  tban 
tbat  wbicb  irrigation  has  caused. 


In  tbe  case  of  Wood  v.  Waud,  3 
Exch.  748,  it  was  observed,  tbat  in 
England  it  is  not  clear  that  an  user 
to  that  extent  would  be  permitted ; 
nor  can  it  be  laid  down  that  it  would 
in  every  case  be  deemed  a  lawful 
enjoyment  of  the  water,  if  it  was 
again  returned  into  the  river  with 
no  other  diminution  than  tbat  which 
was  caused  by  tbe  absorption  and 
evaporation  attendant  on  tbe  irriga- 
tion of  the  lands  of  the  adjoining 
proprietor.  This  must  depend  on 
the  circumstances  of  each  case.  On 
tbe  one  hand,  it  could  not  be  per- 
mitted tbat  the  owner  of  a  tract  of 
many  thousand  acres  of  porous  soU, 
abutting  on  one  part  of  the  stream, 
could  be  permitted  to  irrigate  tbem 
continually  by  canals  and  drains, 
and  so  cause  a  serious  diminution 
of  the  quantity  of  water,  though 
there  was  no  otber  loss  to  the 
natural  stream  than  that  arising 
from  the  necessary  absorption  and 
evaporation  of  tbe  water  employed 
for  that  purpose ;  on  tbe  otber 
band,  one's  common  sense  would 
be  shocked  by  supposing  that  a 
riparian  owner  could  not  dip  a 
watering-pot  into  the  stream  in 
order  to  water  his  garden,  or  allow 
his  family  or  his  cattle  to  drink  it. 
It  is  entirely  a  question  of  degree, 
and  it  is  very  difficult,  indeed  im- 
possible, to  define  precisely  tbe 
limits  which  separate  the  reason- 
able and  permitted  use  of  the 
stream  from  its  wrongful  applica- 
tion ;  but  there  is  often  no  difficulty 
in  deciding  whether  a  particular 
case  falls  within  the  permitted 
limits  or  not.  Per  Parke,  B.  in 
Emlrey  v.  Oiven,  6  Exch.  371. 

The  rigbt  of  a  riparian  owner  to 
the  use  of  a  stream  does  not  depend 
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on  the  ownersMp  of  the  soil  of  the 
stream ;  hence  a  riparian  owner  on 
a  navigable,  even  though  it  be  also 
a  tidal,  river,  in  addition  to  the  right 
connected  with  navigation  to  which 
he  is  entitled  as  one  of  the  public, 
retains  his  rights  as  an  ordinary 
riparian  owner,  underlying  and 
controlled  by,  but  not  extinguished 
by,  the  public  right  of  navigation. 
Lyon  V.  Fishmongers'  Company,  1 
App.  Ca.  662,  reversing  S.  C.  10 
L.  E.,  Ch.  App.  679;  Att.-Gen.  v. 
Earl  of  Lonsdale,  1  L.  E.,  Eq.  377. 
See  Rose  v.  Groves,  5  Man.  &  Gr. 
613 ;  Att.-Gen.  v.  Conservators  of 
the  River  Thames,  1  H.  &  M.  1. 

Thus  it  has  been  held  that  a 
riparian  proprietor  on  the  Eiver 
Thames,  and  the  owner  of  lands 
near  a  public  dock  upon  the  river, 
were  entitled  to  compensation  in 
respect  of  their  lands  being  in- 
juriously affected  by  being  de- 
prived of  access  to  the  river  and 
to  the  dock.  The  Duhe  of  Buccleuch 
V.  The  Metropolitan  Board  of  WorJcs, 
5  L.  E.,  H.  L.  418;  The  Metro- 
politan Board  of  Worlcs  V.  Mc  Carthy, 
7  L.  E.,  H.  L.  243.  See  also  Re 
Penny,  7  EU.  &  Bl.  669. 

A  riparian  proprietor,  entitled  by 
grant  or  prescription,  to  the  right 
of  a  flow  of  water  from  a  stream  in 
a  goit  over  the  land  of  another  ri- 
parian proprietor,  may  maintain  an 
action  against  any  of  the  superior 
riparian  proprietors  for  a  disturb- 
ance of  his  rights  by  the  intercep- 
tion of  the  water  of  the  stream. 
Nuttall  V.  Bracewell,  2  L.  E.,  Exch. 
1  ;  Holker  v.  Porritt,  8  L.  E.,  Exch. 
107;  10  L.  E.,  Ex.  59. 

Where,  however,  a  riparian  pro- 
prietor grants  to  some  one,  not  such 


a  proprietor,  a  right  to  abstract 
water  from  the  stream,  the  gi-antee 
can,  it  seems,  sue  only  the  grantor 
for  any  interference  with  him. 
Stoclqiort  Waterworks  Company  v. 
Potter,  3  H.  &  C.  300. 

The  right  to  water  exists  only 
where  it  has  a  defined  course. 
Therefore,  in  the  case  of  common 
surface  water,  rising  out  of  springy 
or  boggy  ground  and  flowing  in  no 
definite  channel,  though  it  may  con- 
tribute to  the  supply  of  a  mill,  the 
landowner,  as  the  water  has  no  de- 
fined course,  and  its  supply  casual, 
may  get  rid  of  it  in  any  way  he 
pleases  [Ratvstron  v.  Taylor,  11 
Exch.  369,  382).  So  in  Broadhent  v. 
Ramshotham,  11  Exch.  602,  where 
the  plaintiff's  mill  for  more  than 
fifty  years  had  been  worked  by  the 
stream  of  a  brook,  which  was  sup- 
plied by  the  water  of  a  pond,  filled 
with  rain,  a  shallow  well  supplied 
by  subterraneous  water,  a  swamp 
and  a  well  formed  by  a  stream  spring- 
ing outof  the  side  of  ahiU,  the  waters 
of  which  occasionally  overflowed, 
and  ran  down  the  defendant's  land 
in  no  definite  channel  into  the  brook, 
it  was  held  by  the  Court  of  Exche- 
quer, that  the  plaintiff  had  no  right, 
as  against  the  defendant,  to  the  na- 
tural flow  of  any  of  the  waters.  See 
Briscoe  v.  Drought,  1 1  Ir.  Com.  L. 
Eep.,  N.  S.  250,  and  the  remarks 
of  Sir  J.  Stuart,  V.-C,  in  Ennor  v. 
Barwell,  2  Giff.  410 ;  ^S".  C.  on  ap- 
peal, 1  De  G.,  E.  &  J.  529  ;  7  Jur., 
N.  8.  788. 

Where  the  water  of  a  spring  flows 
in  a  gully  or  natural  channel,  the 
proprietor  of  the  land  has  no  more 
right  to  cut  off  the  spring  at  its 
source  than  he  has  to  divert  or  ab- 
0  2 
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stract  it  lower  down.  Dudclen  v. 
Gtiardians  of  Clutton  Union,  1  H. 
&  N.  627. 

Th.6  principles  which  regulate  the 
rights  of  owners  of  land  in  respect 
to  water  flowing  in  known  and  well- 
defined  channels,  whether  upon  or 
below  the  surface  of  the  ground,  do 
not  apply  to  underground  water 
which  merely  percolates  through 
the  strata  in  no  known  channels. 
Thus  it  has  been  held,  that  the 
owner  of  land  through  wliich  water 
flows  in  a  subterraneous  course  has 
no  right  or  interest  in  it  which  will 
enable  him  to  maintain  an  action 
against  a  landowner,  who,  in  carry- 
ing on  mining  operations  in  his  own 
land  in  the  usual  manner,  drains 
away  the  water  from  the  land  of  the 
first-mentioned  owner,  and  lays  his 
well  dry.  See  Acton  v.  Blundell, 
12  Mees.  &  W.  324,  in  which  Tin- 
dal,  C.  J.,  in  his  elaborate  judgment, 
after  observing  that  no  case  had 
been  cited  on  either  side  bearing 
directly  on  the  subject  in  dispute, 
observed,  "  The  authority  of  one  at 
least  of  the  learned  Eoman  lawyers 
appears  decisive  upon  the  point  in 
favour  of  the  defendant ;  of  some 
others  the  opinion  is  expressed  with 
more  obscurity.  Digest,  lib.  39, 
tit.  3.  De  aqud  et  aqiim  pluvim 
arcendce,  s.  12.  '  Denique  Marcellns 
scrihit,  cum  eo,  qui  in  suo  fodiens, 
vicini  fontem  avertit,  nihil  posse  agi, 
neo  de  dolo,  actionem  et  sane  nan 
debet  habere,  si  nan  animo  vicini 
nocendi,  sed  sutim  agrum  meliorem 
faciendi,  id  fecit. ^  " 

So,  in  the  leading  case  of  Chase- 
more  V.  Richards,  2  H.  &  N.  168, 
it  was  held  that  the  owner  of  a  mill 
on  the  banks  of  a  river  could  not 


maintain  an  action  against  a  land- 
owner who  had  sunk  a  deep  well 
on  his  own  land,  and  by  pumps 
and  steam-engines  diverted  the  un- 
derground water,  which  would  other- 
wise have  percolated  the  soil  and 
flowed  into  the  river  by  which  for 
more  than  sixty  years  the  mill  had 
been  worked.  This  decision  was 
on  appeal  afilrmed  by  the  House 
of  Lords,  7  H.  L.  Ca.  349.  See  also 
Hammond  v.  Hall,  10  Sim.  551 ; 
Stainton  v.  Woolrych,  23  Beav.  225 ; 
Neiv  River  Company  v.  Johnson,  2 
EU.  &  EU.  435;  29  L.  J.  (M.  0.) 
93 ;  6  Jur.,  N.  8.  374 ;  The  Queen 
v.  Metropolitan  Board  of  Works, 
3  Best  &  S.  710;  Rylands  v. 
Fletcher,  3  L.  E.,  H.  L.  330.  The 
case  of  Dicltinson  v.  The  Grand 
Junction  Railway  Company,  7  Exch. 
282,  may  be  considered  to  be  over- 
ruled, and  perhaps  also  the  case  of 
Balston  v.  Bensted,  1  Camp.  463. 

Upon  the  same  principle,  where 
the  surface  and  the  mines  beneath 
belong  to  different  owners,  the 
owner  of  the  mines  is  not  liable  to 
make  compensation  for  the  with- 
drawal by  percolation  into  the  mine 
of  water  which  would  otherwise 
have  flowed  into,  or  having  flowed 
into,  would  have  been  retained  in 
the  wells  and  springs  of  the  super- 
jacent land.  The  BallacorHsh 
Silver,  Lead,  and  Copper  Mining 
Co.  V.  Harrison,  5  L.  E.,  P.  0.  49. 

A  man,  however,  may  by  grant 
prevent  himself,  or  any  one  claim- 
ing under  him,  from  doing  anything 
which  may  have  the  eileot  of  drain- 
ing underground  water  from  the 
neighbouring  land.  Whitehead  v. 
Parlces,  2  H.  &  N.  870. 

Although  a  person  has  a  right  by 
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sinking  a  well  or  cutting  a  drain 
on  Ms  own  land,  to  intercept  tlie 
waterpercolatingunderground  from 
the  adjoining  land,  he  mil  not  be 
allowed  by  any  such  operations  to 
diminish  the  water  which  flows  in 
a  defined  surface  channel  through 
the  adjoining  land.  Grand  Junc- 
tion Railway  Co.  v.  Shugar,  6  L.  E., 
Ch.  App.  483  ;  and  see  Balla- 
corldsh  Silver,  Lead,  and  Copper 
Mining  Co.  v.  Harrison,  5  L.  E., 
P.  0.  61. 

It  seems,  however,  that  if  the 
course  of  a  subterranean  stream 
were  well  known,  as  is  the  case 
of  many  which  sink  underground, 
pursue  for  a  short  space  a  subter- 
raneous course,  and  then  emerge 
again,  the  owner  of  the  soil  under 
which  the  stream  flowed  could 
maintain  an  action  for  the  diver- 
sion of  it,  if  it  took  place  under 
such  circumstances  as  would  have 
enabled  him  to  recover  had  the 
stream  been  whoUy  above  ground 
(per  Pollock,  0.  B.,  in  Dickinson  v. 
The  Grand  Junction  Canal  Com- 
pany, 7  Exoh.  300,  301 ;  approved 
of  by  Lord  Chelmsford,  C,  in  Chase- 
more  V.  Richards,  7  H.  L.  Ca.  374). 
8o  likewisehecouldrecoverdamages 
against  a  person  for  fouling  such 
stream,  ffodgkinsonr. Minor,  4  Best 
&  Sm.  229. 

A  riparian  proprietor  may  by  user 
of  the  stream  in  a  manner  against 
the  natural  rights  of  a  landholder 
higher  up,  as,  for  instance,  by  back- 
ing up  the  stream,  render  the  tene- 
ment above  a  servient  tenement. 
Sampson  v.  Hoddinott,  1  C.  B.  611  ; 
and  see  Saunders  v.  Newman,  1  B* 
&  Aid.  258;  O'Brien  v.  Enrighf, 
1  I.  E.,  0.  L.  718. 


Although  a  riparian  proprietor 
has  a  right  to  have  the  water  of  a 
natural  stream  run  through  his  land, 
without  being  polluted  by  any  ripa- 
rian proprietors  or  others  higher  up 
the  stream  {Stochport  Waterworks 
Company  v.  Potter,  7  Jur.,  N.  S. 
880 ;  31  L.  J.,  Exch.  9 ;  Laing  v. 
Whaley,  3  H.  &  N.  675  ;  The  Man- 
chester, Sheffield,  Sfc,  Railway  Com- 
pany V.  The  Worksop  Board  of 
Health,  23  Beav.  198 ;  Hodgkinson 
V.  Ennor,  4  Best  &  8m.  229),  that 
right  may  be  acquired  against  him 
by  user.  See  Carlyon  v.  Lovering, 
1  H.  &  N.  784,  where  the  Court  of 
Exchequer  held  that  a  right  to  use 
a  natural  stream  for  the  purpose  of 
washing  ore,  and  carrying  away 
sand,  stones,  and  rubble,  and  other 
stufE  dislodged  and  severed  from 
the  soil  in  the  working  of  a  mine, 
and  winning  the  ore,  might  be 
acqiiired  by  custom  or  prescription 
at  the  common  law,  or  by  user 
under  2  &  3  WOl.  4,  c.  71.  But 
see  and  consider  Murgatroyd  v. 
Robinson,  7  EU.  &  Bl.  391 ;  Moore 
V.  Welh,  1  0.  B.,  N.  S.  673. 

So  a  person  may  acquire  a  right 
by  prescription  to  discharge  water, 
either  in  a  pure  state  or  rendered 
noxious  from  the  precipitation  of 
minerals,  by  an  artificial  channel 
upon  or  through  the  land  of  a 
neighbour  {Saunders  v.  Newman, 
1  B.  &  Aid.  258  ;  Wright  v.  Wil- 
liams, 1  Mees.  &  W.  77).  So  like- 
wise to  discharge  water  through  a 
pipe  {Lady  BrowrHs  Case,  cited 
ante,  166),  or  from  eaves  {Thomas 
v-  Thomas,  2  Cr.,  M.  &  E.  34)  on 
the  ground  of  a  neighbour.  See 
also  Ptjer  v.  Carter,  1  H.  &  N.  922. 

But  where  the  prescriptive  right 
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to  foul  a  stream  has  been  acquired, 
it  must  uot  be  considerably  en- 
larged to  the  prejudice  of  other 
people.  Crossley  Sf  Sons,  Limited, 
V.  Lightowler,  2  L.  E.,  Oh.  App. 
478. 

The  owner  of  a  mine  at  a  higher 
level  than  an  adjoining  mine  has  a 
right  to  work  the  whole  of  his  mine 
in  the  usual  and  proper  manner  for 
the  purpose  of  getting  out  the 
minerals  in  any  part  of  his  mine  ; 
and  he  is  not  liable  for  any  water 
which  flows  by  gravitation  into  such 
adjoining  mine  from  works  so  con- 
ducted {Baird  v.  Williamson,  15 
C.  B.,  N.  S.  376  ;  Smith  v.  Kenrick, 
7  0.  B.  516;  Wilson  v.  Waddell, 
2  App.  Oa.  95,  99) ;  but  he  has  no 
right,  in  the  absence  of  grant  or 
prescription,  by  pumping  or  other- 
wise, to  be  an  active  agent  in  send- 
ing water  from  his  mine  into  the 
adjoining  mine.     lb. 

And  a  person  who  by  digging  a 
pit  or  shaft  intercepts  water,  which 
had  previously  flowed  in  unascer- 
tained underground  channels,  makes 
the  water  his  own  property,  and 
must  take  the  burden,  as  well  as 
the  benefit  of  it ;  and  if  he  after- 
wards casts  it  wrongfully  on  his 
neighbour's  land,  he  wiH  be  liable 
for  the  damage  done  to  him.  West 
Cumberland  Iron  and  Steel  Company 
v.  Kenyon,  6  L.  E.,  Oh.  D.  773. 

One,  moreover,  who  for  liis  own 
purposes  so  manages  his  land  as  to 
coUect  there  in  abnormal  quantities 
anything  likely  to  do  mischief  if  it 
escapes,  as  for  instance  water,  is 
primA  facie  answerable  for  the  dam- 
age consequent  upon  its  overflow. 
Smith  V.  Fletcher,  7  L.  E.,  Ex.  306  ; 
9  L.  E.,  Ex.  64;    ;5'.   C,   2  App. 


Ca.  781,  nom.  Fletcher  v.  Smith; 
Fletcher  v.  Rylands,  3  L.  E.,  H.  L. 
330  ;  1  L.  E.,  Ex.  (Ex.  Oh.)  265  ;  3 
H.  &  0.  774;  34  L.  J.,  Ex.  177; 
Hurdman  v.  North  Eastern  Railway 
Company,  3  0.  P.  D.  168. 

Secus,  where  the  overflow  has 
been  occasioned  by  the  act  of  God 
or  vis  major,  as  an  extraordinary 
rainfall.  Nichols  v.  Marsland,  2  Ex. 
D.  1 ;  see  also  Crompton  v.  Lea,  19 
L.  E.,  Eq.  116. 

So  where  the  occupier  of  an 
upper  floor  of  a  house  has  collected 
the  water  from  the  roof  by  gutters 
into  a  box,  from  which  it  was  or- 
dinarily discharged  by  a  pipe  into 
the  drains  {Carstairs  v.  Taylor,  6 
L.  E.,  Ex.  217),  or  uses  water  in 
cisterns  communicating  by  means  of 
pipes  with  a  water-closet  {Eoss  v. 
Feddett,  7  L.  E.,  Q.  B.  661),  in  the 
event  of  an  overflow  of  water  from 
accidental  causes,  not  arising  from 
negligence,  the  occupier  of  a  lower 
floor  will  not  be  able  to  recover  for 
any  damage  done  to  him  by  such 
overflow.  But  in  Humphries  v. 
Cousitis,  2  C.  P.  D.  229,  the  de- 
fendant was  held  liable  for  an  es- 
cape of  sewage,  from  the  want  of 
repair  of  a  drain  under  his  house, 
although  he  was  not  aware  of  the 
existence  of  the  drain. 

The  right  of  a  party  to  an  arti- 
ficial watercourse,  as  against  the 
party  creating  it,  depends  upon  the 
character  of  the  watercourse  and  the 
circumstances  imder  which  it  was 
created.  Per  Parke,  B.,  in  Greatrex 
V.  Hayioard,  8  Exch.  293. 

The  enjoyment  for  twenty  years 
of  a  stream  diverted  or  penned  up 
by  permanent  embankments,  clearly 
stands  upon  a  different  footing  from 
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tlie  enjojTnent  of  a  flow  of  watGr 
originating  in  tlie  mode  of  occupa- 
tion or  alteration  of  a  person's  pro- 
perty, and  presumably  of  a  tem- 
porary character,  and  liable  to 
variation.  Per  Pollock,  0.  B.,  in 
JFood  V.  Waud,  3  Exch.  777.  See 
also  Magor  v.  Chadtvick,  11  Ad.  & 
Ell.  571  ;  North  Eastern  Railway 
Company  v.  Elliot,  1  J.  &  H.  145. 

The  user  of  an  artificial  channel 
of  a  temporary  character  by  the 
owner  of  the  dominant  tenement, 
for  his  own  convenience,  by  which 
he  discharges  water  through  the 
land  of  the  owner  of  the  servient 
tenement,  wiU  not  confer  an  ease- 
ment upon  the  latter  by  which  he 
can  compel  the  owner  of  the  domi- 
nant tenement  to  discharge  the 
water  along  the  artificial  channel, 
and,  consequently,  he  may  discon- 
tinue to  do  so  when  he  pleases.  See 
Arkioright  v.  Gell,  5  Mees.  &  "W. 
203,  in  which  case  mills  having  been 
erected  by  the  owner  of  the  servient 
tenement  by  the  side  of  a  sough  or 
level,  by  means  of  which  the  owner 
of  the  dominant  tenement  had 
drained  his  mines  :  it  was  held  by 
the  Court  of  Exchequer  that  twenty 
years'  user  of  the  water  for  the 
purposes  of  the  mills  did  not  give 
the  latter  a  right  to  the  discharge 
of  the  water,  either  from  the  pre- 
sumption of  a  grant  or  by  force  of 
the  statute  (2  &  3  Will.'  4,  c.  71, 
s.  2).  See  also  Wood  v.  Waud,  3 
Exch.  748 ;  Briscoe  v.  Drought,  1 1 
Ir.  Com.  L.  Eep.,  N.  S.  250  ;  Mason 
V.  Shrewsbury  and  Hereford  Railway 
Company,  6  L.  E.,  Q.  B.  578  ; 
Waller  v.  Mayor  of  Manchester,  6 
H.  &  N.  667. 

Upon  the  same  principle  it  was 


held  in  Grcatrex  v.  Hayward,  8 
Exch.  291,  that  the  flow  of  water 
from  a  drain  made  for  the  purposes 
of  agricultural  improvements  did 
not  give  a  right  to  the  neighbour, 
so  as  to  preclude  the  proprietor  from 
altering  the  level  of  his  drain  for  the 
improvement  of  his  land.  "Take," 
said  Alderson,  B.,  "the  case  of  a 
farmer,  who,  imder  the  old  system 
of  farming,  has  allowed  the  liquid 
manure  from  his  fold-yard  to  run 
into  a  pit  in  his  neighbour's  field  ; 
but,  upon  finding  that  the  manure 
can  be  beneficially  applied  to  his 
own  land,  has  stopped  the  flow  of 
it  into  his  neighbour's  pit,  and  con- 
verted it  to  his  own  use.  Cotdd  it 
be  contended  that  the  fact  of  his 
neighbour  having  used  this  manure 
for  upwards  of  twenty  years,  would 
give  the  latter  the  right  of  requiring 
its  continuance  ?" 

The  case  of  Magor  v.  Chadtvick, 
11  Ad.  &  Ell.  571,  might  at  first 
sight  seem  to  be  at  variance  with 
these  authorities.  There  the  owners 
of  a  mine  had  made  an  adit  through 
their  lands  to  drain  the  mine,  which 
they  afterwards  ceased  to  work; 
and  the  owner  of  a  brewery,  through 
whose  premises  the  water  flowed  for 
twenty  years  after  the  working  had 
ceased,  had,  during  that  time,  used 
it  for  brewing.  It  was  held  by  the 
Court  of  Queen's  Bench  that  he  had 
thereby  gained  a  right  to  the  un- 
disturbed enjojanent  of  the  water,  at 
any  rate  as  against  the  defendants, 
who  were  the  owners  of  other  mines, 
who  were  not  shown  to  be  connected 
with,  or  to  claim  under,  the  owners 
of  the  adit  and  old  mine  ;  and  that, 
consequently  they  could  not  use  the 
adit  for  the  purpose   of   draining 
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their  mines,  by  wMcli  tlie  'water  -was 
rendered  foul  and  unfit  for  brewing. 
Pollock,  0.  B.,  with,  reference  to 
this  case,  as  distinguished  from 
Arkivrighf  v.  Gell,  has  observed, 
"that  the  action  -was  not  brought 
against  the  party  in  whose  land  the 
artificial  watercourse  commenced, 
nor  anyone  claiming  under  him,  and 
he  had  not  put  an  end  to  it  by  alter- 
ing the  mode  of  working  his  mines  ; 
but  what  is  more  important,  the 
action  was  not  brought  for  abstract- 
ing, but  for  fouling  the  water,  a 
species  of  injury  which  does  not 
stand  on  the  same  footing ;  for 
though  the  possessor  of  the  mine 
might  stop  the  stream,  it  does  not 
follow  that  he  or  any  other  could 
pollute  it  whilst  it  continued  to  run." 
Wood  V.  Waud,  3  Exch.  777  ;  see 
also  Whaley  v.  Laing,  2  H.  &  N. 
476  ;  3  H.  &  N.  675,  901  ;  HodgJdn- 
son  V.  Elinor,  4  Best  &  S.  229. 

Enjoyment  and  acts  which,  with- 
out the  existence  of  an  easement, 
would  be  tortious  and  actionable, 
may  be  evidence  of  the  right  to  the 
use  of  water,  although  it  flows 
through  an  artificial  cut.  Beeston 
V.  Weate,  5  Ell.  &  Bl.  986;  see 
Sutcliffe  V.  Booth,  9  Jur.,  N.  S. 
1037  ;  Gaved  v.  Martyn,  19  0.  B., 
N.  S.  732  ;  Mmey  v.  Stacker,  1  L. 
E.,  Ch.  App.  396  ;  Athol  v.  Mid- 
land Great  Western  Railivay  Com- 
pany, 3  I.  E.,  0.  L.  333  ;  Powell 
V.  Butler,  5  I.  E.,  C.  L.  309. 

A  company  incorporated  by  act 
of  Parliament  for  the  purpose  of 
making  and  maintaining  a  canal, 
and  having  powers  under  their  act 
to  take  water  for  the  purpose  of 
supplying  the  canal,  cannot  by  user 
acquire,  under  the  2  &  3  Will.  4,  c. 


71,  s.  2,  a  prescriptive  right  to  take 
the  water  for  any  other  purpose. 
The  National  Guaranteed  Manure 
Company  v.  Donald,  4  H.  &  N.  8. 

When  powers  are  granted  by  act 
of  Parliament  to  a  public  company 
for  specific  purposes,  as  for  instance 
to  a  canal  company  for  making  and 
maintaining  a  free  communication 
between  different  places  by  navig- 
able canals,  the  ordinary  doctrines 
as  to  the  permissive  use  of  water, 
win  not  apply  in  such  a  case,  and 
no  grant  can  be  made  by  the  canal 
company  of  the  use  of  any  water 
which  might  injuriously  affect  those 
purposes.  The  Proprietors  of  Staf- 
fordshire and  Worcestershire  Canal 
Navigation  v.  Proprietors  of  Bir- 
mingham Canal  Navigation,  1  L. 
E.,  H.  L.  254. 

Consequently  no  right  by  pre- 
scription could,  in  such  a  case, 
have  any  foundation  in  grant.     lb. 

Right  to  light  and  air. 

According  to  the  ordinary  rule  of 
law,  Cujus  est  solum,  ejus  est  usque  ad 
ccelum,  whoever  has  then  got  the 
site  is  the  owner  of  everything  up 
to  the  sky,  and  therefore  to  the 
vertical  column  of  au*  above  the 
Bite.  9  L.  E.,  Eq.  673.  See  also 
Pickering  v.  Rudd,  4  Camp.  219 ; 
Fay  V.  Prentice,  1  C.  B.  828. 

The  ordinary  presumption  of  law 
may  be  rebutted,  particularly  with 
regard  to  property  in  towns,  by  the 
fact  that  other  adjoining  tenements, 
either  from  there  having  been  once 
a  joint  ownership  or  from  other  cir- 
cumstances, protrude  themselves 
over  the  site.     9  L.  E.,  Eq.  673. 

A  protrusion,  however,  of  a  por- 
tion of  the  upper  floor  of  a  house, 
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which  remains  the  property  of  a 
person  who  has  sold  the  adjoining 
house  and  its  site,  over  which  such 
portion  protrudes,  will  not,  in  the 
absence  of  contract,  interfere  with 
the  right  of  the  purchaser  to  the 
ownership  of  the  vertical  column  of 
air  in  accordance  with  the  general 
rule.  Corhett  v.  Hill,  9  L.  E.,  Eq. 
671.  See  and  consider  Kerslake  v. 
White,  2  Stark.  508  ;  Martyn  v. 
Lawrence,  2  De  G.  J.  &  8.  261. 

The  person  who  builds  a  house 
on  the  extremity  of  his  land  is  only 
entitled  to  the  light  above  it  accord- 
ing to  the  maxim,  Cvjui  est  solum 
ejus  est  usque  ad  cmlum  ef  ad  in- 
feros, and  is  not  entitled  of  com- 
mon right  to  the  lateral  passage  of 
light.  This  he  can  only  claim  as 
an  easement,  and  not  by  a  single 
act  of  appropriation.  Where,  there- 
fore a  person  builds  upon  the  fur- 
thest extremity  of  his  own  land,  with 
windows  opening  towards  his  neigh- 
bour's land,  although  the  latter 
cannot  complain  that  his  privacy  is 
thereby  violated,  he  may  at  any 
time  within  twenty  years,  by  build- 
ing or  otherwise  upon  his  own  land, 
obstruct  the  windows  so  as  to  pre- 
vent the  acquisition  of  an  easement. 
(Chandler  v.  Thoni2]son,  3  Camp. 
82;  Moore  v.  Bawson,  3  B.  &  C. 
340.)  After  the  expiration  of  that 
period,  both  before  (Moore  v.  Eaio- 
son,  3  B.  &  C.  340)  and  after  the 
statute  2  &  3  WiLl.  4,  c.  71  (see 
ante,  pp.  183,  185),  the  owner  of 
the  buildings  wUl  acquire  a  right  to 
the  light  by  prescription,  and  his 
neighbour  cannot  either  by  a  new 
erection,  or  by  raising  an  old  one  to 
a  greater  height,  materially  inter- 
fere with  its  enjoyment.  Dunball  v. 


Walters,  35Beav.  566 ;  YatcsY.  Jack, 
1  L.  E.,  Ch.  App.  295  ;  see  also  Fen- 
tvarden  v.  Ching,  Moo.  &  Malk.  400. 

An  exception,  it  seems,  occurs  in 
the  case  of  a  railway  acquiring  land 
in  fee  simple,  for  although  it  does 
so,  it  acquires  it  solely  for  the  pur- 
pose of  constructing  and  using  the 
railway,  and  wiU  therefore  have  no 
right  to  erect  hoardings  to  prevent 
prescriptive  rights  being  acquired 
for  windows  looking  across  the  line 
of  railway.  Norton  v.  London  and 
North  Western  Railway  Company, 
9  Ch.  D.  623. 

The  statute,  however,  under 
which  twenty  years'  enjoyment 
gives  a  title  to  light,  has  not  altered 
the  nature  of  the  right,  or  the  prin- 
ciple on  which  it  is  to  be  deter- 
mined whether  the  right  has  been 
infringed,  but  it  has  merely  sub- 
stituted' a  statutory  title  for  the 
fiction  of  a  presiuned  grant.  Per 
Lord  Selborne,  L.  C,  in  City  of 
London  Brewery  Company  v.  Ten- 
nant,  9  L.  E.,  Ch.  App.  219. 

The  nature  and  extent  of  the 
right  before  the  statute  was  to  have 
that  amount  of  light  through  the 
windows  of  a  house  which  was 
sufficient,  according  to  the  ordinary 
notions  of  mankind,  for  the  com- 
fortable ease  and  enjoyment  of  that 
house  as  a  dwelling  house,  or  for 
the  beneficial  use  and  occupation  of 
the  house,  if  it  were  a  warehouse, 
a  shop,  or  other  place  of  business. 
That  was  the  extent  of  the  ease- 
ment— a  right  to  prevent  your 
neighbour  from  building  upon  his 
land  so  as  to  obstruct  the  access  of 
sufficient  light  and  air  to  such  an 
extent  as  to  render  the  house  sub- 
stantially less  comfortable  and  en- 
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joy  able The  statute  has  in 

no  degree  whatever  altered  the  pre- 
existing law  as  to  the  nature  and 
extent  of  this  right.  Per  Sir  W. 
M.  James,  L.  J.,  inKelk  v.  Pearson, 
6  L.  E..,  Ch.  App.  811,  approved  by 
Lord  Selborne,  L.  C,  in  City  of 
London  Breioery  Company  v.  Tennant, 
9  L.  E.,  Ch.  App.  218  ;  Macley  v. 
Scottish  Widows  Society,  11  I.  E., 
Eq.  114,  reversing  S.  C,  10  I.  E., 
Eq.  541 ;  and  see  and  consider 
Yates  V.  Jack,  1  L.  E.,  Ch.  App. 
295,  2  Hem.  &  Mill.  650  ;  Dent  v. 
Auction  Mart  Company,  2  L.  E., 
Eq.  238 ;  Clarke  v.  Clark,  1  L.  E., 
Ch.  App.  16;  Lanfranchi  v.  Mac- 
kenzie, 4L.  E.,  Eq.  421. 

The  owner  of  the  dominant  tene- 
ment is  entitled  to  the  same  quan- 
tum of  Hght  as  he  had  enjoyed 
during  the  period  which  has  gained 
a  right  by  prescription,  irrespective 
of  the  purpose  for  which  he  had 
enjoyed  it.  In  determining  there- 
fore whether  any  obstruction  in- 
terferes injuriously  with  the  right  to 
access  of  light,  the  true  test  wiU.  be 
not  whether  there  remains  sufficient 
light  for  the  dominant  tenement, 
according  to  the  actual  mode  of 
occupation,  but  whether  there 
exists  an  actual  diminution  of  light 
which  is  injurious  to  the  tenement, 
either  in  its  then  existent  or  in  any 
future  condition.  See  LuttreVs 
Case,  4  Eep.  87  a ;  Roberts  v. 
Macord,  1  Moo.  &  Eob.  230  ;  Moore 
V.  Hall,  3  Q.  B.  D.  178  ;  AynsleyY. 
G'fore?-,  18L.E.,Eq.544;  lOL.E., 
Ch.  App.  283 ;  Yates  v.  Jack,  1 
L.  E.,  Ch.  App.  298  ;  Dent  v.  Aiic- 
tion  Mart  Company,  2  L.  E.,  Eq. 
238  ;  Calcraft  v.  Thompson,  15 
W.  E.  387 ;   Courtauld  v.  Legh,  4 


L.  E.,  Ex.  126;  Young  v.  Shaper, 
21  "W.  E.  135,  overruling  on  this 
point  Martin  v.  Gohle,  1  Campb. 
320;  Jackson  v.  Duke  of  Newcastle, 
3  De  G.,  J.  &.  S.  276. 

The  onus,  however,  of  proving 
that  there  has  been  a  substantial 
diminution  of  the  light  lies  on  the 
plaintiff,  and  where  the  plaintiff, 
although  he  shows  some  loss  of 
light,  fails  to  show  such  an  ob- 
struction of  light  as  to  interfere 
with  the  ordinary  occupations  of 
life,  the  Court  wOl  not  interfere 
{Clarke  v.  Clark,  1  L.  E.,  Ch.  App. 
16 ;  Lanfranchi  v.  Mackenzie,  4 
L.  E.,  Eq.  421 ;  AdamsonY.  Gatty, 
5  "W.  E.  1 84 ;  Dickinson  v.  Har- 
hottle,  28  L.  T.,  N.  S.  186) ;  and  it 
seems  that  in  order  to  establish  a 
right  to  an  extraordinary  amount 
of  light  necessary  for  a  particular 
purpose  or  business  to  an  ancient 
window,  open,  uninterrupted  and 
known  enjoyment  of  such  Hght  in 
the  manner  in  which  it  is  at  present 
enjoyed  and  claimed  must  be  shown 
for  a  period  of  twenty  years.  Lan- 
franchi V.  Mackenzie,  4  L.  E.,  Eq. 
421  ;  Aclamson  v.  Gatty,  5  "W.  N. 
184  ;  Dickinson  v.  Harhottle,  28 
L.  T.,  N.  S.  186. 

And  where  the  plaintiff  was  de- 
scribed in  a  lease  as  a  diamond 
merchant,  it  was  held  that  the  land- 
lord was  not  at  liberty  to  assert  that 
ho  was  only  entitled  to  the  ordinary 
light  of  a  dwelling-house,  and  that 
a  very  small  diminution  or  altera- 
tion in  the  light  being  injurious  to 
a  person  carrying  on  such  a  trade, 
he  was  entitled  to  relief.  See  Herz 
V.  Tlie  Union  Bank  of  London,  2 
Giff.  686. 

Expressions  were  made  use  of  by 
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Lord  Cramvorth,  L.  C,  in  Clarke 
V.  Clark,  1  L.  E.,  Ch.  App.  16, 
which  were  calculated  to  produce, 
and  which  did  in  fact  produce, 
the  impression  that  he  was  of 
opinion  that  when  the  light  and  air 
coming;  from  ancient  windows  in  a 
house  in  any  large  town  will  be 
obstructed  by  buildings  about  to  be 
erected,  the  owner  of  such  ancient 
lights  must,  in  order  to  entitle  him 
to  relief,  make  out  a  greater  degree 
of  damnification  than  he  would  be 
obliged  to  make  out  if  his  house 
had  been  situated  in  the  country. 
This  case  was  to  a  certain  extent 
followed  by  the  Lords  Justices  in 
the  cases  of  Durell  v.  Pritchard, 
1  L.  E.,  Ch.  App.  244,  and  Robson 
V.  WMttingham,  lb.  442.  How- 
ever, in  Yates  v.  Jack,  1  L.  E.,  Ch. 
App.  295,  Lord  Oranworth,  L.  C, 
though  not  in  express  terms  repu- 
diating that  principle,  used  lan- 
guage that  amounted  to  a  negation 
of  it,  and  it  has  since  been  dis- 
tinctly decided  that  with  respect  to 
the  owner  of  ancient  lights  to  be 
protected  against  any  obstruction  to 
the  access  of  light  and  air  to  his 
windows,  there  is  no  distinction 
between  houses  in  towns  and  houses 
in  the  country.  Dent  v.  The  Auc- 
tion Mart  Company,  2  L.  E.,  Eq. 
238  ;  Martin  v.  Headon,  2  L.  E., 
Eq.  425. 

The  question  how  far  any  altera- 
tion in  windows  by  the  owner  of 
the  dominant  tenement  wiU  affect 
his  right,  will  be  hereafter  con- 
sidered.    See  pp.  234,  235. 

By  the  custom  of  London,  a  build- 
ing might  be  raised  upon  the  old 
foundation  to  any  height,  although 
ancient  windows  or  lights  in  the 


nest  house  were  stopped,  if  there 
were  no  agreement  in  writing  re- 
strictive of  the  custom  (Com.  Dig. 
London,  N  (5) ;  Winstanley  v.  Lee, 
2  Swanst.  339).  This  custom,  how- 
ever, was  abrogated  by  2  &  3  WiU. 
4,  c.  71,  s.  3;  Suiters'  Company  v. 
Jay,  3  Q.  B.  109;  Truscott  v.  Mer- 
chant Tailors'  Company,  11  Exch. 
855 ;  Yates  v.  Jack,  1  L.  E.,  Ch. 
App.  295,  299. 

Right  of  Prospect. 

A  right  to  a  prospect  can  be  ac- 
quired only  by  grant  or  covenant, 
and  not  by  prescription.  Thus,  in 
Attorney-General  Y.  Doughty,  2  Ves. 
453,  where  a  motion  was  made  to 
stop  proceeding  in  certain  buildings 
which  would  intercept  the  prospect 
from  Gray's  Inn  Gardens,  Lord 
Hardwioke,  C,  refused  to  grant  an 
injunction  before  answer.  "I 
know,"  said  his  Lordship,  "of  no 
general  rule  of  common  law  which 
says,  that  building  so  as  to  stop 
another's  prospect  is  a  nuisance. 
Were  that  the  case  there  could  be 
no  great  town,  and  I  must  grant 
injunctions  to  all  the  new  buildings 
in  this  town :  it  depends,  therefore, 
on  particular  right,  and  then  the 
party  must  first  have  an  opportunity 
to  answer  it.  .  .  .  There  may  be 
such  a  right  as  this,  as  upon  the  act 
of  parliament  touching  Lincoln's 
Inn.  That  was  upon  agreement 
of  the  parties,  which  if  shown  here 
would  be  different,  or  if  there  was 
ground  to  presume  such  an  agree- 
ment, but  then  the  party  must  have 
an  opportunity  to  answer  that."  See 
also  Aldred's  Case,  9  Co.  Eep.  58  b. 

So  the  erection  of  a  building 
wiU  not  be  restrained  because  it 
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injures  the  plaintiff  by  obstructing 
tbe  MXQw  of  bis  place  of  business. 
Butt  V.  Imperial  Gas  Company,  2 
L.  E.,  Ch.  App.  158. 

A  person  may  acquire  a  rigbt 
to  bave  an  uninterrupted  prospect 
by  a  contract  {Squire  v.  Campbell, 

1  My.  &  Cr.  459 ;  Tulh  v.  Moxhay, 

2  Pb.  774  ;  Western  v.  Macdermot, 
1  L.  E.,  Eq.  499  ;  2  L.  E.,  Cb.  App. 
72),  or  where  be  bas  been  induced 
to  build  upon  the  faith  of  a  repre- 
sentation made  to  him  that  a  par- 
ticular view  or  prospect  cannot  be 
interfered  with.  See  Piggott  v. 
Stratton,  Johns.  341 ;  1  De  Gr.,  F.  & 
J.  33. 

Air  and  Wind. 

The  question  bas  been  raised 
whether  a  person  is  entitled  to  have 
the  full  and  uninterrupted  access  to 
an  ancient  mill  of  the  currents  of 
wind  and  air  which  are  essential  to 
its  use.  In  an  Anonymous  case, 
Winch's  Eeports,  3  (cited  Vin.  Abr. 
Nusance  (G.)  pi.  16,  "Winch,  J., 
said,  "  that  it  was  adjudged  in  this 
court  (Common  Bench),  that  where 
one  erected  a  house  so  high  in 
Finsbury  Fields  by  the  windmills, 
that  the  wind  was  stopped  from 
them,  that  it  was  adjudged  in  this 
case  that  the  bouse  shall  be  broken 
down." 

In  Eolle's  Abridgment,  Triall,  pi. 
23,  "In  an  assise  of  nuisance 
brought  because  levavit  domum  ad 
nocumentum  of  bis  mill,  by  which 
the  wind  is  prevented  from  coming 
to  his  mill,  so  that  he  cannot  grind, 
&c.,  and  the  jury  found  that  the 
defendant  had  erected  a  new  bouse, 
and  that  only  two  yards  on  the  top 
of  the  bouse  is  a  nuisance ;   this 


is  found  for  the  plaintiff,  for  here 
the  declaration  is  not  falsified  but 
only  abridged,  and  the  judgment 
shall  be  that  the  two  yards  be  cast 
down."  TraherrCs  Case,  Godbolt, 
233. 

In  Goodman  and  Gore's  Case, 
Godbolt,  189,  it  is  said  that  Good- 
man brought  an  assize  against  Gore 
and  others  for  erecting  two  bouses 
at  the  west  end  of  his  windmill  per 
quod  ventus  impeditur,  &c.  And  it 
was  given  in  evidence  that  the  said 
houses  were  situate  about  eighty 
feet  from  the  said  mill,  and  that  in 
height  it  did  extend  above  the  top 
of  the  mni,  and  in  length  it  was 
twelve  yards  from  the  mill,  and 
notwithstanding  this  nearness  the 
Court  directed  the  jury  to  find  for 
the  defendant. 

In  the  case  of  Wehb  v.  Bird,  10 
C.  B.,  N.  S.  268,  it  has  been  deter- 
mined by  the  Court  of  Common 
Pleas  that  the  owner  of  a  windmUL 
cannot  claim,  either  by  prescription 
or  presumption  of  a  grant  arising 
from  twenty  years'  acquiescence,  to 
be  entitled  to  the  free  and  un- 
interrupted passage  of  the  currents 
of  wind  and  air  to  his  mill ;  and 
that  such  a  claim,  is  not  within  the 
second  section  of  2  &  3  "Will.  4, 
c.  71,  which  is  confined  to  rights  of 
way  or  other  easements  to  be  exer- 
cised upon  or  over  the  surface  of 
the  adjoining  land. 

In  giving  judgment  their  Lord- 
ships thought  that  the  cases  referred 
to  in  "Winch  and  in  Eolle's  Abridg- 
ment, might  be  explained  in  conse- 
qiience  of  the  mills  in  those  cases 
having  been  privileged  mills,  where 
the  lord  of  the  manor  had  a  prescrip- 
tive right  to  compel  all  the  resi- 
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dents  within,  the  manor  to  grind 
their  corn.  And  Byles,  J.,  said, 
"The  right  to  light  has  led  to 
di£B.oulty  enough.  But  a  claim  to 
have  an  uninterrupted  flow  of  wind 
and  air  to  a  mUl,  whose  position 
varies  according  to  the  quarter 
from  which  the  wind  blows,  would 
from  its  extensive  nature  give  rise 
to  infinitely  more  litigation.  If  such 
a  right  exists  as  to  a  mill,  it  must 
equally  exist  as  to  weather-cooks," 
p.  286.  This  judgment  has  been 
lately  affirmed  by  the  Exchequer 
Chamber.  See  13  0.  B.,  N.  S.  841. 
As  to  the  right  of  air  through 
windows,  see  Moseley  v.  Bland,  9 
Rep.  58  a,  cited;  Gale  v.  Abbot,  8 
Jur.,  N.  S.  987;  Bent  v.  Auction 
Mart  Company,  2  L.  E.,  Eq.  238  ; 
Johnson  v.  Wyatt,  2  De  G.,  J.  &  S. 
18;  9  Jur.,  N.  S.  1333;  Curriers' 
Company  v.  Corhett,  11  Jur.,  N.  S. 
719. 

Eights  of  Way. 

Eights  of  way  being  of  various 
kinds,  often  for  limited  purposes, 
as  a  foot- way  {Cousens  v.  Ease,  12 
L.  E.,  Eq.  366),  a  horse-way,  a 
carriage-way  ( Watts  v.  Kelson,  6 
L.  E.,  Ch.  App.  166),  a  way  to 
church  (Yin.  Abr.  Nuisance,  H.  15), 
a  way  to  a  building  of  a  particular 
kind  {Allan  v.  Gomme,  11  Ad.  & 
EU.  760,  and  seeHetming  v.  Burnet, 
8  Exch.  194) ;  sometimes  for  par- 
ticular articles  only,  as  for  agri- 
cultural produce  only  {Jackson  v. 
Stacey,  Holt's  N.  P.  455  ;  Bradburn 
V.  Morris,  3  Ch.  D.  812),  the 
carriage  of  water  only  {Knight  v. 
Woore,  cited  5  Bing.  N.  C.  625), 
or  coal  only  {Iveson  v.  Moore,  Ld. 
Eaym.  486;  1  Salk.  15),  or  for  aU 
articles    except    coal    {Marquis  of 


Stafford  v.  Coyney,  7  B.  &  C.  257) ; 
for  all  purposes  for  which  it  was 
wanted  in  a  former  condition  of 
the  property  ( Wimbledonand  Putney 
Commons  Conservators  v.  Dixon,  1 
Ch.  D.  362) ;  it  is  clear  that  no 
greater  or  any  different  servitude 
can  be  imposed  upon  the  owner  of 
the  servient  tenement. 

In  the  case  of  a  grant,  the  grant 
itself  {Brunton  v.  Hall,  1  G.  &  D. 
207),  in  the  case  of  prescription,  the 
usage  of  the  owner  of  the  dominant 
tenement  {Coivling  v.  Higginson, 
4  Mees.  &  W.  245),  will  be  the  test 
for  determining  the  extent  of  his 
right. 

And  in  the  absence  of  any  clear 
indication  of  the  intention  of  the 
parties,  the  maxim  that  a  grant 
must  be  construed  most  strongly 
against  the  grantor  must  be  applied. 
Thus,  in  South  Metropolitan  Ceme- 
tery Company  v.  Eden,  16  C.  B.  42, 
where  a  grant  was  produced  with- 
out stating  the  object  of  the  grant, 
it  was  the  opinion  of  the  judges 
that  the  grant  was  general,  and 
that  the  way  in  that  case  might  be 
used  to  any  part  of  the  land  to 
which  the  way  was  granted. 

In  the  Eoman  law  a  sup  erior  right 
of  way  included  within  itself  those 
of  an  inferior  class,  see  I.  ff.  de  Serv. 
prasd.  (Lib.  2,  tit.  3),  where  it  is 
said,  "  Iter  est  jus  etmdi  ambulandi 
hominis,  non  etiam  jumentum  agendi 
vel  vehiculum.  Actus  est  jus  agendi 
vel  jumentum  vel  vehiculum.  Ita 
qui  iter  habet,  actum  non  habet ;  qui 
actum  habet,  et  iter  habet  {eoque 
uti  potest),  etiam  sine  jumento.  Via 
est  jus  eundi  et  agendi  et  ambulandi  ; 
nam  et  iter  et  actum  via  in  se  con- 
tinet."     See  also  Co.  Litt.  56  a. 

This  seems  scarcely  to  be  the  case 
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with  the  English  l&vr,  although  it 
may  be  matter  for  the  considera- 
tion of  a  jury.  Thus  evidence  of 
a  prescriptive  right  of  way  for  all 
manner  of  carriages  does  not  neces- 
sarily prove  a  right  of  way  for  all 
manner  of  cattle,  though  it  may  he 
evidence  of  a  drift-way,  for  the  jury 
to  consider  together  with  other  evi- 
dence {Ballard  v.  Dyson,  1  Taunt. 
279).  "  I  have  always,"  saidMans- 
field,  C.  J.,  "  considered  it  as  a  matter 
of  evidence,  and  a  proper  question 
for  a  jury,  to  find  whether  a  right 
of  way  for  cattle  is  to  be  presumed 
from  the  usage  proved  of  a  cart- 
way. Consequently,  although  in 
certain  cases  a  general  way  for 
carriages  may  be  good  evidence, 
from  which  a  jury  may  infer  a 
right  of  this  kind,  yet  it  is  only 
evidence ;  and  they  are  to  compare 
the  reasons  which  they  have  for 
forming  an  opinion  on  either  side. 
As  well  at  the  trial  as  since,  I  have 
thought  that  there  might  often  be 
good  reasons  why  a  man  should 
grant  a  right  of  carriage-way,  and 
yet  no  way  for  cattle.  That  would 
be  the  case  where  a  person  who 
lived  next  to  a  mews  in  London 
should  let  a  part  of  his  own  stable 
with  a  right  of  carriage-way  to  it 
which  would  be  used  with  very- 
little,  if  any,  inconvenience  to  him- 
self ;  yet  there  it  would  be  a  mon- 
strous inference  to  conclude,  that 
if  a  butcher  could  establish  a 
slaughter-house  at  the  inner  end  of 
the  mews,  without  being  indictable 
for  a  nuisance,  he  might  therefore 
drive  horned  cattle  to  it,  which 
would  be  an  intolerable  annoyance 
to  the  grantor.  So  cases  may  exist 
of  a  grant  of  land,  where,  from  the 
nature  of  the  premises,  permission 


must  be  given  to  drive  a  cart  to 
bring  corn  or  the  like,  and  the  right 
might  be  exercised  without  any 
inconvenience  to  the  grantor ;  but 
it  does  not  follow  that  cattle  may 
be  driven  there."  See  also  Cow- 
ling V.  Higginson,  4  Mees.  &  W. 
245 ;  Higham  v.  liabett,  5  Bing. 
N.  0.  622;  7  Scott,  827;  Brunlon 
V.  Hall,  1  Gale  &  Dav.  207  ;  Dur- 
ham and  Sunderland  Railway  Com- 
pany V.  Walker,  2  Q.  B.  963  ;  Dare 
V.  Heathcote,  25  L.  J.,  N.  S.,  Exch. 
245 ;  Hawhins  v.  Carbines,  27  L. 
J.,  Exch.  44 ;  Dyce  v.  Hay,  1 
Macq.  H.  L.  Oas.  305 ;  Allen  v. 
Gomnie,  11  Ad.  &  Ell.  759;  Hen- 
ning  v.  Burnet,  8  Exch.  194. 

AVhere  a  person  is  possessed  of  a 
close,  the  only  approach  to  which  is 
along  a  way  through  closes  belong- 
ing to  such  person  and  another,  in 
the  absence  of  any  direct  evidence 
of  ownership,  the  presumption  is 
that  the  soil  of  the  way  belongs  in 
moieties  to  the  owners  of  the  ad- 
joining closes,  and  that  in  respect 
of  the  close  at  the  end  of  the  way, 
the  owner  thereof  has  a  mere  ease- 
ment. Smith  V.  Hoxoden,  14  0.  B., 
N.  S.  398  ;  and  see  Holmes  v.  Bel- 
lingham,  7  C.  B.,  N.  S.  329. 

And  it  seems  that  where  an  oc- 
cupation road  follows  the  boundary 
of  two  estates  so  as  to  afford  a  pre- 
sumption of  ownership  ad  medium 
Jilum,  such  owner  has  the  right  to 
use  the  road  for  all  purposes,  though 
the  actual  user  has  been  only  for 
limited  purposes.  Bradburn  v. 
Morris,  3  Ch.  D.  812. 


Right  to  Natural  Support  to  Land. 

Every  man  is  entitled  to  have  his 
land  in  its  natural  state  supported 


Digitized  by  Microsoft® 


SURY   V.    PlGOT. 


207 


by  the  adjacent  land  of  his  neigh- 
bour, against  whom  an  action  will 
lie  if  by  digging  on  his  own  land 
he  removes  that  support,  quite  in- 
dependent of  the  fact  whether  his 
workings  are  stilf ully  or  unskilfully 
conducted.  Wilde  v.  Minsterlexj, 
2  Eoll.  Abr.  564,  Trespass,  Justiii- 
cation,  I.  pi.  1  ;  Humphries  v. 
Brogden,  12  Q.  B.  743;  Hunt  v. 
Peake,  Johns.  710. 

Where,  however,  the  land  is  not 
in  its  natural  state,  as,  for  instance, 
from  having  been  formerly  exca- 
vated, the  owner  thereof  cannot 
complain  of  operations  by  the  pro- 
prietor of  the  adjacent  land,  which, 
if  the  excavations  had  not  been 
made,  would  not  have  occasioned 
any  substantial  injury.  See  Corpo- 
ration of  Birmingham  v.  Allen,  6 
Ch.  D.  284. 

This  right  to  lateral  support  from 
adjoining  soil  is  not  an  easement, 
or  Hke  the  support  of  one  building 
upon  another,  supposed  to  be  gained 
by  grant,  but  is  a  right  of  property 
passing  with  the  soil.  Tluis,  if  the 
owner  of  two  adjoining  closes  con- 
veys away  one  of  them,  the  alienee, 
without  any  grant  for  that  purpose, 
is  entitled  to  the  lateral  support  of 
the  other  close  the  very  instant 
when  the  conveyance  is  executed, 
as  much  as  after  the  esj)iratioa  of 
twenty  years,  or  any  longer  period. 
Per  Lord  Campbell,  C.  J.,  in 
Humphries  v.  Brogden,  12  Q.  B.  744. 

The  right  to  the  lateral  support 
of  the  land  of  a  neighbour  is  an 
implied  one,  and  is  capable  of  being 
rebutted  by  the  existence  of  stipu- 
lations which  are  inconsistent  with 
it  {Murchie  v.  Blach,  19  C.  B.,  N.  S. 
190).    And  stipulations  as  to  the 


manner  of  working  the  minerals 
and  for  compensation  do  not  alter 
the  case.  Humphries  v.  Brogden, 
12  Q.  B.  739;  Harris  y.  By  ding,  5 
M.  &  W.  60 ;  Roberts  v.  Haines,  6 
Ell.  &  Bl.  643  ;  7  lb.  625. 

Upon  the  same  principle,  where 
the  surface  of  land,  and  the  minerals 
under  it,  are  held  as  separate  tene- 
ments by  different  owners,  of  com- 
mon right  the  owner  of  the  surface 
is  entitled  to  support  from  the  sub- 
jacent strata,  without  reference  to 
the  nature  of  the  strata,  or  the  diiii- 
culty  of  propping  up  the  surface 
{Humphries  v.  Brogden,  12  Q.  B. 
739  ;  Roivhotham  v.  Wilson,  6  Ell. 
&  Bl.  593;  Eoherts  v.  Haines,  7 
Ell.  &  Bl.  625  ;  Harris  &  Ryding, 
5  M.  &  "W.  60 ;  see  also  Rogers 
V.  Taylor,  2  H.  &  N.  828).  And 
even  although  there  be  an  absence 
of  negligence  in  working  the  mines. 
Humphries  v.  Brogden,  12  Q.  B.  739; 
Brown  v.  Robins,  4  H.  &  N.  186; 
Hunt  V.  Peake,  John.  705  ;  Stroyan 
V.  Knowles,  6  H.  &  N.  454;  Smart 
V.  Morton,  5  Ell.  &  Bl.  30. 

No  cause  of  action,  however,  will 
accrue  to  the  owner  of  land  against 
his  neighbour  who  withdraws  or 
excavates  the  soil  on  his  own  land, 
so  long  as  no  damage  is  occasioned 
thereby ;  it  only  accrues  so  as  to 
cause  the  Statute  of  Limitations  to 
run  when  the  actual  damage  first 
took  place  (Bonomi  v.  Backhouse,  2 
EU.  B.  &  EU.  622,  659;  7  Jur., 
N.  S.  809;  9  H.  L.  Ca.  503,  nom. 
Backhouse  v.  Bonomi).  Secus,  where 
the  minerals  taken  belong  to  the 
owner  of  the  surface.  SpioorY.  Green, 
9  L.  E.,  Ex.  99. 

It  seems  that  as  damages  result- 
ing from  one  and  the  same  cause  of 
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action  must  be  assessed  and  re- 
covered once  for  all,  that  not  only 
existing  but  future  damage  may  be 
recovered  in  an  action  for  injury  to 
the  plaintiff's  land  and  buildings, 
by  removal  of  lateral  support 
through  necessary  operations  car- 
ried on  by  the  defendant  on  his 
own  land  adjoining.  Lamb  v. 
Walker,  3  Q.  B.  D.  389,  Cockburn, 
C.  J.,  diss. 

Inasmuch  as  a  person  has  a  clear 
right  to  build  as  he  thinks  fit  on  his 
own  land,  upon  the  assumption  that 
sufficient  support  will  be  left  to 
bear  the  burden  of  the  soil  itself, 
he  may  bring  an  action  for  damages 
occasioned  by  the  subsidence  of  the 
soil,  on  account  of  the  withdrawal 
of  the  lateral  or  vertical  support  to 
which  he  was  entitled  from  his 
neighbour's  soil,  although  the 
houses  have  been  erected  within 
twenty  years,  provided  their  iveight 
did  not  contribute  to  the  subsidence. 
Brown  v.  Robins,  4  H.  &  N.  186  ; 
Stroyan  v.  Knowles,  and  Hamer  v. 
Knowles,  6  H.  &  N.  454  ;  Hunt  v. 
Peahe,  Johns.  705  ;  and  see  Smith 
V.  Thackerah,  1  L.  E.,  C.  P.  569. 
There  A.  dug  a  well  near  B.'s  land, 
and  afterwards  filled  up  the  well 
with  such  loose  earth  that  the 
ground  round  it  sank,  and  a  building 
erected  on  B.'s  land  within  twenty 
years  fell,  and  it  was  proved  that  if 
the  buUding  had  not  been  on  B.'s 
land,  the  land  would  stiU  have  sank, 
but  the  damage  to  B.  would  have 
been  inappreciable.  It  was  held  by 
the  Court  of  Common  Pleas  that  B. 
had  no  right  of  action  against  A. 
"Por  a  man  to  dig  a  hole,"  said 
Earle,  C.  J.,  "  in  his  own  land  is  in 
itself  a  perfectly  lawful  act  of  owner- 


ship, and  it  only  becomes  a  wrong 
if  it  injures  his  neighbour;  and 
since  it  is  the  injury  itself  which 
gives  rise  to  the  right  of  action, 
there  can  be  no  right  of  action 
unless  the  damage  be  of  an  appre- 
ciable amount.  ...  In  the  present 
case  the  digging  the  well  and  filling 
it  up  again  were  in  themselves  per- 
fectly lawful  acts,  and  the  jury  have 
found  that  they  did  no  sensible 
damage  to  the  plaintiff,  and  he  has 
therefore  no  right  of  action." 

And  a  person  may  by  contract  be 
deprived  of  the  right  to  lateral  sup- 
port. Murchie  v.  Black,  19  C.  B., 
N.  S.  190. 

In  the  absence  of  any  deeds  ap^ 
pearing  to  regulate  the  respective 
rights  of  the  owner  of  the  surface 
and  the  owner  of  the  minerals,  it 
will  be  presumed  that  the  severance 
took  place  in  a  manner  which  would 
confer  upon  the  owner  of  the  sur- 
face a  right  to  the  support  of  the 
minerals.  Por  if  the  owner  of  the 
entirety  is  supposed  to  have  alien- 
ated the  surface,  reserving  the 
minerals,  he  cannot  be  presumed  to 
have  reserved  to  himself,  in  dero- 
gation of  his  grant,  the  power  of 
removing  all  the  minerals  without 
leaving  a  support  for  the  surface ; 
and,  if  he  is  supposed  to  have 
alienated  the  minerals,  reserving  the 
surface,  he  cannot  be  presumed  to 
have  parted  with  the  right  to  that 
support  for  the  surface  by  the 
minerals  which  it  had  ever  before 
enjoyed.  Humphries  v.  Broaden, 
12  Q.  B.  746. 

The  simple  reservation  of  minerals 
in  a  deed  by  which  the  owner  of 
land  grants  it,  reserving  the 
minerals   to   himself,  will  not  de- 
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prive  the  grantee  of  the  surface  of 
the  right  to  the  support  from  the 
minerals,  although  it  be  stipulated 
that  fair  compensation  is  to  be  made 
for  damage  done  to  the  surface  and 
crops  thereon.      Harris  v.  Ryding 
6  M.  &  W.  60  ;  see  also  Roberts  v. 
Haines,  6  Ell.  &  Bl.  643,  where  the 
question  arose  under  an  inclosure 
act;  Smart  v.  Morton,  5  Ell.  &  Bl.  30. 
Upon  the  same  principle,  it  has 
been  held,  in  the  converse  case,  that 
where  minerals  are  demised  and  the 
surface  retained  by  the  lessor,  there 
arises   a  primd  facie  inference   at 
common  law,  that  the  lessor  is  de- 
mising them  in  such  manner  as  is 
consistent  with   the    retention  by 
himself  of  his  own  right  to  support 
{JDugdale  v.   Robertson,  3  K.   &  J. 
695,  700).     And  it  has  been  laid 
down  that,  in  the  absence  of  express 
words  showing  distinctly  that  the 
owner  of  the  surface  has  waived  or 
qualified  his  right,  the  presumption 
is,  that  what  he  retains  is  to  be  en- 
joyed by  him  modo  et  formd,  as  it 
was  before  he  parted  with  the  sub- 
jacent strata.     Per  Wood,  V.-C,  in 
Dugdale  v.  Robertson,  3  K.  &  J.  700. 
In  a  subsequent  case,  however, 
it  has  been  held  that  the  case  of  a 
mining  lease  granted  by  the  owner 
both  of  the  surface  and  the  minerals 
is  not  analogous  to  that  of  the  re- 
servation of  the  mines  on  a  convey- 
ance of  the  surface,  and  that  in  the 
absence  of  contract  the  lessor  is  not 
entitled  to  support  of  the  surface, 
See£'afZo«v. /e/coc/c,  L.  E.,7Ex.  379. 
Thare  the  lease  empowered  the  lessee 
to  win  all  the  mine,  a  bed  of  coal, 
leaving  certain  pillars.     The  lessees 
worked  the  mines    in    the    usual 
course,  leaving  the  specified  pillars  ; 

T.L.C. 


it  was  held  by  the  Coutt  of  Ex- 
chequer, Bramwell  dubitante,  that 
the  lessees  were  not  liable  for  a 
subsidence  which  injured  the  lands 
and  buildings  of  the  lessors.  See 
also  Taylor  v.  Shafto,  8  B.  &  S. 
228  ;  Shafto  v.  Johnson,  8  B.  &  S. 
252  n.  (a) ;  Dugdale  v.  Robertson,  3 
K.  &  J.  695  ;  Smith  v.  Darby,  7 
L.  E.,  Q.  B.  716. 

There  is  no  material  difference 
whether  the  severance  is  efi'ected  by 
an  ordinary  conveyance,  or  under 
the  compulsory  powers  of  an  act  of 
parliament.  A  conveyance,  for  in- 
stance, of  land  to  a  railway  com- 
pany, for  the  purposes  of  the  line, 
gives  a  right  by  implication  to  all 
reasonable  subjacent  and  adjacent 
support  connected  with  the  subject- 
matter  of  the  conveyance ;  and, 
therefore,  although  in  the  convey- 
ance to  the  railway  company  the 
minerals  are  reserved,  the  grantor 
is  not  entitled  to  work  them,  even 
under  his  own  land,  in  any  manner 
calculated  to  endanger  the  railway. 
The  Caledonian  Railway  Company 
V.  Sprot,  2  Macq.  H.  L.  Ca.  449; 
North  Eastern  Railioay  Company  v. 
Elliott,  1  J.  &  H.  145  ;  2  De  G.,  F. 
&  J.  423  ;  S.  C,  nom.  Elliot  v. 
North  Eastern  Railway  Company, 
10  H.  L.  333;  North  Eastern  Rail- 
way Company  v.  Crossland,  2  J.  & 
H.  565  ;  11  W.  E.,  L.  J.  83  ;  Great. 
Western  Railioay  Company  v.  Smith,, 
2  Ch.  D.  235 ;  S.  C,  Dom.  Proc. 
nom.  Smith  v.  Great  Western  Rail- 
xoay  Company,  3  App.  Ca.  165. 

There  maj-,  however,  be  an  ex- 
press grant  or  stipulation  by  which 
the  owner  of  the  surface  waives  his- 
right  to  support,  and  agrees  to  allow 
the  mines  to  be  so  worked  as  to 
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destroy  his  property.  Rotobothani  v. 
Wilson,  6  EU.  &  Bl.  593 ;  8  H.  L. 
Ca.  348  ;  see  and  consider  Richards 
V.  Harper,  IL.  E.,  Ex.  199  ;  Smith 
V.  Darhy,  7  L.  E.,  Q.  B.  716;  see 
also  Dulce  of  Bttccleiich  v.  Walcefield, 
4L.  E.,  H.  L.  399,  where,  under  the 
words  of  a  special  inclosure  act,  it  was 
held,  first,  that  the  lord  of  the  manor 
was  entitled  to  the  mines  under  the 
land  sold  to  pay  the  expenses  of 
the  act ;  and,  secondly,  that  he  was 
entitled  to  work  such  mines  to  the 
utter  destru-ction  of  tho  surface 
lands  above,  subject  only  to  tho 
Habihty  to  pay  for  damages.  See 
also  Williams  v.  Bagnal,  1  W.  N. 
392  ;  Buchanan  v.  Andrew,  2  L.  E., 
H.  L.  Sc.  286. 

In  the  absence  of  express  words 
it  may  appear  by  necessary  intend- 
ment from  the  contents  of  the  deed 
that  it  was  not  the  intention  of  the 
parties  that  there  should  be  any 
right  to  siqjport  to  his  surface. 

Thus,  if  it  appears  that  damage 
to  the  surface  was  contemplated  by 
the  parties,  and  that  compensation 
was  agreed  to  be  given  for  it,  the 
right  must  be  implied  to  do  the 
thing,  the  power  of  doing  which 
must  have  been  contemplated  by 
the  parties.  Smith  v.  Darhy,  7 
L.  E.,  Q.  B.  716. 

The  question  as  to  the  existence 
of  such  a  contract  is  a  little  influ- 
enced by  the  circumstance  whether 
compensation  is  or  is  not  to  be  made 
to  the  grantee,  and  of  course  it  is 
more  reasonable  to  suppose  that  the 
parties  entered  into  such  a  contract 
if  you  find  that  compensation  is  to 
be  given  to  the  grantee,  than  where 
no  such  compensation  is  given  ;  and 
accordingly,  on  looking  at  the  eases, 
you  will  find  that  where  there  is  no 


compensation,  the  Court  has  thought 
that  to  be  a  sort  of  additional  pre- 
sumption in  favour  of  the  grantee. 
That  is  not  a  presumption  de  jure, 
but  only  that  sort  of  consideration 
which  influences  the  Court  in  con- 
struing a  difficult  or  an  ambiguous 
instrument,  namely,  that  what  is 
reasonable  is  likely  to  have  been 
the  intention  of  the  parties.  Per 
Sir  G.  Jessel,  M.  E.,  10  L.  E.,  Ch. 
App.  397,  n ;  see  also  IText  v.  Gill, 
7  L.  E.,  Ch.  App.  699 ;  Aspden  v. 
Seddon,  10  L.  E.,  Ch.  App.  394. 

But  every  private  reservation  in 
an  act  must  be  read  as  subject  to 
the  public  provisoes.  Hence,  where 
a  special  inclosure  act  reserved  in 
the  fullest  manner  power  of  working 
mines  under  the  common,  "without 
paying  any  damages  or  making 
any  satisfaction  for  so  doing,"  it 
was  held  that  the  reservation  to 
the  lord  of  the  manor  must  be  taken 
to  be  subject  to  the  public  right 
created  by  the  same  act  to  make 
and  maintain  a  public  highway  over 
the  lands,  and  that  the  assignees 
of  the  lord  had  no  right  to  injure 
the  roads  set  out  in  accordance 
with  the  act.  The  Benfieldside  Local 
Board  V.  The  Consett  Iron  Company, 
Limited,  3  Ex.  D.  54. 

But  whore  the  severance  takes 
place  under  the  provisions  of  acts  of 
parliament,  as  in  the  case  of  railway 
and  canal  acts,  the  right  of  support 
is  freqiiently  modifled  by  the  pro- 
visions therein  contained,  as  in  the 
case  of  the  Eailways  Clauses  Con- 
solidation Act,  1845.  Thus,  where 
a  railway  company,  which  by  agree- 
ment with  the  owner  has  purchased 
his  land  for  the  purpose  of  their 
railway,  and  taken  a  conveyance  in 
the  form  prescribed  by  the  Lands 
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Clauses  Consolidation  Act,  1845, 
and  which,  after  notice  pursuant  to 
the  78th  section  of  the  Railways 
Clauses  Consolidation  Act,  1845,  of 
the  owner's  intention  to  work  the 
minerals  under  the  railway,  has  re- 
fused to  make  him  compensation,  it 
is  not  entitled  to  the  adjacent  or  sub- 
jacent support  of  the  minerals,  but 
the  owner  is  entitled  to  get  them, 
although  the  working  of  them  may 
cause  the  surface  to  subside. 

Where,  however,  under  such  cir- 
cumstances the  company  gives  notice 
that  the  working  the  mines  would 
destroy  the  support  of  the  railway, 
the  owner  of  the  minerals  will  be 
entitled  to  recover  the  compensation 
which  may  be  assessed  under  the 
78th  section.  The  Great  Western 
Hailioay  Company  v.  Fletcher,  5  H. 
&  N.  689  ;  4  H.  &  N.  242.  See 
also  Caledonian  Railway  Company 
V.  Sprot,  2  Macq.  H.  L.  Ca.  449 ; 
Caledonian  Railway  Company  v. 
Lord  Belhaven,  3  Macq.  H.  L.  Oa. 
56  ;  London  and  North  -  Western 
Railway  Company  v.  Ackroyd,  6 
L.  T.  Eep.,  N.  S.  124;  Reg.  v.  The 
Aire  and  Calder  Navigation  Com- 
pany, 8  Jur.,  N.  S.  115;  Midland 
Railway  Company  v,  Chechley,  4 
L.  R.,  Eq.  19;  Fletcher  v.  Great 
Western  Raihvay  Company,  4  H.  & 
N.  242  ;  5  H.  &  N.  689  ;  Bagnally. 
London  and  North  -  Western  Raihvay 
Company,  7  H.  &  N.  423;  Great 
Western  Raihvay  Company  v.  Ben- 
nett, 2  L.  E.,  H.  L.  27  ;  Smith  v. 
Great  Western  Raihvay  Company, 
3  App.  Ca.  165. 

As  to  canal  acts,  see  The  Dudley 
Canal  Company  v.  GrazebrooJc,  1 
B.  &  Ad.  59  ;  7%e  Stourhridge  Navi- 
gation   Company  y.   Earl   Ward,   7 


Jur.,  N.  S.  329  ;    30  L.  J.,  Q.  B. 

108  ;  Wyrley  Canal  Company  v. 
Bradley,  7  East,  368  ;  Bell  v.  Wil- 
son, 2  D.  &  Sm.  395;  1  L.  E., 
Ch.  App.  303  ;  Birmingham  Canal 
Company  v.  Earl  Dudley,  7  H.  & 
N.  969  ;  Whitehoiise  v.  Birmingham 
Canal  Company,  27  L.  J.,  Ex.  25 ; 
Dunn  v.  Birmingham  Canal  Com- 
pany, 7  L.  E.,  Q.  B.  244 ;  8  L.  E., 
Q.  B.  42 ;  Boughton  v.  Midland 
Great  Western  Raihvay  Company, 
7  I.  E.,  C.  L.  169.  As  to  the  mean- 
ing of  the  term  "  surface  "  damage, 
see  Allaway  y.  Wagstaff,  4  H.  &  N. 
681.  As  to  the  meaning  of  the 
term  "minerals,"  see  BbUy.  Wilson, 
1  L.  E.,  Ch.  App.  303. 

After  compensation  has  been 
agreed  on,  and  obtained  or  ten- 
dered, a  perpetual  injunction  may 
be  granted  against  the  working  of 
the  mines.  Smith  v.  Great  Western 
Raihvay  Company,  3  App.  Ca.  165. 

As  the  easement  to  destroy  the 
surface  may,  as  we  have  seen,  be 
acquired  by  grant,  it  would  seem  to 
follow  that  it  may  be  acquired  by 
user.  Carlyon  v.  Lovering,  1  H.  & 
N.  797  ;  Rogers  v.  Taylor,  1  H.  & 
N.  706.  But  see  Rowlotham  y. 
Wilson,  6  E.  &  B.  593;  8  E.  &  B. 
123  ;  8  H.  L.  Ca.  348. 

It  has  been  held,  however,  that 
the  lord  of  a  manor  and  owner  of 
the  mines  cannot  claim  either  by 
prescription  or  custom  a  right  to 
work  the  mines  under  any  land 
within  the  manor  without  making 
compensation  for  the  damage 
thereby  done  to  the  land,  upon  the 
ground  that  such  claim  is  unreason- 
able. See  Hilton  v.  Earl  Granville, 
5  Q.  B.  701 ;  Blachett  v.  Bradley, 
1  B.  &  S.  940 ;  Marquis  of  Salisbury 
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y.  Gladstone,  9  H.  L.  702,  705,  709. 
But  see  Wakefield  v.  Duhe  of  Biic- 
deuch,  4  L.  E.,  H.  L.  399,  410. 

Where,  under  their  acts,  a  water- 
works company  has  power  to  pur- 
chase and  divert  the  ivhole  of  a 
stream,  and  has  also  given  notice 
to  a  riparian  proprietor  that  it 
is  their  intention  to  do  so,  the 
latter  will  become  entitled,  under 
the  6th  section  of  the  Waterworks 
Clauses  Act,  1847  (10  &  11  Vict. 
c.  17),  to  compensation  for  the  value 
of  the  entire  stream  [Ferrand  v. 
Corporation  of  Bradford,  21  Beav. 
412  ;  Stone  v.  Corporation  of  Yeovil, 
2  0.  P.  D.  99,  107  ;  and  see  Gird- 
wood  V.  The  Belfast  Water  Commis- 
sioners, 1  L.  E.,  Ir.  28,  as  to  whether 
the  purchase  of  water  rights  is  ab- 
solute, or  for  a  limited  period) ;  but 
where,  under  a  similar  power,  a 
company  gives  notice  to  take  only 
part  of  the  stream,  he  will  merely 
be  entitled,  under  the  68th  section 
of  the  Lands  Clauses  Consolidation 
Act,  1845  (8  &  9  Vict.  c.  18),  to 
compensation  proportioned  to  the 
degree  in  which  his  land  may  be 
aif eoted  by  such  partial  abstraction 
of  the  water.  Bush  v.  Trowbridge 
Waterivorlcs  Company,  19  L.  E.,  Eq. 
291  ;    10  L.  E.,  Ch.  App.  459. 

An  owner  of  land  has  no  right  at 
common  law  to  the  support  of  sub- 
terranean water.  Where,  there- 
fore, a  person,  by  draining  his  own 
land,  withdraws  from  an  adjoining 
owner  claiming  under  the  same 
grantor  the  support  of  water  thereto- 
fore beneath  the  land  of  that  owner, 
and  thereby  causes  the  surface  of 
that  land  to  subside,  he  is  not  liable 
for  the  injury  inflicted.  Poppleivell 
V.  Hodgkinson,  4  L.  E.,  Ex.  248. 


But  if  a  person  granted  land  to 
another  for  some  special  purpose, 
as,  for  instance,  for  building  pur- 
poses, in  accordance  with  the  old 
maxim  that  a  man  cannot  do  any- 
thing on  his  own  land  in  derogation 
of  his  grant,  he  wiU  not  be  able,  by 
draining  on  his  own  land,  to  render 
the  land  granted  less  fit  for  the 
special  purpose  than  it  would 
otherwise  have  been.  Thus,  for 
instance,  if  the  owners  of  Ohatmoss 
were  to  drain  it  to  such  an  extent 
as,  by  the  amount  of  water  drawn 
off,  to  loosen  the  foundations  of  the 
railway  which  runs  across  it,  and 
for  the  purpose  of  constructing 
which  they  had  sold  a  portion  of  it 
to  the  railway  company,  that  might 
be  an  act  in  derogation  of  their  own 
grant,  and  one,  therefore,  for  which 
they  might  properly  be  made  re- 
sponsible. Popplewell  V.  HodgMn-; 
son,  4  L.  E.,  Ex.  252.  See  also 
Siddons  v.  Short,  2  C.  P.  D.  672. 

But  there  is  no  implied  contract 
on  the  part  of  a  person  who  sells 
lands  to  a  railway  company  for  the 
purpose  of  their  line,  reserving  the 
minerals,  that  he  will  not  pump 
water  away  from  the  level  of  an 
old  mine  running  under  the  line, 
and  he  would  consequently  not  be 
liable  for  any  damage  occasioned 
by  the  withdrawal  of  the  hydro- 
static pressure.  For  the  principle 
that  a  vendor  who  sells  land  for  a 
particular  purpose  cannot  derogate 
from  his  own  grant,  will  not  neces- 
sarily extend  to  a  vendor,  in  the 
absence  of  any  stipulation  for  the 
purpose,  to  perpetuate  an  accidental 
state  of  circumstances  in  his  own 
land,  though  existing  and  of  long 
standing  at  the  date  of  the  sale, 
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and  calculated  to  further  the  pur- 
pose for  wliicli  the  purchase  was 
made.  North-Eastern  Railway  Co. 
V.  Elliot,  1  J.  &  H.  145  ;  10  H.  L. 
Ca.  333,  nom.  Elliot  v.  North-Eastern 
Railway  Co. 

Right  of  Support  to  Buildings  from 
adjacent  Land. 
Where  a  person  builds  to  the 
utmost  extremity  of  his  own  land, 
and  thereby  increases  the  lateral 
pressure  on  the  soil  of  his  neigh- 
bour, if  the  latter  digs  his  own 
ground,  so  as  to  remove  some  part 
of  the  soil,  which  formed  the  sup- 
port of  the  building  so  erected,  an 
action  will  not  lie  for  the  injury 
occasioned  to  the  former  ( Wilde  v. 
Minsterley,  2  EoU.  Abr.  564,  Tres- 
pass, Justification,  I.  pi.  1 ;  Wyatt 
V.  Harrison,  3  B.  &  Ad.  871  ;  Par- 
tridge T.  8cott,  3  M.  &  W.  220), 
unless  he  has  by  grant,  express  or 
implied,  acquired  as  an  easement 
the  right  to  the  support  of  the  house 
by  the  soil  of  his  neighbour.  Such 
easement  may  doubtless  be  acquired 
by  express  grant,  as  upon  the  sale 
and  conveyance  of  land  {Partridge 
V.  Scott,  3  M.  &  W.  220  ;  Metropo- 
litan Board  of  Works  v.  Metropolitan 
Railway  Co.,  4  L.  E.,  C.  P.  194),  or 
under  the  provisions  of  an  act  of 
Parliament  (lb.).  There  is,  how- 
ever, some  conflict  of  judicial 
opinion  as  to  the  presumption  of 
this  easement  from  enjoyment  of  the 
right  of  support  for  twenty  years 
or  upwards. 

In  the  case  of  Stansell  v.  Jollard, 
1  Selw.  N.  P.  457,  nth  ed.,  which 
was  an  action  on  the  case  for  dig- 
ging so  near  to  the  gable-end  of  the 
house  of  the  plaintifi^,  let  to  a  tenant, 
that    it   feU.;    Lord  EUenborough 


held  that  where,  as  in  the  case 
before  the  Court,  a  man  had  built 
to  the  extremity  of  his  soil,  and  had 
enjoyed  his  building  ahove  twenty 
years,  upon  analogy  to  the  rule  as 
to  lights,  &c.,  he  had  acquired  a 
right  to  a  support,  or  as  it  were  of 
leaning  to  his  neighbour's  soil,  so 
that  his  neighbour  could  not  dig  so 
near  as  to  remove  the  support ;  but 
that  it  was  otherwise  of  a  house 
newly  built.  See  also  Slingshy  v. 
Barnard,  1  EoU.  Eep.  430  ;  Dodd 
V.  Holme,  1  A.  &  E.  493,  505; 
Gayford  v.  Nicholls,  9  Ex.  708; 
Nicklin  V.  Williatns,  10  Ex.  259; 
Hide  V.  Thornhorough,  2  0.  &  K. 
250  ;  Roivboiham  v.  Wilson,  8  E.  & 
B.  140. 

The  case,  however,  of  Stansell  v. 
Jollard  has  been  doubted.  See  4  H. 
&N.  585;  3  Q.  B.  D.  115.  But  in 
the  case  of  Atigiis  v.  Dalton,  4 
Q.  B.  D.  162,  it  has  been  held  by 
the  Court  of  Appeal  (reversing  the 
decision  of  the  majority  of  the 
Coiirt  of  Queen's  Bench,  reported 
3  Q.  B.  D.  85),  that  the  easement  of 
lateral  support  to  a  house  from  the 
adjacent  soil  may  be  acquired  by 
enjoyment  for  twenty  years,  as  that 
would  raise,  in  the  absence  of  evi- 
dence to  the  contrary,  the  presump- 
tion of  a  lost  grant,  which  would 
not  be  rebutted  by  proof  or  admis- 
sion that  there  was  actually  no  such 
grant,  although  it  might  be  re- 
butted by  showing  that  the  owner 
of  the  servient  tenement  was  not 
capable  of  making  such  a  grant. 
But  that  even  if  such  presumption 
were  not  rebutted,  in  order  to  sup- 
port the  claim  to  such  easement,  it 
is  necessary  to  show  that  the  enjoy- 
ment thereof  was  opien,  because  even 
enjoyment  for  twenty  years   gives 
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only  a  riglit  to  such  support  as  the 
actual  construction  of  the  house,  if 
kaown  to  the  adjoining  owner,  re- 
quired ;  or  to  such  support  as  was 
reasonably  required  by  a  house  of  the 
dimensions  and  construction  known 
or  apparent  to  the  adjoining  owner. 
If  at  the  time  of  severance,  build- 
ings were  already  erected  {Dugdale 
Y.  Rohertson,  3  K.  &  J.  695  ;  Cale- 
dordan  Raihoay  Co.  v.  Sprot,  2  Macq. 
H.  L.  Gas.  449  ;  Richards  v.  Rose, 
9  Ex.  218),  or  if  the  surface  were 
convoyed  for  the  purpose  of  erect- 
ing buildings  or  other  works  {North- 
Eastern  Railway  Company  v.  Elliot, 
1  J.  &  H.  145  ;  2  De  G.,  P.  &  J. 
423  ;  10  H.  L.  Ca.  333  ;  Caledonian 
Railway  Co.  v.  Sprot,  2  Macq.  H. 
L.  Ca.  449),  there  would  be  an  im- 
plied grant  of  the  right  of  support 
for  such  buildings  or  works.  See 
Hunt  V.  Peake,  Johns.  705. 

But  where  an  ancient  building, 
near  which  an  excavation  is  made, 
falls  in  consequence  of  its  infirm 
condition,  that  would  not  be  a  da- 
mage by  the  act  of  the  neighbour 
who  made  the  excavation  {Dodd  v. 
Holme,  1  A.  &  E.  506)  ;  but  the  re- 
sult would  be  otherwise  if  the  neigh- 
bour had  accelerated  its  fall,  by  re- 
moving its  support,  although  in  the 
ordinary  progress  of  decay  it  would 
have  fallen  in  a  short  time.  lb.  507. 
Even  where  a  house  is  modern, 
the  owner,  if  he  is  entitled  to  sup- 
port for  his  soil,  can  claim  com- 
pensation for  the  damage  done  to 
his  house  in  consequence  of  the 
removal  of  the  support  to  which  he 
was  entitled,  if  the  subsidence  of  the 
soil  would  have  taken  place,  even 
had  no  additional  weight  been  laid 
upon  it  by  buUding.     Ante,  p.  208. 

Right    of  Support   to   Buildings   hy 
Buildings. 
The   right    to   support  for  one 


buUding  from  an  adjoining  building 
is  not,  like  the  right  of  one  man's 
land  to  support  from  adjoining  land, 
a  natural  right  [Solomon  v.  Vint- 
ners^ Company,  4  H.  &  N.  697, 
598) ;  and  it  seems  that  where  two 
persons  build  or  have  houses  in 
close  juxtaposition  one  with  ano- 
ther, unless  there  has  been  a  grant 
of  the  right  to  support  one  house 
against  the  other  [Broivn  v.  Wind- 
sor, 1  Cr.  &  J.  20),  svioh  easement 
win  not  be  presumed  to  exist,  even 
in  the  case  of  ancient  houses,  where 
it  does  not  appear  whether  they 
had  been  erected  at  the  same  time 
or  at  different  times.  Peyton  v.  The 
Mayor  of  London,  9  B.  &  0.  725  ; 
Solomon  V.  Vintners^  Company,  4  H. 
&  N.  585  ;  Kempston  v.  Butler,  12 
Ir.  C.  L.  Eep.,  N.  S.  516. 

But  there  will  be  a  presumed 
grant  or  presumed  reservation  of  a 
right  to  natural  support,  where 
several  houses  belonging  to  the 
same  owner  are  built  together,  so 
that  each  requires  the  mutual  sup- 
port of  the  neighbouring  house,  and 
the  owner  parts  with  one  of  the 
houses  {Richards  v.  Rose,  9  Ex. 
218),  the  legal  presumption  being, 
that  the  owner  reserves  to  himself 
such  right,  and  at  the  same  time 
grants  to  the  new  owner  an  equal 
right  (lb.).  And  consequently,  if 
the  same  owner  parts  with  several 
of  the  houses  at  diiierent  times,  the 
possessors  stUl  enjoy  the  right  to 
mutual  support,  the  right  being 
wholly  irrespective  of  the  priority 
of  their  titles.     lb. 

It  seems  that  no  right  to  support' 
from  a  neighboiu'ing  house  can  be 
gained  by  p)i'escription,  where 
houses  supposed  to  have  been  built 
by  different  adjoining  landoAvners, 
each  with  its  own  separate  and  in- 
dependent walls,  though  for  up- 
wards of  twenty  j-ears  one  of  them 
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got  out  of  tlie  perpendicular,  and 
leaned  upon  and  was  supported  by 
the  others,  so  that  if  the  latter  were 
removed  the  other  would  fall  (per 
Pollock,  C.  B.,  Solomon  v.  Vintners' 
Company,  4  H.  &  N.  598).  His 
lordship,  however,  said  that  he  was 
embarrassed  by  Stansell  v.  Jollard, 
Selw.  N.  P.  435,  and  Hide  v.  Thorn- 
horough,  2  0.  &  K.  250,  where  he 
said  that  "  such  right  of  support  is 
stated  to  have  been  gained  if  the 
houses  had  stood  for  twenty  years." 
In  those  cases,  however,  the  owner 
of  the  houses  which  had  been  sup- 
ported more  than  twenty  years  by 
the  land  of  another  proprietor  with 
his  knowledge,  claimed  the  right 
of  support  from  the  soil,  and  not 
from  the  houses  of  his  neighbour. 

In  the  case  of  support  claimed 
from  adjacent  buildings,  even  if  the 
houses  in  respect  of  which  the  claim 
is  made  have  leaned  against  others, 
it  can  scarcely  be  called  an  open 
enjoyment,  but  an  enjoyment  clam, 
and  consequently  not  of  right.  See 
the  remarks  of  Bramwell,  B.,  in 
Solomon  V.  Vintners'  Company,  4 
H.  &  N.  601—603. 

It  is  clear,  however,  that  the  right 
of  support  by  prescription  cannot 
be  claimed  as  against  a  house,  when 
there  are  others  between  them. 
Solomon  V.  Vintners'  Company,  4 
H.  &  K  585. 

It  has  indeed  been  held,  that  if 
the  pulling  down  of  a  house  be 
irregularly  and  improperly  done, 
and  injury  produced  thereby,  the 
person  so  acting  may  be  liable  for 
it,  although  the  owner  of  the  house 
destroyed  may  not  have  done  all 
that  he  ought  to  have  done  for  his 
own  protection,  as  by  shoring  up 


his  house.  See  Walters  v.  Pfeil, 
Mood.  &  Malk.  362. 

The  mere  circumstance  of  juxta- 
position does  not  render  it  necessary 
for  a  person  who  puUs  down  his 
wall  to  give  notice  of  his  intention 
to  the  owner  of  an  adjoining  wall ; 
nor,  if  he  be  ignorant  of  the  exist- 
ence of  the  adjoining  wall,  as  where 
it  is  underground,  is  he  bound  to 
use  extraordinary  caution  in  pulling 
down  his  own  ( Chadivich  v.  Troiver, 
6  Bing.  N.  0.  1 ;  8  Scott,  1,  in  the 
Court  of  Exchequer  Chamber,  re- 
versing the  decision  of  the  Court  of 
Common  Pleas,  3  Bing.  N.  C.  334 ; 
S.  C.  3  Scott,  699)  ;  a  fortiori,  if  a 
person  gives  notice  of  his  intention 
to  pull  down  his  own  buildings, 
he  is  not  bound  to  use  more  than 
reasonable  and  ordinary  care  in 
doing  so,  nor  to  secure  the  adjoining 
buildings  from  injury.  Massey  v. 
Gorjder,  4  Car.  &  P.  161. 

The  83rd  and  85th  sects,  of  the 
Metropolitan  Buildings  Act,  1855 
(18  &  19  Yict.  c.  122)  do  not  apply 
to  the  case  of  the  mere  removal  of 
a  building  from  an  adjoining  build- 
ing without  disturbing  the  party 
structure,  and  no  previous  notice 
under  the  act  need,  in  such  case,  be 
given.  Major  v.  Park  Lane  Com- 
pany, 2  L.  E.,  Eq.  453. 

It  seems,  however,  that  if  the 
b\iilding  sought  to  be  removed  be 
so  constructed  that  its  supports 
form  part  of  the  party  structure 
which  separates  the  two  buildings, 
such  notice  previous  to  removal 
would  be  necessary,  although  it 
were  not  the  intention  of  the  per- 
son removing  the  building  to  make 
use  of  the  party  structure  in  the 
erection  of  new  buUdings.     lb. 
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Legalization  of  Nuisances. 

A  person  may,  in  the  exercise  of 
his  trade  or  business,  by  prescription 
claim  the  easement  of  transmitting 
from  bis  own  land  to  that  of  his 
neighbour  (2  Bing.  N.  0.  137;  5 
Scott,  506)  either  smoke  or  offen- 
sive noises,  smells  or  vapours,  or 
■water  in  an  impure  state,  ■which 
might  otherwise  be  actionable  as 
nuisances.  Yin.  Abr.  "  Nusance," 
0-.;  Selw.  N.  P.  1118,  11th  ed. ; 
Wright  v.  Williams,  1  M.  &  "W.  77; 
Carlyon  v.  Lovering,  1  H.  &  N.  797 ; 
Stockport  Waterworks  Company  v. 
Potter,  7  H.  &  N.  160  ;  Crossley  r. 
Lightoivler,  3  L.  E.,  Eq.  279 ; 
Baxendale  v.  M'Murray,  2  L.  E., 
Ch.  App.  790 ;  7  Jur.,  N.  S.  880 ; 
31  L.  J.,  Exch.  9. 

And  it  seems  that  a  person  might 
acquire  a  prescriptive  right  of 
draining  sewage  into  a  stream. 
Goldsmid  v.  The  Timbridge  Wells 
Improvement  Commissioners,  1  L. 
E.,  Ch.  App.  349;  LingivoodY. Stow- 
market  Company,  1  L.  E.,  Eq.  77, 
336. 

But  such  right  could  only  be 
acquired  by  draining  the  sewage 
into  the  stream  to  the  injury  of  the 
plaintiff,  by  the  continuance  of  a 
perceptible  amount  of  injury  for 
twenty  years.     lb. 

The  Court  will  not,  however,  in- 
terfere to  restrain  by  injunction 
every  nuisance.  It  ought  not  to  do 
so  in  oases  in  which  the  injury  is 
merely  temporary  and  trifling,  but 
it  ought  to  do  so  in  cases  in  which 
the  injury  is  permanent  and  serious ; 
and  in  determining  whether  the  in- 
jury is  serious  or  not,  regard  must 
be  had  to  all  the  consequences  which 
may  flow  from  it.     The  Att.-Gen.  v. 


Sheffield  Gas  Consumers'  Company, 
3  Do  G.,  M.  &  G.  304. 

And  although  the  fact  of  a  pros- 
pective nuisance  is  not  in  itself  a 
ground  for  the  interference  of  the 
Court,  yet  if  some  degree  of  present 
nuisance  exists,  the  Court  will  take 
into  account  its  probable  continu- 
ance and  increase.  Goldsmid  \.  The 
Tunhridge  Wells  Improvement  Com- 
missioners, 1  L.  E.,  Ch.  App.  349. 

It  wiU  be  no  justification,  that 
the  nuisance  complained  of  existed 
before  the  plaintiff  came  into  the 
neighbourhood,  and  that  he  in  fact 
came  to  it,  for  in  all  cases  a  user 
for  twenty  years  must  be  shown. 
See  Elliotson  v.  Feetham,  2  Bing. 
N.  C.  134;  and  Bliss  v.  Hall,  5 
Scott,  500,  where  to  a  declaration 
against  the  defendant  for  a  nuisance 
in  carrying  on  the  business  of  a 
candle  manufacturer,  in  messuages 
contiguous  to  the  plaintiff's  mes- 
suage, the  defendant  pleaded  that 
he  ■was  possessed  of  his  messuages, 
and  carried  on  his  business  therein 
for  the  space  of  three  years  before 
the  plaintiff  became  possessed  of 
his  messuage.  It  was  held,  by  the 
Court  of  Common  Pleas,  on  a  general 
demurrer,  that  the  plea  was  bad, 
inasmuch  as  to  legalize  the  nuisance, 
a  twenty  years'  user  must  be  averred 
and  proved. 

"It  clearly  is  not  enough,"  said 
Bosanquet,  J.,  "in  such  a  case  as 
this,  for  the  defendant  to  show  a 
short  possession  and  exercise  of  the 
offensive  trade,  anterior  to  the  com- 
mencement of  the  plaintiff's  posses- 
sion. Nothing  less  than  twenty 
years'  user  will  afford  a  defence." 

It  may  be  here  mentioned  that 
there  can  be  no  prescription  for  a 
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common  nuisance,  as  for  instance 
to  send  sewage  into  a  puhlic  river 
{Att.-Gen.  r.  JBarnsley,  9  W.  N. 
37) ;  secus  where  the  nuisance  is  of 
a  public  character  merely  from 
being  injurious  to  many  persons. 
See  Rex  v.  Neville,  Peake,  125. 

The  Court  mil  not  readily,  in  the 
absence  of  express  words,  construe 
an  act  of  Parliament  as  authorizing 
a  nuisance.  Thus  it  has  been  held 
that  the  right  to  discharge  sewage 
into  a  stream  to  the  injury  of  the  ri- 
parian proprietors  is  not  authorized 
by  the  Metropolitan  Management 
Act  {C'ator  v.  Leivishani  Board  of 
Works,  5  Best  &  Sm.  115),  the 
Local  Management  Act  ( The  Queen 
V.  Darlington  Local  Board  of  Health, 
5  Best  &  Sm.  515  ;  6  Best  &  Sm. 
562),  the  Towns  Improvement  Act 
[Att.-Gen.  V.  Council  of  Borough  of 
Birmingham,  4  K.  &  J.  528  ;  Att.- 
Gen.  V.  TJie  Mayor  Sfc,  of  Kingston- 
iipon-Thames,  11  Jur.,  N.  S.  596), 
,or  the  Public  Health  Act.  Att.-  Gen. 
V.  Luton  Board  of  Health,  2  Jui., 
N.  8.  180;  Manchester,  Sheffield,  and 
Lincolnshire  Railway  Company  v. 
Worksop  Board  of  Health,  23  Beav. 
198;  Aldaher  v.  Hunt,  6  De  G., 
Mac.  &  Gr.  376  ;  Spokes  v.  Banbury 
Board  of  Health,  1  L.  E.,  Eq.  42. 
See  also  Biddulph  v.  St.  George's, 
,9  Jur.,  N.  S.  953  ;  Att.-Gen.  v.  Pro- 
prietors of  Bradford  Canal,  2  L.  P., 
Eq."  71  ;  The  Queen  v.  Bradford 
Navigation  Company,  6  Best  &  Sm. 
631. 

Fences  and  Party-  Walls. 

It  seems  that  there  may  be  an 
easement,  by  which  the  owner  of 
the  servient  tenement  is  bound  to 
maintain  a  fence  (Dyer,  295,  ante. 


162  ;  Lawrence  v.  Jenkins,  8  L.  P., 
Q.  B.  274 ;  Barber  v.  Whiteley,  34 
L.  J.,  Q.  B.  212  ;  13  "W.  E.,  Q.  B. 
774) ;  but  it  is  clear,  as  laid  down 
by  Whitelocke,  0.  J.,  in  the  prin- 
cipal case,  that  where  the  adjoining 
closes,  which  have  once  belonged 
to  different  persons,  one  of  whom 
was  bound  to  repair  the  fences, 
afterwards  become  the  property  of 
the  same  person,  the  pre-existing 
obligation  to  repair  the  fences  is 
destroyed  by  the  unity  of  ownership. 
And  where  the  person  who  has  so 
become  the  owner  of  the  entirety, 
afterwards  parts  with  one  of  the 
two  closes,  the  obligation  will  not 
be  revived,  unless  express  words  be 
introduced  into  the  deed  of  convey- 
ance for  that  purpose.  See  Boyle 
V.  Tamlyn,  6  B.  &  C.  329,  337. 

As  to  party-walls  generally,  see 
Matts  V.  Haivkins,  5  Taunt.  20 ; 
Cubitt  V.  Porter,  8  B.  &  0.  257; 
Wiltshire  v.  Sidford,  1  M.  &  Ey. 
404 ;  Bradbee  v.  Chrisfs  Hospital, 
4  Man.  &  Gr.  714,  761  ;  Colebeok  v. 
Girdlers'  Company,  1  Q.  B.  D.  234  : 
as  to  party- walls  in  the  metropolis, 
see  18  &  19  Vict.  c.  122  :  as  to  sea- 
walls, see  Hudson  v.  Tabor,  1  Q.  B. 
D.  225. 

III.  Incidents  of  Easements. 
Obligation  to  repair. 

The  owner  of  the  dominant  tene- 
ment, as  the  easement  is  for  his 
benefit,  is  bound  to  do  all  necessary 
repairs,  and  not  the  owner  of  the 
servient  tenement ;  as,  for  instance, 
the  scouring  out  of  a  watercourse 
(Bract,  lib.  4,  fol.  222 ;  Peter  v. 
Daniel,  5  0.  B.  568  ;  and  see  Geddis 
V.  Proprietors   of  Bann    Reservoir, 
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3  App.  Ca.  430),  or  tlie  reparation 
of  a  -way  (Com.  Dig.  "CMmin," 
(D  6) ;  Pomfret  v.  Ricroft,  1  Wins. 
Saund.  322  a ;  Taylor  v.  White- 
head, 2  Doug.  745 ;  Gerrard  v. 
Cooke,  2  Bos.  &  Pul.  N.  E.  109; 
Bullard  v.  Harrison,  4  Mau.  &  S. 
387 ;  Duncan  v.  Louch,  6  Q.  B. 
909) ;  it  seems,  also,  of  mating, 
erecting,  and  keeping  in  repair  the 
necessary  gates  and  fences  {Ingram 
V.  Morecraft,  33  Beav.  49.  See 
also  Eobbinsy.  Jones,  16  0.  B.,  N.  S. 
221) ;  and  lie  has  a  riglit  to  do  all 
things  necessary  in  order  to  make 
the  repairs,  as  to  enter  upon  and 
dig  the  land  on  the  servient  tene- 
ment (9  Ed-w.  4,  35;  Pomfret  v. 
Ricroft,  1  Wms.  Saund.  322  e; 
Peter  Y.  Daniel,  5  0.  B.  668  ;  Beeston 
V.  Weate,  5  EU.  &  Bl.  986) ;  and  is 
in  many  cases  liable  for  injuries 
arising  from  non-repairing.  Bell 
T.  Twentyman,  1  Q.  B.  766 ;  Lord 
Egremont  v.  Pidman,  M.  &  M.  404  ; 
Hoare  v.  Dickinson,  2  Ld.  Eaj'm. 
1568;  Alston  v.  Gratif,  3  EU.  & 
Bl.  128. 

Thus  if  a  man  has  a  right  to  lay 
down  pipes  through  the  land  of 
another,  he  must  keep  them  water- 
tight and  in  repair,  otherwise  he 
will  he  liable  for  the  damage  aris- 
ing from  his  neglect  to  do  so.  See 
Ingram  v.  Morecraft,  33  Beav.  51 ; 
Bell  V.  Tioentyman,  1  Q.  B.  766  ; 
Lord  Egremont  v.  Pulman,  M.  &  M. 
404 ;  Harrison  v.  Great  Northern 
Railway  Company,  3  H.  &  C.  231. 

Where  there  is  an  easement  of  a 
drain,  and  the  level  of  the  sewer 
into  which  it  falls  is  lowered,  the 
owner  of  the  dominant  tenement 
may  lower  the  drain  so  as  to  accom- 
modate it  to  the  level  of  the  sewer. 


Finlinson  v.  Porter,  10  L.  E.,  Q.  B. 

188. 

The  owner,  however,  of  the  ser- 
vient tenement  may  be  bound,  either 
by  express  stipulation  or  prescrip- 
tion, to  make  all  repairs.  Taylor 
V.  Whitehead,  2  Doug.  749  ;  Rider 
v.  Smith,  3  T.  E.  766. 

If  a  way  becomes  impassable 
through  want  of  repairs  which 
ought  to  have  been  done  by  the 
owner  of  the  land,  the  owner  of  the 
dominant  tenement  may,  it  seems, 
justify  his  trespass  by  deviating 
from  the  ordinary  track  {Anon., 
cited.  Sir  W.  Jones,  296) ;  seciis, 
where  it  is  his  own  duty  to  make 
the  repairs.  Taylor  v.  Whitehead, 
2  Doug.  745  ;  Bullard  v.  Harrison, 
4  Mau.  &  S.  387. 

Where  a  right  of  way  has  been 
obstructed  by  the  grantor  the 
grantee  has  a  right  to  deviate 
over  the  grantor's  land,  and  is 
entitled  to  have  this  right  protected 
by  the  Court  of  Chancery  so  long  as 
the  obstruction  exists,  without  the 
necessity  of  proceeding  against  the 
grantor  for  the  removal  of  the 
obstruction.  Selby  v.  Nettlefold, 
9  L.  E.,  Ch.  App.  111. 

Notice,  moreover,  of  the  right  of 
way,  and  also  of  the  obstruction  to 
it,  will  be  notice  to  a  purchaser 
from  the  grantor  of  the  grantee's 
right  of  deviation.     lb. 

In  the  case  of  a  public  way,  where 
the  road  is  founderous,  the  public 
may  have  a  right  to  deviate  and  pass 
over  the  adjoining  lands  by  pre- 
scription {Duncomh's  case,  Cro.  Car. 
366 ;  1  EoUe,  Abr.  390  (A.)  pi.  1  ;  and 
see  Arnold  v.  Holbrook,  8  L.  E.,  Q. 
B.  98,  and  cases  there  cited) ;  or  in 
consequence  of  the  owner  of  such 
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adjoining  lands  having  obstructed 
the  way.  Absorv.  French,  2  Show.  28. 

"Where,  however,  there  is  only  a 
limited  dedication  of  a  right  of  way, 
there  will  be  no  right  to  deviate  in 
consequence  of  an  act  done  by  the 
owner  of  the  land  consistent  with 
such  limited  dedication.  See  Arnold 
V.  Holbrook,  8  L.  E.,  Q.  B.  96. 
There  the  plaintiff  was  the  occupier 
of  an  arable  field,  across  which  was 
a  pubKc  footpath,  but  the  plaintiff 
and  his  predecessors  had  the  right 
to  plough  up  the  footpath  when 
ploughing  the  field.  The  public, 
when  the  way  was  muddy  after 
being  ploughed  up,  having  de- 
viated on  the  plaintiff's  field,  the 
plaintiff,  in  order  to  prevent  them 
from  straying  from  the  line  of  foot- 
path, placed  hurdles  on  the  sides  of 
it,  some  of  which  were  thrown  down 
by  the  defendant.  It  was  held  by 
the  Court  of  Queen's  Bench  that 
the  footpath  having  been  dedicated 
to  the  public,  with  a  reservation  of 
the  right  to  plough  it  up,  on  its 
becoming  impassable  after  being 
ploughed  up,  the  public  had  no 
right,  in  the  absence  of  evidence 
of  such  prescriptive  right,  to  pass 
over  the  adjoining  parts  of  the 
plaintiff's  field ;  and  that  the  de- 
fendant was  liable  in  an  action  of 
trespass.  See  Arnold  v.  Blaker, 
6  L.  E.,  Q.  B.  433;  Fisher  v. 
Prowse,  2  B.  &  S.  770  ;  31  L.  J., 
Q.  B.  212  ;  Mercer  v.  Woodcjate,  5 
L.  E.,  Q.  B.  26. 

Where  an  easemen.t  exists,  by 
which  a  person  is  entitled  to  sup- 
port or  cover  from  the  property  of 
another,  as  in  the  case  of  a  house 
where  two  different  floors  belong  to 
different  persons  (5   Mees.    &  W. 


71),  it  seems  that,  except  in  the  case 
of  a  custom  (Fitz.  Nat.  Brev.  127, 
F;  Keilw.  98  b),  or  contract  (5 
Mees.  &  W.  71),  the  owner  of  the 
dominant  tenement  has  no  right  to 
compel  the  owner  of  the  servient 
tenement  to  repair.  Tenant  v. 
Goldivin,  1  Salk.  360  ;  2  Ld.  Eaym. 
1089 ;  and  see  1  Wms.  Saund.  322, 
322  a. 

Extent  and  Mode  of  Enjoyment  of 
Easements. 
As  a  general  rule  a  person  having 
a  right  to  an  easement  may  use  it  in 
such  manner  as  is  necessary  for  its 
most  commodious  enjoyment.  Thus 
under  a  general  grant  of  a  free  and 
convenient  way  for  the  purpose  of 
carrying  coals,  it  was  held,  that  the 
grantee  had  a  right  to  lay  a  framed 
waggon-way,  although  such  ways 
were  not  in  use  at  the  time  of 
the  grant.  "The  question,"  said 
Ashhurst,  J.,  "is  whether  under 
this  general  grant  for  the  purpose 
of  carrying  coals  the  grantee  has  a 
right  to  make  any  such  way  as  is 
necessary  for  the  carrying  of  that 
commodity.  There  are  no  great 
collieries  in  the  northern  part  of  the 
kingdom  where  they  have  not  those 
framed  waggon- ways.  And  the  case 
itself  expressly  states,  that  the  de- 
fendant cannot  so  commodiously 
enj  oy  this  way  in  any  other  manner. 
Therefore  under  the  original  grant, 
he  has  a  right  to  make  a  framed 
waggon-way  along  the  sKp  of  land 
in  question,  which  is  necessary  for 
the  purpose  of  carrying  his  coals  ; 
it  being  in  the  contemplation  of  the 
parties  at  the  time  of  making  this 
grant."  Senhouse  v.  Christian,  1 
T.  E.  560—569.  And  it  seems  that 
u.nder  a  reservation  of  "  a  sufficient 
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way-leave  "  to  a  coal-pit,  tlie  right 
■would,  not  be  confined  to  such  ways 
as  were  in  use  at  the  time  of  the 
grant,  and  that  the  coalowner  might 
have  a  right  to  make  a  railway  for 
the  purpose  of  carrying  the  coals 
from  the  mines  for  shipment.  Dand 
V.  Kiiiffscoie,  6  Mees.  &  W.  174; 
see  also   Gerrard  v.  Cooke,  2  Bos. 

6  Pul.  N.  E.  109;  Buncombe  v. 
Randall,  Hetley,  34 ;  Broivn  v. 
Best,  1  Wils.  174  ;    Weld  v.  Hornby, 

7  East,  195 ;  Rogers  v.  Taylor,  2 
H.  &  N.  828 ;  Lane  v.  Hone,  6  I. 
E.,  C.L.  231  ;  Metcalfe  Y.Westaway, 
13  W.  E.  (C.  P.)  181. 

Upon  the  same  principle,  where 
a  right  of  way  without  limit  is 
annexed  to  lands,  it  will  not  be 
restricted  to  the  use  of  the  lands  in 
the  condition  in  which  they  then 
were,  but  for  the  use  of  the  lands 
in  any  condition  in  which  they 
might  thereafter  be.  Thus,  where 
under  an  act  of  Parliament  level 
crossings  were  required  to  be  made 
by  a  railway  company  for  the 
more  convenient  enjoyment  of 
lands  then  purely  agricultural,  the 
lands  having  been  built  upon,  it 
was  held  that  the  tenants  were 
entitled  to  the. free  use  of  the  level 
crossings  ( United  Land  Co.  v.  Great 
Eastern  Railway  Co.,  17  L.  E., 
Eq.  158  ;  10  L.  E.,  Oh.  App.  586). 

So  where  a  right  of  way,  by  an 
award  under  an  Inclosure  Act,  was 
given  in  respect  of  certain  allot- 
ments to  the  owners  and  their  re- 
spective tenants  and  farmers,  and 
the  owner  of  one  of  the  allotments 
having  commenced  building  houses 
U-pon  it,  and  began  to  lay  down  a 
metalled  road  where  there  had  only 
been  an  ordinary  cart  track  over  the 


adjoining  allotments,  it  was  held  by 
the  Court  of  Appeal  (affirming  the 
decision  of  Malins,  V.-O.)  that  the 
allottees  were  not  confined  to  the 
use  of  the  road  for  agricultural 
purposes  only,  but  were  entitled  to 
construct  a  substantial  roadway 
suitable  for  the  piirposes  to  which 
the  land  was  now  in  the  course  of 
being  applied.  Newcomen  v.  Coulson, 
5  Ch.  D.  133.  And  see  Selby  v. 
Crystal  Palace  District  Gas  Com- 
pany,  30  Beav.  606 ;  Wood  v.  Stour- 
bridge Railway  Company,  16  C.  B., 
N.  S.  222,  as  to  the  right  to  open, 
for  the  purpose  of  conveying  gas  to 
houses,  roads  conveyed  for  enjoy- 
ment as  if  they  were  public  roads. 

The  owner,  however,  of  the  domi- 
nant tenement  must  not  use  his 
right,  so  as  to  produce  inconveni- 
ence or  injury  to  the  owner  of  the 
servient  tenement.  Gerrard  v.  Cooke, 
2  Bos.  &Pia.  N.  E.  115. 

Nor  must  he  extend  his  enjoy- 
ment thereof  in  such  manner  as  to 
increase  the  burden  or  restriction 
placed  by  it  on  the  servient  tene- 
ment. Thus,  under  a  right  of  way 
over  a  close  to  a  particular  place,  a 
person  cannot  justify  going  beyond 
that  place.  See  Ward  v.  Lawton,  1 
Ld.  Eaym.  75,  where  PoweU,  J., 
laid  down  the  distinction  that, 
where  the  owner  of  the  dominant 
tenement  went  farther  than  his  own 
close  to  a  mill  or  bridge,  he  might 
well  do  so,  but  he  could  not  go  to 
another  close  of  his  own,  "for  by 
the  same  reason,  if  he  purchased  a 
thousand  closes  he  might  go  to 
them  all,  which  would  be  very  pre- 
judicial to  the  owner  of  the  servient 
tenement."  See  also  Hodder  "v. 
Holman,  Eoll.  Abr.  "Chimin  Pri- 
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vate,"  A,  pi.  1 ;  Saunders  v.  Mose, 
lb.  pi.  2,  3  ;  Stott  V.  Stott,  16  East, 
343. 

So  in  Chadwich  v.  Marsden,  2 
L.  E.,  Ex.  285,  where  in  a  lease  of 
certain  premises,  with  their  appur- 
tenances, the  lessor  reserved  out 
of  the  demise,  "the  free  running 
of  water  and  soil  coming  from 
any  other  buUdings  and  lands 
contiguous  to  the  premises  thereby- 
demised  in  and  through  the  sewers 
and  watercourses  made  or  to  be 
made  within,  through  or  under  the 
said  premises"  :  it  was  held  by  the 
Court  of  Exchequer,  first,  that  the 
reservation  extended  to  water  and 
soil  coming  from  the  contiguous 
lands  and  buildings,  whether  that 
water  or  soil  in  the  first  instance 
actually  arose  on  or  from  such  con- 
tiguous lands  or  buildings  or  not ; 
and,  secondly,  that  it  did  not  extend 
beyond  water  in  its  natural  condi- 
tion, and  such  matters  as  are  the 
product  of  the  ordinary  use  of  land 
for  habitation,  and  that,  therefore, 
it  did  not  give  to  the  occupier  of 
certain  tan  pits,  who  claimed  under 
the  lessor,  a  right  of  passage  for 
the  refuse  of  those  pits.  See  also 
Midgley  v.  Bichmond,  14  M.  &  W. 
595  ;  Hedley  v.  Femvich,  3  H.  &  C. 
349. 

So  in  Wood  V.  Saunders,  10  L. 
E.,  Ch.  App.  582,  where  there  was 
a  grant  of  a  messuage,  together 
with  the  free  running  of  water  in 
and  to  an  existing  cesspool,  through 
the  drains,  sewers,  and  watercourses 
of  the  grantor ;  it  was  held  by  the 
Lords  Justices,  afiirming,  with  a 
variation,  the  decree  of  HaU,  V.-C, 
that  the  grantee  ought  to  be  re- 
strained from  allowing  the  drainage 


from  additional  buildings  erected  by 
him  to  go  into  the  cesspool. 

So,  likewise,  neither  the  grantee 
of  a  way  {Senhouse  v.  Christian,  1 
T.  R.  560  ;  Coivling  v.  Higginson,  4 
M.  &  W.  245  ;  Colchester  v.  Roberts, 
4  M.  &  "W.  774  ;  Dand  v.  Kingscote, 
6  M.  &  W.  174),  or  of  a  watercourse 
can  divert  them  into  a  direction  not 
contemplated  by  the  grant  or  reser- 
vation (Northain  v.  Hurley,  1  Ell. 
&  Bl.  665  ;  Neiohy  v.  Harrison,  1 
J.  &  H.  393  ;  Haivkins  v.  Carbines, 
24  L.  J.,  N.  S.,  Exoh.  44).  And  a 
grantee  of  a  watercourse  as  it  then 
stood  has  no  right  to  alter  the 
levels  or  enlarge  the  channel,  so 
as  to  deprive  the  grantor  of  a  con- 
siderable overflow  of  water  over  a 
weir,  the  benefit  of  which  he,  after 
heavy  rains,  had  enjoyed  for 
many  years.  Taylor  v.  Corporation 
of  St.  Helens,  6  Ch.  D.  264;  but  see 
ante,  p.  218. 

So  if  a  right  of  way  be  granted 
for  the  purpose  of  being  used  as  a 
way  to  a  cottage,  and  the  cottage  is 
changed  into  a  tanyard,  the  right 
of  way  ceases.  Per  Parke,  B.,  in 
Henning  v.  Burnet,  8  Exch.  1 92 ;  and 
see  Allan  v.  Gomme,  1 1  Ad.&EU.  759. 

In  Henning  v.  Burnet,  8  Exch. 
187,  the  plaintiff,  being  the  owner 
in  fee  of  some  land  partly  built 
upon,  conveyed  to  the  defendant  a 
dweUing-house  with  coach-house 
and  stable  at  the  back  thereof,  and 
a  field,  together  with  all  ways, 
easements,  &c.  to  the  dweUing- 
house  and  field  belonging  or 
usually  enjoyed  therewith,  with 
free  liberty  of  ingress,  egress,  and 
regress  for  the  defendant,  with 
cattle  and  carriages,  over  the  car- 
riage-way and  footpath  leading  to 
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the  said  d-welling-lLOiises,  coach- 
houses and  stables  in  the  occupa- 
tion of  !P.  N.  and  the  defendant. 
Previous  to  the  time  of  this  con- 
veyance, a  private  road  -was  used 
for  carriages  and  cattle  from  the 
turnpike  road  to  the  defendant's 
coach-house  and  stable  and  field, 
from  -which  road  there  was  a  gate 
into  the  field.  The  defendant  after- 
wards pulled  down  his  coach-house 
and  stable,  and  built  a  wall  across 
the  private  road,  near  their  former 
site  (inclosing  a  portion  of  the  road 
which  had  been  conveyed  to  him  in 
fee),  and  he  also  opened  a  gate  at 
the  further  corner  of  his  field  into 
the  private  carriage-road,  which  ho 
used  instead  of  the  former  gate,  and 
drove  carriages  and  cattle  along  the 
road  into  the  field  and  back  again. 
It  was  held  by  the  Court  of  Exche- 
quer, that  the  defendant  was  liable 
in  trespass,  inasmuch  as  the  grant 
of  all  ways  to  the  field  belonging  or 
usually  enjoyed  therewith  extended 
only  to  the  user  of  the  way  as  it 
existed  at  the  time  of  the  grant, 
through  the  then  existing  gate,  and 
the  express  grant  was  of  a  right  of 
vay  to  the  dwelling-house,  coach- 
house and  stable  only.  See  also 
The  South  Metropolitan  Company 
V.  Eden,  16  0.  B.  57  ;  Colchester  v. 
Roberts,  4  M.  &  W.  774;  Tobin 
V.  Stowell,  9  Moo.  P.  C.  0.  79; 
Miner  v.  Gilmour,  12  Moo.  P.  0.  C. 
156  ;  Northam  v.  Hurley,  1  Ell.  & 
Bl.  665. 

So  where  a  road  had  been  im- 
memoriaUy  used  to  a  farm,  not  only 
for  agricultural  purposes,  but  in 
certain  instances  for  carrying  build- 
ing materials  to  enlarge  the  farm- 
house and  rebuUd  a  cottage  on  the 


farm,  and  for  carting  away  sand 
and  gravel  dug  out  of  the  farm,  it 
was  held  by  the  Lords  Justices, 
affirming  the  decision  of  Sir  G. 
Jessel,  M.  E.,  that  that  did  not 
establish  a  right  of  way  for  carting 
the  materials  required  for  building 
a  number  of  new  houses  on  the 
land.  Wimbledon  Sf  Putney  Com- 
mons Conservators  v.  Dixon,  1  Ch. 
D.  362. 

So  likewise  user  for  twenty  years 
of  a  way  to  a  field  for  agricultural 
purposes  only  does  not  give  a  right 
of  way  for  mineral  purposes.  Brad- 
burn  V.  Morris,  3  Ch.  D.  812. 

Where,  however,  there  is  no 
limit  in  grant  of  a  right  of  way,  it 
may  be  used  for  all  purposes.  Thus, 
where  a  railway  company  having 
taken  land  compulsorily,  had  con- 
tracted to  make  level  crossings, 
without  any  restrictions  as  to  their 
use,  the  uses  that  might  be  made 
of  such  crossings  by  the  landowner 
were  held  not  to  be  restricted  to 
those  made  of  them  at  the  time  of 
the  contract,  but  to  be  extended  to 
all  such  uses  as  any  subsequent 
alterations  on  the  land  by  buildings 
or  otherwise  might  render  neces- 
sary or  convenient.  See  United 
Land  Company  v.  Great  Eastern 
Railway  Company,  17  L.  P.,  Eq. 
158  ;   10  L.  P.,  Ch.  App.  586. 

Where  the  proprietors  of  mineral 
estates  had  power  if  they  should 
find  it  "expedient  or  necessary  to 
make  any  railways  or  roads  over  the 
lands  or  grounds  of  any  other  per- 
son or  persons,"  to  a  canal,  it  was 
held  by  Sir  W.  Page  Wood,  V.-C, 
that  a  proprietor  of  such  an  estate 
was  not  restricted  to  the  shortest 
practicable  route,  but  might  adopt 
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any  more  circuitous  route,  wMch.  in 
the  bona  fide  exercise  of  liis  judg- 
ment lie  migiit  find  expedient,  and 
that  the  saving  of  time  by  avoiding 
a  lock,  was  a  sufficient  reason  for 
preferring  a  more  circuitous  route, 
Richards  v.  Richarcls,  Johns.  255. 

It  is  a  question  of  fact  properly 
left  to  a  jury,  in  the  case  of  a  trial 
before  one,  whether  the  use  of  a 
way  was  a  bona  fide  exercise  of  the 
right  of  way,  or  a  mere  colourable 
use  of  it,  for  purposes  other  than 
those  to  which  it  extended.  Thus, 
in  Williams  v.  James,  2L.  E.,  0.  P. 
577,  the  defendant  being  entitled 
by  immemorial  user  to  a  right  of 
way  over  the  plaintiff's  land  from 
field  N.,  used  the  way  for  the  pur- 
pose of  carting  from  field  N.  some 
hay  stacked  there,  which  had  been 
grown  partly  there  and  partly  on 
land  adjoining.  The  jury  found  in 
effect  that  the  defendant-in  so  doing 
had  used  the  way  bona  fide,  and  for 
the  ordinary  and  reasonable  use  of 
field  N.  as  a  field.  It  was  held  by 
the  Court  of  Common  Pleas  that  the 
mere  fact  that  some  of  the  hay  had 
not  been  grown  on  field  N.  did  not 
make  the  carrying  of  it  over  the 
plaintifii's  land  an  excess  in  the 
user  of  the  right  of  way.  See  also 
S/cull  V.  Glenister,  16  C.  B.,  N.  8. 
81;  33  L.  J.,  C.  P.  185. 

The  owner  of  ancient  lights,  that 
is,  the  owner  of  the  dominant  tene- 
ment, cannot  depart  substantially 
from  the  mode  of  user,  as  by 
changing  the  position  of  his  lights, 
or  increasing  the  original  apertures 
into  which  the  windows  have  been 
put  {Turner  v.  Spooner,  1  Drew. 
&  Sm.  473)  ;  but  he  may  acquire  an 
increased  access  of  light  and  air  by 


substituting  for  tho  old  window- 
frames  and  glass  others  of  an  im- 
proved construction.  Turner  v. 
Spooner,  1  Drew.  &  Sm.  467. 

As  to  the  effect  of  alterations  in 
the  dominant  tenement  on  an  ease- 
ment, see  post,  p.  233. 

The  owner  of  the  servient  tene- 
ment must  do  no  act  which  will  in- 
terfere with  the  rights  of  the  owner 
of  the  dominant  tenement,  as  bj' 
obstructing  a  way  (2  EoU.  Abr. 
"  Nusans,"  Gr,  pi.  1 ;  James  v.  Hay- 
loard,  Sir  AV.  Jones'  Eep.  22i ; 
Phillips  V.  Treehj,  3  Giff.  632),  or 
a  stream  {Boivcr  v.  Hill,  1  Bing. 
N.  C.  555  ;  Northam  v.  Hurley,  1  E. 
&B.  665),  or  diverting  underground 
water  from  wells  contrary  to  a  grant. 
Whitehead  v.  Parks,  2  H.  &  N.  870. 

And  it  seems  that  the  growth  of 
the  roots  and  branches  of  trees 
standing  on  the  soil  of  the  servient 
tenement,  so  as  to  obstruct  a  water- 
course, may  be  considered  the  act  of 
theowner.  Hall y. Swift, &^coii,  167. 

The  owner,  however,  of  the  ser- 
vient tenement  may  do  anything 
thereon  which  does  not  substanti- 
ally interfere  with  the  easement. 
Thus,  where  there  is  a  way  of  neces- 
sity, he  may  erect  a  building  there- 
on, provided  there  remains,  after 
the  erection,  such  a  way  as  the 
owner  of  the  dominant  tenement 
would  have  been  entitled  to  the 
day  after  the  lease  creating  the  way 
was  executed.  Gayford  v.  Moffatt, 
4  Oh.  App.  133,  136. 

So  it  has  been  held  that  he  may 
erect  a  parte  cochere  over  a  road  on 
which  the  owner  of  the  dominant 
tenement  has  a  right  of  way,  pro- 
vided there  be  no  substantial  inter- 
ference with  the  right,  although  the 
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erection  may  encroach  a  little  upon 
the  road  [Clifford  v.  Hoare,  9  L.  E., 
C.  P.  362).  If,  however,  there  had 
been  a  grant  of  the  road  itself, 
any  interference  with  its  enjoyment 
would  have  given  a  right  to  an 
action.     lb.  p.  371,  per  Brett,  J. 

IV.  Disturbance  of  Easements,  and 
the  Remedies  in  respect  thereof. 

"Where  there  is  a  disturbance  in 
the  enjoyment  of  an  easement,  as, 
for  instance,  by  the  owner  of  the 
servient  tenement  making  buildings 
or  erections  on  his  own  soil,  or 
otherwise  stopping  up  a  water- 
course or  a  way,  or  obstructing 
ancient  lights,  the  owner  of  the 
dominant  tenement  may  either  pro- 
ceed at  law,  or  enter  upon  the  land 
on  which  the  nuisance  exists,  and  at 
once  abate  it  (Bro.  Abr.  "Nusans," 
105  b,  pi.  33;  8  Ed.  4,  5  ;  2  EoU. 
Abr.  "Nusans"  (S),  (W) ;  Wigford 

V.  Gill,  Cro.  Ehz.  269  ;  Eex  v. 
Roseivell,  Salk.  459  ;  Raikes  v. 
Townsend,  2  Smith,  9) ;  nor  is  any 
request  to  the  owner  of  the  servient- 
tenement  to  abate  the  nuisance  re- 
quisite, except  when  he  has  become 
the  owner,  after  the  erection  of  the 
nuisance  {Penriiddock' s  Case,  5  Co. 
100b;  Jones  v.  Williams,  11  M.  & 
W.  176).  And  in  abating  a  nui- 
sance, reasonable  care  should  be 
taken  to  do  no  more  damage  than 
is  necessary  for  that  purpose  {Perry 
V.  Fitzhoioe,  11  Q.  B.  757;  Davies 
V.  Williams,  16  Q.  B.  556);  but 
the  wrongdoer,  rather  than  an 
innocent  party  or  the  public, 
ought  to  suffer  thereby.  Thus 
where  the  owner  of  land  gives 
another  licence  to  use  a  watercourse, 
which  is  afterwards  revoked,  but 


the  licensee  refuses  to  discontinue 
the  use  thereof,  so  that  it  becomes  a 
nuisance,  the  owner  of  the  land 
may  abate  the  nuisance  by  ob- 
structing it ;  and  he  may  enter  upon 
the  land  of  the  licensee  for  that 
purpose,  if  by  resorting  to  any 
other  method  some  wrong  would 
be  done  to  an  innocent  third  party 
or  the  public.  Roberts  v.  Rose,  1 
L.  E.,  Ex.  (Ex.  C.)  82. 

An  action  may  be  commenced  by 
the  party  in  possession  of  the  domi- 
nant tenement  against  any  inter- 
ference with  its  enjoyment,  although 
such  interference  may  be  of  a  tem- 
porary character.  A  reversioner 
also  may  have  an  action  for  such 
interference,  if  it  may  operate,  in- 
juriously to  the  reversion,  either  by 
its  being  of  a  permanent  character, 
or  by  its  operating  in  denial  of  his 
right.  Metropolitan  dissociation  v. 
Fetch,  5  C.  B.,  N.  S.  504 ;  Bell  v. 
Alidland  Railway  Company,  10  0.  B., 
N.  S.  287. 

Proceedings  may  now  be  taken 
under  the  Judicature  Acts  in  an 
action  in  any  division  of  the  High 
Court  of  Justice  for  a  disturbance 
of  an  easement,  either  for  damages 
in  addition  to,  or  in  substitution  for, 
an  injunction.  21  &  22  Vict.  c.  27, 
s,  2;  6Ch.  D.  761. 

An  injunction  may  be  granted 
either  upon  an  interlocutory  appli- 
cation, or  at  the  hearing  against  the' 
commission  of  any  wrongful  act  in 
the  disturbance  of  an  easement. 
See  Cannon  v.  Villars,  8  Ch.  D. 
415,  where  there  was  an  injunction 
granted  to  restrain  an  obstruction 
by  vehicles  to  a  right  of  way. 

In  cases  relating  to  the  abstrac- 
tion of  light,  in  order  to  support  an 
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action  or  -warrant  an  injunction,  it 
is  necessary  for  the  plaintiff  to  show 
that  there  will  he  a  permanent  obr 
struction  to  the  access  of  light  to 
such  an  extent  as  to  render  the 
occupation  of_  his  house  less  com- 
fortable than  it  was  before,  or  to 
prevent  the  tenant  from  carrying  on 
his  business  as  beneficially  as  he 
could  before,  or  that  the  owner  of 
the  reversion  will  suffer  substantial 
or  material  damages  by  the  lessen- 
ing of  its  value.  Kino  v.  Riidkin, 
6  Ch.  D.  165.  See  also  Kelk  v. 
Pearson,  6  L.  E.,  Ch.  App.  809; 
City  of  London  Brewery  Com- 
pany V.  Tennant,  9  L.  E.,  Ch. 
App.  216;  Stokes  v.  Cities  Offices 
Company,  11  Jur.,  N.  S.  560; 
Back  V.  Stacey,  2  C.  &  P.  465; 
Parker  v.  Smith,  5  0.  &  P.  438  ; 
Cotterell  v.  Griffiths,  4  Esp.  N. 
P.  C.  69  ;  Wells  v.  Ody,  7  C.  &  P. 
410  ;  Johnson  v.  Wyatt,  2  De  Gr., 
J.  &  S.  1 8  ;  Dent  v.  Auction  Mart 
Company,  2  L.  E.,  Eq.  245  ;  Cul- 
craff  V.  Thompson,  15  W.  E.  387  ; 
Maguire  v.  Grattan,  2  Ir.  E.,  Eq. 
246. 

If  the  damage  is  only  slight  the 
Court  will  not  interfere.  Jacomh  v. 
Knight,  9  Jur.,  N.  S.  529;  32 
L.  J.,  Ch.  601 ;  Johnson  v.  Wyatt, 
2  De  G.,  J.  &  S.  18;  Clarke  v. 
Clark,  1  L.  E.,  Ch.  App.  16; 
Rohson  V.  Whittingham,  lb.  442 ; 
City  of  London  Brewery  Company  v. 
Tennant,  9  L.  E.,  Ch.  App.  212; 
Radcliffe  v.  Duke  of  Portland,  3 
Giff.  702. 

There  is  no  positive  rule  that 
where  forty-five  degrees  are  left 
unobstructed,  that  lights  cannot  be 
considered  as  unduly  interfered 
with  (see  City  of  London  Brewery 

T.L.C. 


Company  v.  Tennant,  9  L.  E.,  Ch. 
App.  220).  But  if  the  buildings  to 
be  erected  opposite  to  the  lights  have 
not  a  greater  angular  elevation  than 
forty-five  degrees,  the  fact  that 
forty-five  degrees  of  sky  are  left 
unobstructed  may,  under  ordinary 
circumstances,  be  considered  as 
prima  facie  evidence  that  there  is 
not  likely  to  be  material  injury. 
lb.  Sed  vide  Bradel  v.  Perry,  3, 
L.  E.,  Eq.  467  ;  Hackett  v.  Baiss, 
20  L.  E.,  Eq.  494,  and  the  observa- 
tions thereon  in  Theed  v.  Dehen- 
hani,  2  Ch.  D.  165,  170. 

The  statutory  regulations,  how- 
ever, as  to  the  height  of  buildings 
in  streets  is  not  to  be  taken  as 
limiting  the  right  by  prescription  to 
ancient  lights,  inasmuch  as  such 
right  depends  tipon  the  degree  and 
amount  of  obscuration  in  each  par- 
ticular case.  Theed  v.  Dehenham,  2 
Ch.  D.  165. 

In  Hackett  v.  Baiss,  20  L.  E.^ 
Eq.  494,  where  a  building  was 
being  erected  in  a  somewhat  narrow 
street  in  the  City  of  London,  and 
had  already  reached  a  height  which 
would  subtend  an  angle  of  forty- 
five  degrees  at  the  foot  of  the 
ancient  lights  of  the  plaintiff's 
houses  on  the  opposite  side  of  the 
street,  it  was  held  that  the  plaintiff 
was  entitled  to  an  injunction  re- 
straining the  raising  of.  the  new 
building  to  a  greater  height.  See 
observations  in  Theed  v.  Dehenham, 
2  Ch.  D.  165. 

A  greater  amount  of  evidence  is 
needed  to  prove  a  material  iujury 
to  light  by  lateral  or  oblique  ob- 
struction than  is  necessary  in  a  case 
of  direct  obstruction,  and  that  more 
especially  when  the  buildings  to 
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the  side  are  not  erected  upon  -what 
■was  previously  an  open  space,  but 
upon  a  space  already,  to  a  very 
great  extent,  obstructed  by  build- 
ings, even  although  they  were  of  a 
less  height.  City  of  London  Brewery 
Company  v.  Tennant,  9  L.  E.,  Oh. 
App.  220  ;  and  see  Clarke  v.  Clarlc, 
1  L.  E.,  Ch.  App.  16. 

An  interlocutory  injunction  is 
sometimes  granted  upon  terms  of 
the  plaintiff  undertaking  to  abide 
by  any  order  the  Court  might  make 
as  to  damages,  in  case  the  Court 
should  thereafter  be  of  opinion  that 
the  defendant  should  have  sustained 
any  by  reason  of  the  order  for  the 
injunction;  and  upon  the  plaintiff 
failing  to  stibstantiate  his  case,  wiU 
direct  an  inquiry  as  to  damages. 
Kino  V.  RudMn,  6  Ch.  D.  160,  162, 
165. 

An  inquiry  as  to  damages  may 
also  be  directed  in  a  proper  case 
at  the  suit  of  a  reversioner. 
Cur7-iers'  Company  v.  Corhett,  2 
Dr.  &  Sm.  355. 

But  it  will  not  be  directed  where 
the  plaintiff,  as  occupant  or  rever- 
sioner, has  opened  a  case  of  sub- 
stantial damage,  and  has  failed 
to  prove  it.  Kino  v.  Rudldn,  6  Ch. 
D.  160,  164;  Rohson  v.  Whitting- 
ham,  1  L.  E.,  Ch.  442. 

The  fact  that  a  plaintiff  claiming 
in  respect  of  ancient  lights  has 
enlarged  or  added  to  the  number  of 
windows  will  not  preclude  him  from 
obtaining  an  injunction,  or  induce 
the  Coui't  to  require  him  to  bring 
back  his  windows  to  their  old  size 
as  a  condition  of  obtaining  the  in- 
junction. Aynsley  v.  Glover,  10 
L.  E.,  Ch.  App.  283  ;  18  L.  E.,  Eq. 
644,  overruling  Heath  v.  Bucknall, 


8  L.  E.,  Eq.  1,  and  partially 
Staight  v.  Burn,  5  L.  E.,  Ch.  App. 
163. 

Where  ancient  lights  are  ob- 
structed, the  fact  that  the  owner  of 
the  building  to  which  the  ancient 
lights  belong  has  himself  con- 
tributed to  the  diminution  of  the 
light,  will  not  in  itself  preclude  him 
from  obtaining  an  injunction  against 
the  person  causing  the  obstruction. 
Staight  v.  Burn,  5  L.  E.,  Ch.  App. 
163. 

The  principle  laid  down  by  Tap- 
ling  V.  Jones,  11  H.  L.  Ca.  290,  is 
plain,  that  opening  a  new  window, 
or  the  enlargement  of  an  old  window 
in  the  wall  of  your  house,  is  no  in- 
jury or  wrong  at  all  to  your  neigh- 
bour :  that  it  is  one  of  the  natural 
rights  of  property  which  any  man 
is  entitled  to  exercise,  and  he 
cannot,  by  exercising  that  right, 
lose  any  other  right  which  he  may 
have  acquired. 

If,  therefore,  a  man  having  got 
a  right  to  the  entry  of  light  into  a 
window  of  a  certain  size,  he  does 
not,  by  making  that  window  larger, 
lose  his  right  to  the  entry  of  light 
to  the  old  part  of  it.  Per  MeUish, 
L.  J.,  in  Aynsley  v.  Glover,  10 
L.  E.,  Ch.  App.  285  ;  see  National 
and  Provincial  Plate  Glass  Insurance 
Compatiy  v.  Prudential  Assurance 
Company,  6  Ch.  D.  757. 

A  mandatory  injunction  may  also 
l?e  granted,  that  is,  an  order  direct- 
ing the  removal  of  a  building,  so 
far  as  it  improperly  obstructs  an 
easement,  as  a  right  of  way  {Krehl 
v.  Burrell,  7  Ch.  D.  551),  or  ancient 
lights  {Kelk  v.  Pearson,  6  L.  E.,  Ch. 
App.  809  ;  City  of  London  Brewery 
Company  v.    Tennant,  9  L.  E.,  Ch. 
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App.  219,  the  observations  there  on 
Diirell  V.  Pritchard,  1  L.  R.,  Cli. 
App.  244;  Beadel  v.  Perry,  3  L.  E., 
Eq.  465) :  and  it  does  not  seem  to 
be  essential  that  a  case  for  a  man- 
datory injunction  should  be  made 
as  to  the  whole  of  the  building. 
City  of  London  Brewery  Company  v. 
Tennant,  9  L.  R.,  Ch.  App.  218. 

And  a  mandatory  injunction  di- 
recting the  removal  of  a  building 
may,  in  the  absence  of  improper 
delay  or  acquiescence  on  the  part  of 
the  plaintiff  {Smith  v.  Smith,  20  L. 
E.,  Eq.  500),  be  granted,  although 
the  building  be  completed  before 
the  commencement  of  the  action. 
See  City  of  London  Breivery  Com- 
pany V.  Tennant,  9  L.  E.,  Ch.  App. 
219. 

And  although,  in  a  case  where  a 
bunding  injuriously  affecting  an- 
cient lights  has  been  completed 
before  proceedings  have  been  taken, 
the  Court  may  not  consider  itself 
justified  in  granting  a  mandatory 
injunction,  it  may  nevertheless 
grant  relief  in  damages.  City  of 
London  Breivery  Company  y.  Ten- 
nant, 9  L.  E.,  Ch.  App.  212,  218, 
commenting  on  Durell  v.  Pritchard, 
1  L.  E.,  Ch.  App.  244;  Lady  Stanley 
of  Alderley  v.  Earl  of  Shrewsbury, 
19  L.  E.,  Eq.  616 ;  see  also  Lsenlerg 
V.  East  India  House  Company,  3  De 
G.,  J.  &  8.  263. 

In  determining  whether  an  in- 
junction or  damages  should  be 
granted,  the  fact  that  the  building 
was  completed  before  the  injunction 
was  asked  may  give  rise  to  a  ques- 
tion whether  an  injunction  should 
be  granted  {National  and  Provincial 
Plate  Glass  Insurance  Company  v. 
Prudential  Assurance    Company,   6 


Ch.  D.  761 ;  Curriers'  Company  v. 
Corbett,  2  Dr.  &  Sm.  360 ;  and  see 
Martin  v.  Headon,  2  L.  E.,  Eq. 
425),  as  a  person  may  by  his  laches 
and  acquiescence  disentitle  himself 
to  relief.  See  Wicks  v.  Hunt,  John. 
372;  Wood  V.  Sutcliffe,  2  Sim.,  N.  S. 
167  ;  see  also  and  consider  Isenberg 
V.  East  India  Estate  Company,  33 
L.  J.,  Ch.  392  ;  10  Jur.,  N.  S.  221; 
Lady  Stanley  of  Alderley  v.  Earl  of 
Shrewsbury,  19  L.  E.,  Eq.  616  ; 
Gaunt  V.  Fynney,  8  L.  E.,  Ch.  App. 
14  ;  sed  vide  Imperial  Gas  Company 
V.  Broadbent,  7  H.  L.  Ca.  600; 
Turner  v.  Mirfield,  34  Beav.  390. 

There  is  another  consideration 
which  ought  to  have  weight,  and 
that  is  the  comparative  injury 
caused  in  point  of  value  and  da- 
mage to  each  party  as  regards  the 
removing  of  the  obstruction  that  is 
destroying  the  new  building,  with  a 
view  to  restore  the  enjoyment  of  the 
light.  National  and  Provincial  Plate 
Glass  Insurance  Company  v.  Pru- 
dential Assurance  Company,  6  Ch. 
D.  757,  762. 

If  comparatively  little  injury 
would  be  done  to  the  defendants  by 
the  destruction  of  the  new  building 
a  mandatory  injimction  ordering  its 
removal  will  be  granted.     lb. 

If,  on  the  other  hand,  the  injury 
done  by  such  removal  would  be  out 
of  aU  comparison  great  as  compared 
with  the  injury  done  by  the  new 
buildings  to  the  lights,  the  injunc- 
tion will  be  refused.     lb. 

Under  special  circumstances  a 
mandatory  injunction  may  be 
granted  on  motion  before  the  hear- 
ing. Hervey  v.  Smith,  1  K.  &  J. 
328  ;  Beadel  v.  Perry,  3  L.  E.,  Eq. 
465  ;      Westminster     Brymbo     Coal 
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Company  v.  Clayton,  36  L.  J.,  Ch. 
476. 

And  sometimes  wlien  the  injunc- 
tion is  refused  upon  an  interlocutory 
application  the  defendants  mil  be 
required  to  give  an  iindertaking  to 
pull  down  anything  they  may  build. 
See  6  Oh.  D.  762. 

The  Court,  however,  will  not,  it 
seems,  in  the  case  of  water  rights 
award  damages  in  lieu  of  an  in- 
junction, as  it  will  do  in  the  case  of 
an  injury  done  to  rights  of  light. 
See  Cloioes  v.  Staffordshire  Potteries 
Waterworks  Company,  8  L.  E.,  Ch. 
App.  125,  in  which  the  point  was 
considered  by  Lord  Justice  Mellish; 
and  although  he  was  of  opinion 
that  in  that  case  the  plaintiff  could 
only  have  recovered  nominal  da- 
mages, he  nevertheless  held,  that  an 
injiinction  ought  to  issue  upon  the 
ground  of  the  impropriety  of  leaving 
the  parties  to  repeated  and  suc- 
cessive actions  in  which  only  small 
damages  could  be  recovered. 

But  when  there  is  evidence  before 
the  Court  which  shows  that  the 
damage  accruing  to  the  plaintiffs  is 
by  no  means  inconsiderable,  there 
may  in  addition  to  an  injunction  be 
a  reference  for  damages.  Penning- 
ton V.  Brinsop  Hall  Coal  Company., 
5  Ch.  D.  769. 

Where  the  owner  of  land  seUs  it, 
reserving  to  himself,  his  heirs  and 
assigns,  the  minerals  under  the  land, 
and  the  right  to  work  them,  paying 
compensation  for  all  damage  that 
should  be  done  thereby  to  the  erec- 
tions on  the  land,  the  grantees  of 
the  minerals  with  notice  of  the 
reservation  can  only  work  the 
minerals  subject  to  the  condition  of 
paying  compensation  to  the  grantee 


of  the  land,  who  can  maintain  ari 
action  for  the  damage  done  to  his 
buildings  by  the  working  of  the 
mines.  See  Aspden  v.  Seddon,  1  Ex. 
D.  496;  see  and  consider  S.  C.  IQ 
L.  E.,  Ch.  App.  394. 

Although  by  part  of  a  building 
scheme  a  benefit  is  conferred  upon 
a  plaintiff  complaining  of  injury  to 
his  ancient  lights,  the  Court  will 
not  be  at  liberty  to  hold  the  injury 
compensated  for  by  the  benefit ; 
yet,  in  deciding  the  question  of 
damages  or  injunction,  the  Court 
wiU  be  at  liberty  to  consider  it  as 
one  element  which  has  to  influence 
its  decision  in  deciding  which  of  the 
two  alternatives  it  wiU.  adopt.  Per 
Pry,  J.,  in  National  and  Provincial 
Plate  Glass  Insurance  Company  v. 
Prudential  Assurance  Company,  6 
Ch.  D.  757,  769. 

It  is  only  in  very  rare  and  special 
cases,  involving  danger  to  health,  or 
something  very  nearly  approaching 
it,  that  the  Court  would  be  justified 
in  interfering  on  the  ground  of 
diminution  of  air.  Per  Lord  Sel- 
borne,  C,  in  City  of  London  Brewery 
V.  Tennant,  9  L.  E.,  Ch.  App.  221. 

An  easement  is  an  interest  in 
land,  for  the  invasion  of  which 
compensation  may  be  claimed  under 
the  Lands  Clauses  Consolidation 
Act,  1849  (8  &  9  Vict.  c.  18,  s.  6). 
Thus,  if  the  works  of  a  companj' 
interfere  with  the  plaintiff's  right 
of  way  to  his  premises,  whether  by 
raising  or  lowering  a  road  {Reg.  v. 
Eastern  Counties  Raihvay,  2  Q.  B. 
347 ;  Glover  v.  North  Staffordshire 
Raihvay  Company,  16  Q.  B.  912; 
20  L.  J.,  Q.  B.  376  ;  and  see  Reg. 
V.  Great  Northern  Railway  Com- 
pany, 14  Q.  B.  25 ;  Re  Cooling  and 
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T/ie  Great  Northern  Eaihvay  Com- 
pany, 19  L.  J.,  Q.  B.  25),  or 
obstruct  the  access  of  light  thereto 
{Eagle  v.  Charing  Cross  Railioay 
Company,  2  L.  E.,  0.  P.  638), 
it  is  clearly  a  case  for  com- 
pensation. Although  that  would 
not  be  the  case  where  damage  to 
the  plaintiff's  trade  was  caused  by 
the  obstruction  of  access  to  his 
premises  by  a  public  Mghway.  See 
RicJcet  V.  Metropolitan  Railway  Com- 
pany, 5  B.  &  S.  149  ;  in  Exch.  Ch., 
5  B.  &  S.  156  ;  2  L.  E.,  H.  L.  175. 

And  where  the  easement  is  in- 
juriously affected,  as,  for  instance, 
that  of  a  right  to  light,  in  a  man- 
ner which  entitles  the  owner  of  the 
dominant  tenement  to  compensation 
under  the  statute,  it  wiU  be  no 
answer  that  by  reason  of  accidental 
circumstances  the  saleable  vakie  of 
the  premises  was  not  diminished. 
Eagle  v.  Charing  Cross  Railway 
Company,  2  L.  E.,  C.  P.  638. 

Easements  are  not  affected  by 
the  Metropolitan  Buildings  Acts. 
Wells  V.  Ody,  1  M.  &  W.  452; 
Titterton  v.  Conyers,  5  Taunt.  465  ; 
Crofts  V.  Haldane,  2  L.  E.,  Q.  B. 
194;  and  see  Weston  v.  Arnold,  8 
L.  E.,  Ch.  App.  1084. 

When  an  easement  of  light  {Duke 
of  Bedford  v.  Daiuson,  20  L.  E.,  Eq. 
353  ;  Eagle  v.  Charing  Cross  Rail- 
icay  Company,  2  L.  E.,  C.  P.  638),  or 
for  a  foundation  {Knapp  v.  London, 
Chatham  and  Dover  Railway  Com- 
pany, 2  H.  &  0.  212),  is  injuriously 
affected  under  the  powers  of  a  rail- 
way act,  although  the  owner  of  the 
dominant  tenement  is  entitled  to 
compensation  under  sect.  6  of  the 
Lands  Clauses  Act,  he  is  not  en- 
titled to  notice  to  treat.     See  Clark 


V.  London  School  Board,  9  L.  E., 
Ch.  App.  120  ;  Bush  v.  Trowbridge 
Waterioorks  Company,  19  L.  E., 
Eq.  291;  10  L.  E.,  Ch.  App. 
459. 

Where,  however,  the  act  gives 
the  railway  company  no  power  to 
disturb  the  easement,  the  owner's 
remedy  wiU  be  not  by  way  of  com- 
pensation but  by  action.  Turner  v. 
Sheffield  and  Rotheram  Railway  Com- 
pany, 10  M.  &  W.  425. 

But  where  a  party  is  entitled  by 
contract  to  a  private  right  of  way 
to  his  premises,  as  for  instance  over 
a  railway,  an  act  of  Parliament  ex- 
tinguishing rights  of  way  over  the 
railway,  will,  if  no  compensation 
be  given  in  respect  of  the  private 
right  of  way,  be  held  to  apply  to 
public  rights  of  footway  only.  Wells 
V.  London,  Tilbury  and  Southend 
Railway  Company,  5  Ch.  D.  126. 

A  school  board,  taking  lands 
under  the  Elementary  Education 
Act,  1870  (33  &  34  Yict.  c.  75,  ss. 
19  and  20),  need  not  give  notice  to 
treat  to  the  owners  of  easements 
over  the  land  taken ;  but  compen- 
sation in  respect  of  such  easements 
is  to  be  given  as  for  lands  in- 
juriously affected.  See  Clark  v. 
School  Board  for  London,  9  L.  E., 
Ch.  App.  120 ;  and  see  Macey  v. 
Metropolitan  Board  of  Works,  33 
L.  J.,  Ch.  377 ;   10  Jur.,  N.  S.  333. 

A  lessee  of  premises  with  an  un- 
disclosed right  of  way  may  take 
proceedings  for  relief  against  the 
party  claiming  the  right  of  way, 
and  also  against  the  lessor,  asking 
in  the  alternative,  if  the  right  be 
estabhshed,  an  indemnity  and 
damages  against  his  lessor  under 
his  covenant  for  quiet  enjoyment. 
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Child  V.  Stennlng,  5  Ch.  D.  695  ;  7      clear.     IFilson  v.  Hornshy,  3  Ir.  E., 
Ch.  D.  413.  0.  L.  52. 


V.  The  Extinguishment  of  Easements. 

An  easement  maylie  extinguished 
— 1.  By  express  release  under  seal; 
2.  By  act  of  parliament ;  3.  By 
merger  in  consequence  of  the  unity 
of  seisin  or  ownership  of  the  domi- 
nant and  servient  tenement ;  4.  By 
the  licence  from  the  owner  of  the 
dominant  tenement  to  do  some  act 
which  of  necessity  destroys  the 
easement;  5.  By  the  abandonment 
of  the  enjoyment  by  non-user ; 
6.  By  extinction  of  the  dominant 
tenement,  or  the  non-existence  of 
the  purpose  for  which  the  easement 
was  granted. 

1.  Extinguishment  of  Easements  hy 

express  Release  under  Seal. 
It  is  obvious  that  an  easement 
may  be  extinguished  by  release 
under  seal  (see  Co.  Litt.  264  b) ;  it 
might  also  always  in  Equity,  which 
by  the  Judicature  Acts  is  now  pre- 
valent, be  also  modified  or  extin- 
guished by  agreement  ( Waterlow  v. 
Bacon,  2  L.  E.,  Eq.  514  ;  Fisher  v. 
Moon,  11  L.  T.,  N.  S.  623),  or  ac- 
quiescence. Davies  Y.  Marshall,  10 
0.  B.,  N.  S.  697  ;  Salaman  v.  Glover, 
20  L.  E.,  Eq.  444 ;  Johnson  v. 
Wyatt,  9  Jul-.,  N.  8.  1333,  1334. 

2.  Extinguishment  of  Easements  hy 

Act  of  Parliament. 
Easements  may  be  extinguished 
by  act  of  parliament,  as  for  in- 
stance by  the  General  Inclosure ' 
Act  (41  Geo.  4,  c.  109,  s.  8  ;  and  see 
Race  v.  Ward,  7  Ell.  &  Bl.  384); 
but  the  intention  to  do  so  must  be 


3.  Extinguishment  of  Easements  by 
Unity  of  Possession. 

"Where  there  is  a  unity  of  seisin 
or  ownership  of  the  dominant  and 
servient  tenement,  from  which  pos- 
session will  be  implied,  as  we  have 
before  shown,  the  easement  wiU  be 
extinguished  (ante,  p.  173),  although 
on  a  severance  of  the  property,  a 
grant  of  those  easements  which  are 
continuous  and  apparent,  or  which 
are  of  necessity,  will  be  implied. 
Ante,  pp.  173  et  seq. 

So  the  owner  may  on  a  severance 
revive  an  easement  by  an  express 
grant,  but  this  may  more  properly 
be  called  a  new  easement. 

But  where  the  estates  in  the 
dominant  and  servient  tenement 
are  not  perdurable,  merger  or  ex- 
tinguishment wiU  not  take  place ; 
there  will  be  merely  a  suspension 
of  the  easement  during  the  unity  of 
possession.  "  If,"  observes  Alder- 
son,  B.,  "I  am  seised  of  freehold 
premises,  and  possessed  of  leasehold 
premises  adjoining,  and  there  has 
formerly  been  an  easement  enjoyed 
by  the  occupiers  of  the  one  as  against 
the  occupiers  of  the  other,  while 
the  premises  are  in  my  hands  the 
easement  is  necessarily  suspended, 
but  it  is  not  extinguished,  because 
there  is  no  unity  of  seisin,  and  if  I 
part  with  the  premises,  the  right, 
not  being  extinguished,  -will  revive." 
Thomas  v.  Thomas,  1  Cr.,  M.  &  E. 
41  ;  see  also  Rex  v.  The  Inhabitants 
of  Hermitage,  Garth.  239  ;  Canham 
V.  Fisk,  2  Cr.  &  J.  126  ;  James 
V.  Plant,  4  Ad.  &  Ell.  766;   War- 
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burton  v.  Parke,  2  H.  &  N.  64; 
Simper  v.  Foley,  2  J.  &Hem.  555, 563. 
But  wliere  a  right  to  an  easement, 
such  as  that  of  ancient  lights,  is 
accLuired  against  the  owner  of  a 
leasehold  interest  in  the  servient 
tenement,  it  is  acquired  also  against 
all  the  world,  and  therefore  against 
the  owner  of  the  reversion ;  con- 
sequently by  the  merger  of  the 
leasehold  interest  in  the  rever- 
sion of  the  servient  tenement,  the 
rights  of  the  owner  of  the  domi- 
nant tenement  remain  unaltered. 
Simper  v.  Foley,  2  J.  &  H.  555, 
664. 

4.  Extinguishment  of  Easement  hy  act 

done  hy  leave  of  the  Otvner  of 
the  Dominant  Tenement. 
Where  the  owner  of  the  domi- 
nant tenement  authorizes  the  owner 
of  the  servient  tenement,  although 
only  by  parol,  to  do  some  act  there- 
on, the  effect 'of  which  will  be  to 
prevent  the  future  enjoyment  of  the 
easement,  it  will  be  extinguished. 
See  ante,  ]3-  173  ;  and  Liggins  v. 
Inge,  7  Bing.  682  ;  Wehb  v.  Pater- 
noster, Palm.  71  ;  2  EoU.  Eep.  152; 
Winter  Y.  Brochwell,  8  East,  308. 

5.  Extinguishment  of  Easement   by 

Abandonment  or  Non-user,  and 
herein  as  to  the  effect  of  altera- 
tions in  the  Dominant  Tenement. 

An  easement  wiU  be  extinguished 
by  a  voluntary  abandonment  or  ces- 
sation to  enjoy  it.  As  where  a 
person  having  a  miU,  pulls  it  down 
with  the  intention  of  not  returning, 
the  owner  of  the  adjoining  land 
might,  it  is  presumed,  erect  a  mill 
and    employ  the   water    so    relin- 


quished, and  would  not  be  com- 
pellable to  pull  down  his  mill,  if  the 
owner  of  the  former  should  after- 
wards change  his  determination, 
and  wish  to  rebuild  his  own.  See 
dictum  of  Tindal,  0.  J.,  in  Liggins 
y.  Inge,  7  Bing.  693  ;  LuttreVs  Case, 
4  Co.  86. 

Upon  the  same  principle  it  has 
been  held  that  where  an  ancient 
window  had  been  shut  up  for  twenty 
years  with  brick  and  mortar,  it  lost 
its  privilege  as  an  easement,  and 
was  as  if  it  had  never  existed. 
Lawrence  v.  Obee,  3  Camp.  514. 

Although  the  mere  suspension  of 
the  exercise  of  a  right  to  foul  water 
is  not  sufficient  to  destroy  the  right, 
evidence  of  an  intention  to  abandon 
it  may  have  that  effect.  Thus,  in 
C'rossley  Sf  Sons,  Limited  v.  Light- 
oivler,  2  L.  E.,  Ch.  App.  478,  where 
dye  works  had  not  been  used  for 
more  than  twenty  years,  and  had 
been  allowed  to  go  to  ruin,  it  was 
held  by  the  Lord  Chelmsford,  L.  C, 
affirming  the  decision  of  "Wood, 
V.  C.  (reported  2  L.  E.,  Eq.  279), 
that  any  right  of  fouling  the  stream 
attached  to  them  was  lost.  See 
also  Norlury  v.  Meade,  3  Bligh, 
241  ;  Harvie  v.  Rogers,  3  Bligh, 
N.  S.  447. 

The  result  would  be  the  same 
upon  the  non-user  of  Hght  for  a  less 
period  than  twenty  years,  if  it  ap- 
pears to  have  been  the  intention 
permanently  to  abandon  the  right 
to  it.  Thus,  in  Moore  v.  Raioson, 
8  B.  &  0.  332,  the  plaintiff's  mes- 
suage was  an  ancient  house,  having 
had  formerly  adjoining  to  it  a  build- 
ing, in  which  there  was  an  ancient 
window,  next  the  lands  of  the  de- 
fendant ;    a  former  owner    of    the 
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plaintifE's  premises,  about  seventeen 
years  before,  had  pulled  down  tliat 
building,  and  erected  on  its  site 
another  with  a  blank  waU,  next  ad- 
joining  the  premises  of  the  def en- 
ant,  who,  about  three  years  before 
the  commencement  of  the  action, 
erected  a  building  next  the  blank 
wall  of  the  plaintiff,  who  then 
opened  a  window  in  that  wall  in 
the  same  place  where  the  ancient 
window  had  been  in  the  old  build- 
ing ;  it  was  held  by  the  Court  of 
King's  Bench,  that  he  could  not 
maintain  any  action  against  the  de- 
fendant for  obstructing  the  new 
window,  because  by  erecting  the 
blank  wall,  he  not  only  ceased  to 
enjoy  the  light,  but  had  evinced  an 
intention  never  to  resume  the  en- 
joyment. See  also  CooJc  v.  Mayor 
of  Bath,  6  L.  E.,  Eq.  177,  as  to 
whether  a  right  of  way  had  been 
abandoned. 

An  abandonment  of  an  easement 
is  effectual  if  a  communication  of  it 
be  made  to  the  owner  of  the  servient 
tenement  and  he  acts  upon  it.  The 
Queen  v.  Charley,  12  Q,.  B.  515 ; 
Stokoe  V.  Singers,  8  E.  &  B.  31. 

A  mere  temporary  abandonment 
of  the  enjojTnent  of  an  easement 
wiU  not  destroy  the  right,  but  the 
onus  lies  upon  the  party  discon- 
tinuing the  enjoyment,  of  showing 
that  he  intended  to  resume  it  within 
a  reasonable  period.  If,  for  in- 
stance, in  the  case  of  Moore  v.  Eaio- 
son,  3  B.  &  S.  332,  the  person  who 
had  pulled  down  the  old  house  had 
shown  an  intention  to  rebuild  it  in 
the  same  manner,  within  a  reason- 
able time,  and  not  an  entirely  dif- 
ferent one  with  a  blank  wall,  he 
would  not  have  destroyed  his  right. 


See  3  B.  &  0.  337,  338  ;  Weston  v. 
Arnold,  8  L.  E.,  Oh.  App.  1084. 

In  Hale  v.  Oldroyd,  14  M.  &  W. 
789,  the  plaintiff  had  enjoyed  an 
immemorial  right  to  the  flow  of 
water  into  an  ancient  pond  in  one 
of  his  closes,  but  above  thirty  years 
before,  he  made  a  new  pond  in  three 
different  closes,  and  turned  the 
water  so  as  to  supply  them,  and 
thenceforth  disused  the  old  pond, 
which  was  gradually  filled  with 
rubbish  and  overgrown  with  grass. 
The  plaintiff's  right  in  respect  of 
the  three  ponds  having  been  de- 
feated by  proof  of  an  outstanding 
life  estate  under  2  &  3  Will.  4,  c. 
71,  s.  7,  it  was  held  by  the  Court  of 
Exchequer,  that  the  plaintiff  was 
entitled  to  recover  in  respect  of  his 
right  to  the  flow  of  water  to  the  old 
pond.  "  The  use  of  the  old  pond," 
said  Parke,  B.,  "was  discontinued 
only  because  the  plaintiff  obtained 
the  same  or  greater  advantage  from 
the  use  of  the  three  new  ones.  He 
did  not  thereby  abandon  his  right, 
he  only  exercised  it  in  a  different 
spot,  and  a  substitution  of  that 
nature  is  not  an  abandonment." 

So  where  the  owner  of  the  domi- 
nant tenement  in  an  insignificant 
degree  obscured  the  bight  and  air 
of  his  own  dwelling,  it  was  held 
that  this  did  not  justify  the  owner 
of  the  servient  tenement  in  seriously 
diminishing  the  supply  of  light  and 
air.  Arcedeckne  v.  lielk,  2  Giff. 
683. 

With  regard  to  easements  of  an 
intermittent  nature ; — although  the 
law  has  not  fixed  any  period  of 
prescription  for  them,  it  appears  at 
one  time  to  have  been  thought  that 
as  a  grant  would  be  presumed  after 
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twenty  years'  user,  so  a  release 
would  be  presumed  after  non-user 
for  the  same  period.  That  if,  for 
instance,  A.  had  ceased  to  use  a 
right  of  way  over  B.'s  land  for 
twenty  years,  a  presumption  would 
arise  that  he  had  released  such 
right  of  way  {Doe  v.  Hilder,  2  B. 
&  Aid.  791  ;  Moore  v.  Eaivson,  3 
B.  &  0.  339).  It  has,  however, 
been  held,  that  the  mere  non-user 
of  a  right  of  way,  even  for  more 
than  twenty  years,  wiU  not  raise 
a  presumption  of  abandonment. 
Ward  V.  Ward,  7  Exoh.  838. 

Presumption  of  a  dedication  of  a 
right  of  way  to  the  public  will  be 
raised  by  evidence  of  user  {The 
Greenivich Board  of  WorksY. Mauds- 
ley,  5  L.  E.,  Q.  B.  397  ;  The  Queen  v. 
The  Inhabitants  of  the  Township  of 
Bradfield,  9  L.  E.,  Q.  B.  552) ;  and 
there  is  nothing  inconsistent  with 
the  purposes  of  a  sea  or  river- 
waU.  or  embankment  erected  to 
protect  the  neighbouring  lands,  in 
a  right  of  way  along  the  sur- 
face,    lb. 

As  to  the  effect  of  a  dedication  of 
way  to  the  public,  see  The  Vestry  of 
St.  Mary,  Newington  v.  Jacohs,  7  L. 
E.,  Q.  B.  47. 

The  presumption  of  a  dedication 
can  only  be  made  in  favour  of  the 
public,  and  not  of  the  inhabitants  of 
a  particular  parish.  Vestry  of  Ber- 
mondsey  v.  Broivn,  1  L.  E.,  Eq.  204; 
Reilly  V.  Thompson,  111.  E.,  0.  L. 
238. 

As  to  the  circumstances  which 
will  amount  to  an  interruption 
sufficient  to  prevent  a  public  right 
being  acquired  by  user,  see  Healey 
V.  Corporatian  of  Batley,  19  L.  E., 
Eq.  375,  and  cases  there  cited. 


The  public  will  not  by  non-user 
release  their  rights  to  a  way  once 
dedicated  to  them.  Dawesw  .Haivkins, 
8  C.  B.,  N.  S.  848. 

An  abandonment  of  a  prescriptive 
easement  will  not,  at  any  rate  in  a 
court  of  law,  be  held  to  have  taken 
place  without  a  deed,  or  evidence 
from  which  the  Jury  can  presume  a 
release  of  such  easement.  See 
Lovell  V.  Smith,  3  0.  B.,  N.  S.  120. 
There  the  plaintiif  having  a  right  of 
way  by  prescription  more  than 
twenty  years  before  action  brought, 
agreed  with  the  owner  and  occupier 
of  the  servient  tenement  that  the 
use  of  a  portion  of  that  way  should 
be  discontinued,  and  a  new  way 
equally  convenient  to  him  should 
be  substituted  for  it.  It  was  held 
by  the  Court  of  Common  Pleas  that 
a  consequent  discontinuance  of  the 
use  of  the  old  way  afforded  no  evi- 
dence of  an  abandonment  thereof. 
See  Race  v.  Ward,  7  Ell.  &  Bl.  384; 
see,  however,  Mulville  v.  Fallon,  6 
I.  E.,  Eq.  458. 

Where  Alterations  in  the  Dotninant 
Tenement  extinguish  an  Ease- 
ment. 
Where  there  has  not  been  an 
abandonment  of  an  easement,  but 
mere  alterations  have  been  made  in 
the  dominant  tenement,  as  to  the 
mode  of  enjoying  it,  questions  of 
difficulty  arise  as  to  what  effect  they 
have  upon  the  easement.  It  seems, 
as  a  general  rule,  that  the  owner  of 
the  dominant  tenement  cannot  im- 
pose any  additional  restriction  or 
burden  upon  the  owner  of  the  ser- 
vient tenement.  If,  however,  the 
additional  restriction  or  burden  can 
be  ascertained,  and  separated  from 
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the   easement,  it  will  still  remain 
unimpaired. 

Thus  "  if  a  party  having  a  right 
of  footway  were  to  use  it  for  other 
X^urposes,  although  he  might  he 
liable  to  an  action  for  trespass,  he 
might,  nevertheless,  sustain  an 
action  for  any  disturbance  of  his 
footway;  the  right  thus  sought  to 
be  usurped  would,  in  the  mode  of 
its  enjoyment,  be  altogether  distinct 
from  the  previous  easement."  Gale, 
598,  5th  ed. 

Where  the  owner  of  the  dominant 
tenement  makes  alterations  in  an- 
cient windows,  he  will  not  entirely 
lose  the  right  which  he  before  en- 
joyed, of  having  light  and  air 
through  such  portions  of  the  present 
windows  as  formed  portions  of  the 
ancient  windows  before  the  altera- 
tion. 

For  although  the  acquired  right 
to  the  easement  of  light  is  coniined 
to  the  exact  dimensions  of  the  open- 
ings through  which  the  access  of 
light  and  air  has  been  permitted  (see 
Tapling  Y.Jones,  11  H.  L.  318),  the 
owner  of  windows  so  privileged  does 
nothing  unlawful  if  he  enlarges 
them,  or  makes  a  new  window  in  a 
different  situation.  The  adjoining 
owner,  however,  is  at  liberty  to 
build  upon  his  own  ground  so  as 
to  obstruct  the  addition  to  the  old 
windows,  or  to  shut  out  the  new  one ; 
but  he  does  not  acquire  his  former 
rightof  obstructing  the  old  windows, 
"which  he  lost  by  acquiescence,  nor 
does  the  owner  of  the  old  windows 
■lose  his  absolute  and  indefeasible 
right  to  them,  which  he  had  gained 
by  length  of  user.  Tapling  v.  Jones, 
11  H.  L.  290,  306,  319. 

A  party  by  endeavouring  to  ex- 


tend a  right,  instead  of  manifesting 
an  intention  of  abandoning  it, 
evinces  his  determination  to  retain 
it  and  acquire  something  more; 
and  the  enlarging  of  an  ancient 
window  could  be  no  cause  of  for- 
feiture, because  the  act  was  not  un- 
lawful. Tapling  v.  Jones,  11  H.  L. 
307,  314,  319,  320. 

In  some  cases,  at  variance  with 
Tapling  v.  Jones  and  older  authorities 
{Chandler  v.  Thompson,  3  Oampb. 
80  ;  Martin  v.  Goble,  1  Campb.  322  ; 
Garritt  v.  Sharp,  3  Ad.  &  Ell.  325  ; 
S.  C.  4  Nev.  &  Man.  834),  it  has 
been  held  that  where  the  owner  of 
the  dominant  tenement  has  exceeded 
the  limits  of  his  admitted  right  to 
the  access  of  light  and  air,  either  by 
enlarging  or  altering  {Renshaio  v. 
Bean,  18  Q.  B.  112,  and  the  remarks 
thereon  in  Wilson  v.  Townend,  1 
Drew.  &  8m.  324,  330 ;  Hutchinson 
V.  Copestale,  8  C.  B.,  N.  S.  102  ;  9 
C.  B.,  N.  8.  863)  ancient  windows 
or  opening  new  ones  {Binckes  v. 
Pash,  11  0.  B.,  N.  8.  324;  Blan- 
chard  v.  Bridges,  4  Ad.  &  Ell.  176  ; 
S.  C.  5  Nev.  &  Man.  567  ;  Cherring- 
ton  V.  Abneg,  2  Vern.  64G),  and  has 
thereby  put  himself  in  such  a  posi- 
tion that  the  excess  cannot  be  ob- 
structed by  the  owner  of  the  servient 
tenement  without  at  the  same  time 
obstructing  the  admitted  right,  no 
action  can  be  maintained  for  ob- 
structing the  latter,  because  it  was 
unavoidably  caused  by  the  exercise 
of  the  right  of  the  owner  of  the 
servient  tenement  to  obstruct  the 
excess.  Renshaiv  v.  Bean,  18  Q.  B., 
112  ;  Davies  v.  Marshall,  1  Drew. 
&  Sm.  561. 

Moreover,  Lord  Campbell,  in  the 
case  of  Renshaiv  v.  Bean,  18  Q.  B 
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130,  expressly  lays  it  down,  that  in 
the  case  where  the  owner  of  the 
servient  tenement  has  obstructed 
ancient  lights  which  have  been 
altered,  that  the  owner  of  the  domi- 
nant tenement  "must  be  considered 
to  lose  the  former  rights  which  he 
had  at  all  events  until  he  shall  by 
himself  doing  away  with  the  excess, 
and  restoring  his  windows  to  their 
iormer  state,  throw  upon  the  de- 
fendant the  necessity  of  so  arranging 
his  buildings  as  not  to  interfere 
with  the  admitted  right." 

It  has,  however,  been  since  clearly 
settled  that  although  the  owner  of 
the  dominant  tenement  has  enlarged 
old  windows  and  made  new  ones, 
the  owner  of  the  servient  tenement 
has  no  right  to  obstruct  the  ancient 
passage  of  light,  although  it  was 
impossible  for  him  to  obstruct  the 
access  of  light  to  the  new  windows 
-without  doing  so.  Nor  is  it  neces- 
sary as  a  condition  to  his  obtaining 
relief  against  such  obstruction  that 
he  should  restore  his  windows  to 
their  original  state.  See  Jones  v. 
■  Tapling,  11  C.  B.,  N.  S.  283;  12 
0.  B.,  N.  S.  826;  11  H.  L.  Ca.  290, 
nom.  Tapling  v.  Jones,  Martin  v. 
Heaclon,  2  L.  E.,  Eq.  425  ;  Staight 
V.  Burn,  5  L.  E.,  Ch.  App.  163; 
Aynsley  v.  Glover,  18  L.  E.,  Eq. 
547;  10  L.  E.,  Ch.  App.  283,  over- 
ruling Rcnshaw  v.  Bean,  18  Q.  B. 
112;  Wilson  v.  Townend,  1  Drew. 
-&  Sm.  324 ;  Dccvies  v.  Marshall,  1 
Drew.  &  Sm.  557 ;  Weatherley  v. 
Ross,  1  H.  &  M.  349 ;  Hutchinson 
V.  Copestake,  8  C.  B.,  N.  S.  863  ; 
Cooper  V.  Hubhuck,  30  Beav. 
160. 

The  right  to  the  easement  of  light 
-continues      uninterruptedly     until 


some  unequivocal  act  of  intentional 
■abandonment  has  been  done  by  the 
person  who  acquired  it,  which  would 
remit  the  adjoining  owner  to  the 
unrestricted  use  of  his  own  premises. 
It  would  be  a  question  in  each  case 
whether  the  circumstances  estab- 
lished an  intention  to  abandon 
altogether  the  future  enjoyment 
and  exercise  of  the  right.  If  such 
an  intention  were  clearly  mani- 
fested, the  adjoining  owner  might 
build  as  he  pleased  upon  his  own 
land ;  and  should  the  o-wuer  of  the 
pre-viously- existing  window  restore 
the  former  state  of  things,  he  could 
not  compel  the  removal  of  any 
building  which  had  been  placed 
upon  the  ground  during  the  inter- 
val. For  a  right  once  abandoned, 
is  abandoned  for  ever.  Tapling  v. 
Jones,  11  H.  L.  319. 

A  different  question  arises,  where 
a  house  enjoying  ancient  lights  has 
-been  pulled  down  and  rebuilt, — 
whether  the  right  to  the  lights  re- 
mains, or  whether  it  wUl  be  lost. 

In  a  recent  case  it  seems  to  have 
been  the  opinion  of  Sir  G.  Jessel, 
M.  E.,  that  although  when  a  party 
rebuilds  a  house  and  puts  the 
■windows  in  the  same  positions,  it 
would  for  this  purpose  be  the  same 
house,  and  the  windows  would  be 
protected  absolutely;  nevertheless, 
that  where  the  new  house  is  buUt 
in  a  different  position,  at  a  consider- 
able distance  from  the  old  house, 
and  new  windows  are  put  into  it, 
the  mere  fact  that  those  windows 
are  in  a  parallel  plane  at  a  greater 
distance,  or  in  diagonal  planes  at  a 
similar  distance,  will  not  make  them 
the  same  windows  within  the  act. 
Secus  if  the  difference  in  the  posi- 
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tion  of  tliG  windows  Kad  been  a  few 
inches  or  a  few  minutes  of  a  de- 
gree, or  perhaps  a  degree,  as  the 
old  maxim,  De  minimis  non  curat  lex, 
would  apply  to  such  a  case  as  to  all 
others.    In  the  same  case,  however. 
Fry,  J.,  seems  to  have  thought  that 
a  change  in  the  plane  of  the  windows 
would  not  put  an  end  to  the  right 
under  the  act,  and  that  the  right 
remained  where  any  portion  of  the 
light   which    would    have    passed 
over  the  servient  tenement  through 
the  old  windows  passes  also  through 
the  new    windows.      See  National 
and  Provincial  Plate  Glass  Insurance 
Company   v.    Prudential  Assurance 
Company,    6   Ch.  D.    758,   759,  in 
which  case,  however,  the  only  point 
ultimately  decided  by  Fry,  J.  (before 
whom  it  came  on  for  trial),  was  that 
where  a  building  containing  ancient 
lights  was  pulled  down  and  replaced 
by  another,  in  which  the  front  was 
set  back,  and  a  former  window  con- 
verted   into    a   skylight,    that  the 
right  to  access  of  light  was  not  lost. 
Where  a  person  is  entitled  to  the 
lateral  support  of  his  neighbour's 
soU  for   a  building   of    a   certain 
weight,   if  he  makes    a    material 
addition  to  the  weight  of  the  build- 
ing, he  will  destroy  the  right  which 
he     otherwise    would    have    had 
{Murchie  v.  Black,  19  0.  B.,  N.  S. 
190,  206  ;  sed  vide  Broivn  v.  Robins, 
4  H.  &  N.  186  ;  Stroyany.  Knowles, 
6  H.  &  N.  454  ;  Hunt  v.  Peake,  1 
Johns.  705).      So  an  easement  of 
lateral    support   may  be    lost    by 
taking   down   an    old    house    and 
substituting  a  building  of  an  en- 
tirely different  construction  as  re- 
gards the  wall   or  foundation  on 
which  it  rested.     Per  Cockburn, 


L.  J.,  in  Angus  v.  Dalton,  3  Q.  B. 
D.  102. 

Where  an  alteration  in  the  domir 
nant  tenement  does  not  impose  any 
additional  burden  or  restriction  on 
the  servient  tenement,  the  ease- 
ments wUl  remain.  Thus  a  person 
wUl  not  lose  the  easement  of  water, 
by  converting  a  fulling-mill  into  a 
mill  to  grind  corn  [LuttreVs  Case,  4 
Eep.  87),  nor  by  altering  the  dimen- 
sions of  the  mUl  wheel  (Saunders 
V.  Newman,  1  B.  &  Aid.  258),  nor 
by  making  straight  a  watercourse 
which  flowed  in  a  crooked  way  along 
a  road  {Hall  v.  Swift,  6  Scott,  167), 
nor  will  he  lose  the  easement  of 
eaves-dropping  by  slightly  raising 
the  eaves  of  a  building  projecting 
over  adjoining  land  {Harvey  v. 
Walters,  8  L.  E.,  C.  P.  162) ;  nor 
will  a  person  who  has  gained  a 
prescriptive  right  to  pollute  water 
by  using  certain  materials  in  manu- 
facturing a  certain  article,  lose  his 
right  by  using  other  materials  for 
the  same  purpose,  provided  he  does 
not  increase  the  pollution.  See 
Baxendale  v.  M'Murray,  2  L.  E., 
Ch.  App.  790. 

6.    Extinguishment  of  Easement   hy 
the  Extinction  of  the  Dominant 
Tenement. 
If  an  easement  for  a  particular 
purpose  is  granted,  when  that  pur- 
pose no  longer  exists,  or  when,  in 
other  words,   the    dominant  tene- 
ment   ceases    to    exist,    there    is 
necessarily  an  end  of  the  easement. 
See    National    Guaranteed  Manure 
Company   v.    Donald,    4   H.    &  N. 
8;    there,  by  59  Geo.   3,  c.   13,  a 
company  was  incorporated  for  the 
purpose  of  making  a  canal,  and  em- 
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powered  to  supply  the  canal  -with 
water  from  certain  rivers.  In  1 824, 
tlie  canal  company  made  a  cut,  and 
erected  on  it  a  water-wheel  for 
pumping  water  into  the  canal. 
The  canal  company  occasionally 
used  the  water-wheel  to  drive  a 
bone  crushing  mill.  In  1853,  the 
16  &  17  Yiot.  c.  119,  for  converting 
the  canal  into  a  railway,  after  re- 
pealing the  59  Geo.  3,  c.  22,  re-in- 
corporated the  company  for  the 
purpose  (inter  alia)  of  making  a 
railway.  By  section  10  it  was 
enacted,  that  easements  vested  in 
the  canal  company  should,  after 
the  passing  of  the  act,  be  vested 
in  the  company  thereby  incorpor- 
rated  for  their  absolute  benefit;  and 
by  section  11,  that  "all  titles  by 
possession  "  acquired  by  the  canal 
company  should  be  good  in  favour 
of  the  company  thereby  incorpo- 
rated as  the  same  were  good  imme- 
diately before  the  passing  of  that 
act   in  favour  of  the   canal   com- 


pany. The  83rd  section  provided, 
that  in  case  any  of  the  works  used 
for  the  purposes  of  the  canal  should, 
in  consequence  of  the  stopping  up 
of  the  canal,  be  no  longer  required 
for  the  purposes  of  the  act,  the 
works  which  should  be  no  longer 
required  might  be  sold  by  the 
company  in  the  manner  provided 
by  the  Lands  Clauses  Consolidation 
Act,  1845,  with  respect  to  the  sale 
of  superfluous  lands.  The  canal 
having  been  stopped  up  and  con- 
verted into  a  railway,  it  was  held 
by  the  Court  of  Exchequer,  that  on 
the  conversion  of  the  canal  into  a 
railway,  the  right  of  the  company 
to  the  flow  of  water  in  the  cut  for 
driving  the  wheel  ceased,  and  that 
the  railway  company  could  not 
convey  to  a  purchaser  any  right  to 
such  flow.  "  This  easement,"  said 
Pollock,  C.  B.,  "was  incident  to 
the  canal,  and  when  the  canal 
ceased  to  exist,  the  easement  alto- 
gether ceased." 
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FOX  V.  THE  BISHOP  OF  CHESTER  («). 

In  the  House  of  Lords^  June  3rd  (in  Error). 
[Reported  6  Bing.  1.] 

Advowson — Next  Presentation — Simony. J — The  sale,  of  a  next 
presentation,  the  incumbent  being  in  extremis,  uithin  the  hnoiDledrie 
of  both  contracting  piarties,  hit  without  the  privitij  or  ivith  a  rieir  to 
the  nomination  of  the  particular  clcrli,  is  not  void  on  the  ground  of 
simony. 

THIS  was  a  writ  of  error,  brought  by  the  plaintifE  below,  from  a 
judgment  of  the  Court  of  King's  Bench  at  "Westminster,  affirming 
a  judgment  of  the  Court  of  Great  Sessions  at  Chester,  on  a  special 
verdict  in  a  quare  impedit  commenced  in  the  latter  Court. 

The  first  count  of  the  declaration  stated  that  the  advowson  of  the 
rectory  of  the  church  of  Wilmslow  was  appurtenant  to  the  manor  of 
BoUyn ;  and  set  out  the  title  of  Thomas  J.  Trafford  for  life  thereto ; 
that  T.  J.  Trafford,  by  Indenture,  dated  12th  November,  1819, 
granted  unto  the  plaintiff,  his  executors,  &c.,  the  advowson  of  the 
rectory  and  parish  church  of  Wilmslow,  for  ninety-nine  years,  if  the 
grantor  should  so  long  live.  Averment,  that  grantor  was  still  living, 
and  that  the  church  became  vacant  by  the  death  of  the  last  incum- 
bent, whereby  it  belonged  to  the  plaintiff  to  present,  but  the  defendant 
hindered  him  from  so  doing. 

There  was  a  second  count,  setting  out  a  title  to  the  advowson  in 
gross,  and  omitting  all  mention  of  the  manor ;  in  all  other  respects  it 
was  similar  to  the  first. 

The  defendant  craved  oyer  of  the  Indenture  made  between  the 
plaintiff  and  Trafford,  whereby  it  was  witnessed  that  in  consideration 

(a)  8.  0.  1  Dow  &  C.  416  ;  3  Bligh,  N.  S.  123,  overrulmg  2  Bam.  &  Cress.  635. 
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of  6000/.  x^aid  to  Trafford  by  the  plaintiff,  tlie  former  had  granted, 
bargained,  sold  and  demised,  and  by  the  said  Indenture  did  grant,  &o., 
all  that  the  advowson,  donation,  right  of  patronage,  presentation  and 
free  disposition  of,  in  and  to  the  rectory  and  parish  church  of  Wilm- 
slow,  with  the  rights,  members  and  appurtenances  thereunto  belonging ; 
habendum,  for  ninety- nine  years,  if  Trafford  should  so  long  live,  with 
a  proviso  that  when  and  so  soon  as  he  the  said  Edward  Yigor  Fox, 
his  executors,  &c.,  should  have  presented  to  the  said  rectory  or  church 
of  Wilmslow,  by  reason  of  the  same  having  become  vacant  or  void 
by  the  death,  resignation,  deprivation,  eviction,  promotion  or  cession 
of  J.  Bradshaw,  the  incumbent,  or  otherwise,  or  throiigh  the  wilful 
neglect  or  default  of  him  the  said  Edward  Vigor  Fox,  his  executors, 
&c.,  the  said  rectory  or  church  should  have  been  suffered,  as  to  the 
presentation  or  right  of  presentation  thereto,  to  lapse,  he  the  said 
Edward  Yigor  Fox,  his  executors,  &c.,  should  and  would  at  any 
time  or  times  thereafter,  at  the  request  and  proper  costs  and  charges 
of  the  said  Thomas  Joseph  Trafford,  or  such  person  as  he  should 
appoint,  re-assign  the  said  advowson  to  him  the  said  Thomas  Joseph 
Trafford,  or  such  person  as  aforesaid,  for  all  the  residue  which  should 
be  then  unexpired  of  the  said  term  of  ninety-nine  years,  free  from  all 
incumbrances  by  the  said  Edward  Yigor  Fox,  his  executors,  &c.  He 
then  craved  oyer  of  the  Indenture  in  the  second  count  mentioned, 
which  was  declared  to  be  in  the  same  words  as  the  Indenture  in  the 
first  count,  and  therefore  not  set  out  on  the  record. 

He  then  pleaded  fifteen  pleas,  among  which  the  fourth — the  plea 
chiefly  relied  on — averred  that  the  said  church  of  Wilmslow  is  within 
the  diocese  of  Chester,  and  a  benefice  with  cure  of  souls ;  and  that 
whilst  the  said  Thomas  Joseph  Trafford  was  so  seised  of  the  said 
manor  and  of  the  said  advowson,  and  before  the  making  of  the  cor- 
rupt, simoniacal  and  unlawfid  agreement,  in  this  plea  after  mentioned, 
to  wit,  on  the  11th  day  of  November,  in  the  year  of  our  Lord  1819, 
the  said  J.  Bradshaw,  then  being  incumbent  of  and  filling  the  said 
church,  was  afilicted  with  a  mortal  disease,  so  that  he  was  then  in 
extreme  danger  of  his  life,  and  his  life  was  thereby  then  despaired  of, 
whereof,  as  well  the  said  Edward  Yigor  Fox  and  Thomas  Joseph 
Trafford,  as  one  George  TJppleby,  clerk,  in  that  plea  after  mentioned, 
to  wit,  on,  &c. ;  and  also  at  the  time  of  making  the  corrupt,  simo- 
niacal and  unlawful  agreement  in  that  plea  after  mentioned,  there 
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had  notice;  that  whilst  the  said  Thomas  Joseph  TrafEord  was  so 
seised  of  the  said  manor  to  which,  &c.,  with  the  appurtenances,  &c., 
and  of  the  said  advowson  as  aforesaid,  was  so  afflicted,  and  in  such, 
danger,  state  and  condition  as  aforesaid,  to  wit,  on,  &c.,  they  the 
said  Thomas  Joseph  Trailord,  Edward  Yigor  Fox  and  George 
Uppleby,  and  each  of  them,  then  and  there,  well  knowing  the  pre- 
mises, and  believing  and  expecting  that  the  death  of  the  said 
J.  Bradshaw,  of  the  mortal  disease  aforesaid,  was  then  and  there 
fast  approaching,  and  that  by  means  of  the  death  of  the  said 
J.  Bradshaw,  the  said  church  would  forthwith  become  vacant,  it  was 
in  such  belief  and  expectation  corruptly,  simoniacally  and  unlaw- 
fully, and  against  the  form  of  the  statute  m  such  case  made  and 
provided,  agreed  by  and  between  the  said  Thomas  Joseph  TrafEord 
and  the  said  Edward  Yigor  Fox,  with  the  knowledge  of  the  said 
George  Uppleby,  that  the  said  Edward  Vigor  Fox  should  pay  to 
the  said  Thomas  Joseph  Traiiord  a  sum  of  money,  to  wit,  the  sum, 
of  6000/.,  and  that  the  said  Thomas  Joseph  TrafEord,  in  consi- 
deration thereof,  should  grant,  bargain  and  sell  to  the  said  Edward 
Yigor  Fox,  the  next  presentation  to  the  said  chiu:ch;  and  that,  in 
order  to  make  such  grant,  bargain  and  sale,  and  as  a  means  of  making 
such  grant,  bargain  and  sale  to  the  said  Edivard  Vigor  Fox  of  the 
next  presentation  to  the  said  church,  and  as  a  shift,  contrivance  and 
device  to  evade  and  elude  the  making  such  grant,  bargain  and  sale,  as 
a  mere  grant,  bargain  and  sale  to  the  said  Edward  Vigor  Fox,  of  the 
next  presentation  to  the  said  church  in  exp)ress  terms,  the  said  Inden- 
titre  in  the  said  declaration  mentioned  to  have  been  made  between  the 
said  Thomas  Joseph  Trafford  and  the  said  Edward  Vigor  Fox  should 
be  made,  and  that  the  said  Thomas  Joseph  Trafford  should  seal,  and 
as  his  act  and  deed  deliver  the  said  Indenture  :  that  afterwards,  and 
whilst  the  said  J.  Bradshaw,  so  being  the  incumbent  of  and  filling 
the  said  church  as  aforesaid,  was  so  afflicted,  and  in  such  danger, 
state  and  condition  as  aforesaid,  to  wit,  on  the  12th  day  of  November, 
in  the  year  of  our  Lord  1819,  to  wit,  at,  &c.,  in  pursuance,  fm"ther-. 
ance  and  performance  of  the  said  corrupt,  simoniacal  and  unlawful 
agreement ;  and  in  order  to  make  such  grant,  bargain  and  sale  of 
the  next  presentation  to  the  said  church,  and  as  a  means  of  making 
such  grant,  bargain  and  sale  by  the  said  Thomas  Joseph  Trafford  to 
the    said  Edward    Vigor  Fox  of  the  next  presentation  to    the    said 
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church,  and  as  a  shift,  contrivance  and  device  to  evade  and  elude  the 
maldng  such  grant,  bargain  and  sale,  as  a  mere  grant,  bargain  and  sale 
to  the  said  J5.  V.  Fox,  of  the  next  presentation  to  the  said  church  in 
express  terms,  the  said  Indenture,  in  the  said  declaration  mentioned 
to  have  been  made  between  the  said  T.  J.  TrafEord  and  the  said 
E.  V.  Fox,  was  made,  and  the  said  T.  J.  Trafford  did  then  and 
there  seal,  and  as  his  act  and  deed  deliver,  the  said  Indenture :  and 
that  the  said  J.  Bradshaw,  so  being  the  incumbent  of  and  filling  the 
said  church  as  aforesaid,  remained  and  continued  so  afflicted  as  afore- 
said, and  in  such  danger,  state  and  condition  as  aforesaid,  from  time 
to  time  in  that  respect  in  this  plea  above  mentioned,  until  the  time  of 
his  death,  and  that  afterwards,  to  wit,  on  the  12th  day  of  November, 
1819,  Bradshaw,  so  being  the  incumbent  of  and  filUng  the  said 
church  as  aforesaid,  of  the  disease  aforesaid  died,  to  wit,  at,  &c. ; 
and  by  means  thereof  the  said  church  then  and  there  became  and 
was  vacant:  that,  by  reason  of  the  premises,  and  by  force  of  the 
statute  in  such  case  made  and  provided,  the  said  last-mentioned 
Indenture  became,  and  was,  and  is  utterly  void,  frustrate,  and  of  no 
efEect  ia  law,  and  wholly  inoperative  to  grant,  pass  or  convey  any 
estate,  right,  title  or  interest  in  the  said  advowson,  or  any  presenta- 
tion, or  any  right  of  presentation  to  the  said  church  to  the  said 
E.  V.  Fox ;  that  afterwards,  to  wit,  on  the  30th  day  of  December, 
1819,  at,  &c.,  the  said  E.  V.  Fox,  under  colour,  and  by  pretence  and 
means  of  the  said  last-mentioned  Indenture  so  made  as  aforesaid,  in 
pursuance  of  the  said  corrupt,  simoniacal  and  unlawful  agreement, 
did  corruptly,  simoniaeally  and  unlawfully,  and  against  the  form  of 
the  statute  in  such  case  made  and  provided,  present  the  said  George 
Uppleby,  clerk,  to  the  said  bishop  to  be  admitted,  instituted  and 
inducted  iuto  the  said  church  of  Wilmslow,  to  wit,  at,  &o. ;  that  by 
reason  of  the  premises,  and  by  force  of  the  statute  in  such  case  made 
and  provided,  the  said  presentation  of  the  said  George  Uppleby  by 
the  said  E.  V.  Fox,  so  made  as  aforesaid,  became  and  was,  and  is 
utterly  void,  frustrate,  and  of  no  effect  in  law. 
.    The  fifth  plea  was  like  the  fourth,  omitting  the  parts  in  Italics ;  and 

The  sixth  plea  varied  from  the  fourth  only  by  omitting  to  state  the 
privity  of  Uppleby. 

The  replication  to  the  foiu'th  plea  took  issue  that  it  was  not  cor- 
ruptly, &c.,  agreed  by  and  between  the  plaintiff  and  Trafford,  with 

T.L.C.  R 
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the  knowledge  of  Uppleby,  as  in  that  plea  alleged.  By  a  similar 
replication  to  the  fifth  plea,  and  to  each  of  the  other  pleas,  it  was 
denied  that  it  was  corruptly,  &c.,  agreed,  as  in  those  pleas  alleged. 

The  jury  found  by  special  verdict  that  before  and  on  the  12th  day 
of  November,  in  the  year  of  our  Lord  1819,  the  said  Thomas  Joseph 
TrafEord  was  seised  of  the  manor  and  advowson  within  mentioned, 
and  that  before  and  on  the  said  12th  day  of  November,  in  the  said 
year  of  our  Lord  1819,  the  within-named  Joseph  Bradshaw  was  the 
incumbent  of  the  within-named  church,  in  the  pleadings  withia  men- 
tioned, and  that  the  said  church  was  then  full  of  the  said  Joseph 
Bradshaw ;  that  the  said  J.  Bradshaw,  so  then  being  incumbent  of 
and  filling  the  said  church  as  aforesaid,  was,  before  and  upon  the 
said  12th  day  of  November,  in  the  said  year  of  our  Lord  1819, 
afflicted  with  a  mortal  disease,  so  that  he  was  then  in  extreme  danger 
of  his  life,  and  his  life  was  thereby  then  greatly  despaired  of ;  and 
that  he  was  and  continued  so  afflicted  with  such  mortal  disease  and 
in  extreme  danger  of  his  life,  and  his  life  was  and  continued  to  be 
greatly  despaired  of  until  the  time  of  his  death ;  and  that  the  said 
Joseph  Bradshaw,  so  being  such  incumbent  as  aforesaid,  died  of  the 
said  mortal  disease  on  the  said  12th  day  of  November,  in  the  said 
year  of  our  Lord  1819,  at  half-past  eleven  o'clock  at  night  of  the 
same  12th  day  of  November  ;  that  on  the  said  12th  day  of  November, 
in  the  said  year  of  our  Lord  1819,  at  ten  minutes  before  three  o'clock 
in  the  afternoon  of  the  same  day,  and  whilst  the  said  Joseph  Brad- 
shaw was  such  incumbent  as  aforesaid,  an  agreement  was  made  and 
concluded  between  the  said  Thomas  Joseph  Trafford,  so  being  seised 
of  the  said  manor  and  advowson  as  aforesaid,  and  the  said  Edward 
Yigor  Fox,  for  the  sale  by  the  said  Thomas  Joseph  Trafford  to  the 
said  Edward  Yigor  Fox  of  the  next  turn  or  presentation  of  the  said 
chm-ch,  for  and  in  consideration  of  6,000^.  of  lawful  money  of  Great 
Britain ;  that  on  the  said  12th  day  of  November,  in  the  said  year  of 
our  Lord  1819,  and  immediately  after  the  making  of  such  agreement, 
they  the  said  Thomas  Joseph  Trafford  and  Edward  Vigor  Fox,  in 
pursuance  of  such  agreement  and  in  order  to  carry  the  same  into 
effect,  and  as  an  expedient  to  convey  the  next  presentation  alone, 
sealed  and  delivered  the  within-mentioned  Indenture,  bearing  date 
the  12th  day  of  November,  in  the  said  year  of  our  Lord  1819 ;  and 
that  the  said  agreement  was  made  and  the  said  Indenture  was  sealed 
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and  delivered  in  the  lifetime  of  the  said  Joseph  Bradshaw  ;  that  the 
said  Joseph  Bradshaw,  at  the  time  of  making  the  said  agreement  and 
also  at  the  time  of  sealing  and  delivering  the  said  Indenture,  was 
afflicted  with  the  said  mortal  disease,  and  in  extreme  danger  of  his 
life,  and  that  his  life  was  thereby  then  greatly  despaired  of :  that  the 
said  Thomas  Joseph  TrafEord  and  the  said  Edward  Vigor  Fox,  at  the 
time  of  making  the  said  agreement,  and  also  at  the  time  of  sealing 
and  delivering  the  said  Indenture,  well  knew  and  believed  that  the 
said  Joseph  Bradshaw  was  afflicted  with  the  said  mortal  disease,  and 
was  in  extreme  danger  of  his  life,  and  that  his  life  was  thereby  then 
greatly  despaired  of ;  that  the  said  agreement  was  made  and  con- 
cluded, and  the  said  Indenture  was  sealed  and  delivered,  without  any 
knowledge  or  privity  whatsoever  of  the  said  George  Uppleby,  and 
without  any  intention  to  present  the  said  G-eorge  Uppleby  to  the  said 
church  when  it  should  become  vacant. 

Upon  the  argtonent  on  this  special  verdict,  which  took  place  in 
June,  1822,  the  Court  of  Great  Sessions  at  Chester  were  divided  in 
opinion ;  but,  in  order  to  carry  the  cause  up  to  a  higher  tribunal,  the 
judgment  was  entered  for  the  defendant  by  consent. 

On  a  wiit  of  error  to  the  Court  of  King's  Bench,  the  judgment  of 
the  Court  below  was  affirmed  in  Plilary  Term,  1824 ;  and  the  present 
writ  of  error  was  brought  to  reverse  both  judgments. 

The  question  raised  by  this  special  verdict  was,  whether  the  sale  of 
a  next  presentation,  the  incumbent  being  in  extremis,  within  the 
knowledge  of  both  contracting  parties,  but  without  the  privity  of,  or 
a  view  to  the  nomination  of  the  particular  clerk,  be  alone,  without 
other  circumstances,  void  on  the  ground  of  simony. 

The  statute  of  31  Eliz.  c.  6,  ss.  4  &  5,  enacts,  "And  for  the 
avoiding  of  simony  and  corruption  in  ^presentations,  collations  and 
donations  of  and  to  benefices,  dignities,  prebends  and  other  livings 
and  promotions  ecclesiastical,  and  in  admissions,  institutions  and 
inductions  to  the  same,  be  it  farther  enacted  by  the  authority  afore- 
said, that  if  any  person  or  persons,  bodies  politic  and  corporate,  shall 
or  do  at  any  time  after  the  end  of  forty  days  next  after  the  end  of 
this  session  of  Parliament,  for  any  sum  of  money,  reward,  gift,  profit 
or  benefit,  directly  or  indirectly,  or  for  or  by  reason  of  any  promise, 
agreement,  grant,  bond,  covenant  or  other  assurances,  of  or  for  any 
sum  of  money,  reward,  gift,  profit  or  benefit  whatsoever,  directly  or 
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indirectly,  present  or  collate  any  person  to  any  benefice  with  cure  of 
souls,  dignity,  prebend,  or  living  ecclesiastical,  or  give  or  bestow  the 
same  for  or  in  respect  of  any  such  corrupt  cause  or  consideration,  that 
then  every  such  presentation,  collation,  gift  and  bestowing,  and 
every  admission,  institution,  investiture  and  induction  thereupon, 
shall  be  utterly  void,  frustrate,  and  of  none  effect  in  law ;  and  that  it 
shall  and  may  be  lawful  to  and  for  the  Queen's  Majesty,  her  heirs 
and  successors,  to  present,  collate  unto,  or  give  or  bestow  every  such 
benefice,  dignity,  prebend  and  living  ecclesiastical,  for  that  one  time 
or  turn  only ;  and  that  all  and  every  person  or  persons,  bodies  politic 
and  corporate,  that  from  thenceforth  shall  give  or  take  any  such  sum 
of  money,  reward,  gift  or  benefit,  directly  or  indirectly,  or  that  shall 
take  or  make  any  such  promise,  grant,  bond,  covenant  or  other 
assurance,  shall  forfeit  and  lose  the  double  value  of  one  year's  profit 
of  every  such  benefice,  dignity,  prebend  and  living  ecclesiastical ;  and 
the  person  so  corruptly  taking,  procuring,  seeking  or  accepting  any 
such  benefice,  dignity,  prebend  or  living,  shall  thereupon  and  from 
thenceforth  be  adjudged  a  disabled  person  in  law  to  have  or  enjoy  the 
same  benefice,  dignity,  prebend  or  living  ecclesiastical." 

The  case  was  argued  by  Cross,  Serjt.,  for  the  plaintiff  in  error,  and 
by  the  Solicitor-General  for  the  defendant  in  error.  The  reasons 
adduced  on  the  part  of  the  plaintiff  in  error,  for  reversing  the  judg- 
ment of  the  Court  below,  were  as  follow : — 

That,  by  the  law  of  England,  the  patronage  or  the  right  of  pre- 
senting to  a  benefice  is  a  property  or  estate,  capable  of  being  conveyed 
in  fee,  for  life,  for  years,  for  any  number  of  turns,  or  for  the  next 
turn  only,  whilst  the  church  is  full ;  when  it  is  empty,  incapable  of 
being  conveyed.  Baker  v.  Rogers  {b),  Stephens  v.  Wall  (c),  Broolcesly 
V.  WickJiam  (cl)  ;  because  it  is  like  the  rent  of  an  estate  become  in 
arrear,  which  is  a  chose  in  action,  and  cannot  be  assigned.  But  the 
church  is  fuU  as  long  as  the  incumbent  is  aUve,  and  is  equally  so 
whilst  he  is  in  his  last  sickness  as  in  full  health. 

The  patron,  therefore,  of  a  living  may  be  changed  at  any  time  till 
the  last  moment  of  the  existence  of  an  incumbent,  and  a  new  patron 
substituted;  and  neither  the  common  nor  statute  law  imposes  any 
restriction  in  this  respect  on  lay  patrons  (e). 

(b)  Cro.  Eliz.  789.  («)  12  Ajmo,  st.   2,   o.    12,    appHes  to 

(c)  Dyer,  282.  clerks  only. 
{d)  1  Leon.  167. 
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It  is  the  exercise  only  of  the  right  of  presenting  by  the  patron  for 
the  time  being  which  is  a  public  trust,  and  as  such  controlled  by  law, 
which  sufficiently  guards  the  interest  of  the  church,  by  providing  that 
the  existing  patron  shall  not  nominate  from  corrupt  motives,  or  by 
reason  or  iu  consequence  of  a  corrupt  contract. 

This  restriction  arises  from  the  statute  of  31  Eliz.  c.  6,  and  from 
this  statute  only ;  and  the  question  turns  entirely  upon  the  construc- 
tion to  be  put  upon  its  provisions.  It  is  a  penal  statute,  and  it 
creates  forfeitures;  and,  therefore,  according  to  the  acknowledged 
principle  of  law,  must  be  construed  strictly,  and  not  extended  by  a 
supposed  equity. 

The  statute  avoids  the  presentation  which  the  patron  for  the  time 
being  makes  for  any  money,  reward,  gift,  profit  or  benefit,  arising 
du'ectly  or  indirectly  ;  or  for  any  promise  of  such  reward,  directly  or 
indirectly.  It  is  direct  or  indirect  reward,  not  du-ect  or  indirect 
presentation,  which  it  prohibits  in  express  terms. 

In  the  present  case,  Mr.  Fox,  the  plaintiff  in  error,  was  the  patron 
at  the  time  of  the  actual  vacancy,  and  he  selected  the  clerk,  without 
any  communication  with  Mr.  Trafford ;  and  his  selection  was  not 
influenced  or  produced  by  money  or  reward,  directly  or  indirectly. 
The  presentation  by  the  actual  patron  is  not  tainted  with  the  least 
suspicion  of  simony. 

To  bring  the  case  within  the  provisions  of  the  act  it  must  be  con- 
tended, as  it  was  in  the  Courts  below,  that  Mr.  Trafford  was  to  be 
considered  as  the  patron  presenting  the  clerk,  and  receiving  the 
reward  for  that  purpose,  and  the  plaintiff  in  error  as  the  mere  instru- 
ment to  carry  such  presentation  into  effect.  But  there  is  nothing  in 
the  finding  of  the  jury  to  warrant  such  a  conclusion. 

It  is  admitted  that  the  grant  of  a  next  presentation  duiing  the  life 
of  an  incumbent  may  be  void  on  the  ground  of  simony ;  but  that  is 
where  the  contract  is  really  simoniacal — a  contract  for  the  presentation 
bi/  the  patron  of  a  particitlar  clerk  for  money,  and  the  conveyance  of 
the  next  presentation  is  a  contrivance  or  instrument  to  carry  it  into 
effect.  This  will  be  illustrated  by  the  case  of  Winchcomhe  v.  Pul- 
Icston  (/),  the  leading  case  on  the  subject :  the  pleadings  in  Winch's 
Entries,  887,  fully  explain  the  nature  of  the  transaction.  The  con- 
tract was  made  between  the  clerk  to  be  presented  and  the  patron,  the 

(/)  Noy,  25  ;  Hob.  165  ;  1  Brownl.  &  Golds.  164. 
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incumbent  being  then  sick  of  a  grievous  disease,  and  expected  every 
day  to  die,  that  in  consideration  of  90/.  to  be  paid  by  the  clerk  to  the 
patron,  he  should  procure  him  to  be  presented  to  the  chm-ch  when 
vacant;  and  to  assure  such  presentation  he  should  grant  the  next 
avoidance  to  a  person,  a  familiar  friend  of  the  clerk,  specially  nomi- 
nated and  appointed  by  him  in  confidence  to  make  the  presentation, 
with  the  intent  that  the  clerk  should  be  presented ;  and  it  is  averred, 
that  in  performance  of  this  contract  the  grant  was  made,  and  the 
contract  was  so  found  by  the  jury.  Here  was  a  clear  simoniacal 
contract,  and  the  substituted  patron  was  the  mere  instrument  to  carry 
the  contract  into  effect,  and  to  appoint  the  particular  clerk.  The  case 
of  Closse  V.  Pomcoyes  (g)  is  nearly  to  the  same  effect,  and  is  another 
instance  of  a  contrivance  to  carry  into  effect  a  simoniacal  contract. 

If  the  presentation  do  not  appear  upon  the  face  of  the  pleadings  to 
be  clearly  simoniacal,  that  is,  a  presentation  by  the  existing  patron 
of  the  clerk  for  reward,  it  is  a  question  for  the  jury  whether  each 
transaction  be  or  be  not  a  shift  or  contrivance  to  carry  a  simoniacal 
contract  into  effect;  as,  under  the  statutes  against  usury  (/>),  if  there 
appear  on  the  face  of  an  instrument  a  loan,  and  a  reservation  of 
illegal  interest,  the  Court  can  give  judgment  against  its  validity ;  but 
if  the  transaction  does  not  appear  on  the  face  of  it  ( Yeoman  v.  £a7'- 
stow  (»'),  Kitchin  v.  Calvert  {li))  necessarily  to  be  usurious,  it  is  a 
question  of  fact  for  the  jury,  and  whether  it  be  a  shift  or  contrivance 
or  not.  In  both  cases,  the  really  simoniacal  or  usurious  contract 
ought  to  be  shown  by  a  special  plea  when  a  special  plea  is  required, 
and  in  aU  cases  found  by  the  jury. 

The  defendant  has  not  pleaded  in  this  case,  and  the  jmy  have  not 
found,  that  there  was  any  corrupt  or  simoniacal  contract  that  Trafford 
should  present  the  clerk,  and  that  the  grant  of  the  next  presentation 
was  a  mere  contrivance  to  carry  it  into  effect. 

In  the  absence  of  such  a  finding  the  Court  cannot  make  any  pre- 
sumption against  the  validity  of  the  grant.  Simony  as  well  as  fraud 
is  not  to  be  presumed,  but  found. 

But  if  it  were  competent  for  the  Court  to  make  any  presumption, 
the  facts  pleaded  and  found  do  not  warrant  any  such  presumption  in 
this  case. 


{g)  Cited  Lane,  73.  (i)  Lutw.  273. 

(h)  Since  abolished.  (Jc)  Lane,  100. 


Digitized  by  Microsoft® 


Fox  V.  The  Bishop  of  Chester.  247 

If  it  had  been  found  that  money  was  to  have  been  given  to  TrafEord 
if  Uppleby  should  be  presented,  or  that  it  was  the  purpose  or  even 
intent  of  the  plaintiff  to  have  presented  Uppleby,  it  might  have  been 
argued  that  the  grant  was  made  for  that  purpose,  and  if  so,  the  grant 
may  possibly  be  said  to  be  an  instrument  to  cany  into  eifect  the 
particular  appointment ;  and  the  clerk  may  possibly  be  said  to  have 
been  presented  by  the  former  patron.  In  such  a  case  the  substituted 
patron  has  no  power  of  selection,  but  is  a  mere  instrument ;  and  this 
appointment,  made  virtually  by  the  old  patron,  is  an  appointment 
made  for  reward.  But  if  there  is  no  intention  or  purpose  to  present 
any  particular  clerk,  the  new  patron  is  a  free  agent,  may  select  whom 
he  pleases,  and  if  he  select  any  clerk  without  reward,  he  is  not  within 
either  the  letter  or  the  spirit  of  the  act.  The  selection  of  the  clerk, 
the  object  aimed  at  by  the  statute,  is  free  from  all  taint.  The  old 
patron  parts  with,  and  the  new  patron  purchases,  the  right  of 
selection,  by  means  of  the  grant,  and  that  right  is  fairly  and  properly 
exercised. 

The  judgment  of  the  Court  of  King's  Bench  (/)  proceeds  in  a  great 
degree  upon  the  ground  that  Courts  have  a  right  to  consider  what  is 
an  evasion  of  a  statute,  a  power  which,  it  is  humbly  conceived,  does 
not  apply,  at  least  to  the  case  of  a  penal  statute  creating  forfeitures, 
and  if  allowed  to  be  exercised  would  lead  to  great  doubt  and  uncer- 
tainty in  the  law. 

Upon  referring  to  decided  cases,  there  is  none  in  which  it  has  been 
held  that  the  grant  of  a  next  presentation,  the  incumbent  being  in 
extremis,  is  void,  a  short  note  in  Winch,  63  {m),  excepted,  in  which 
mention  is  made  of  its  having  been  so  adjudged  in  Chancery,  but 
under  what  circumstances  does  not  appear;  it  may  have  been  so 
adjudged  on  the  special  facts. 

On  the  other  hand,  there  is  a  solemn  decision  of  the  Court,  Barret 
V.  Olithh  (n),  that  by  the  grant  of  an  advowson,  when  the  incumbent 
was  on  his  deathbed,  and  it  was  uncertain  whether  he  would  live  over 
the  night,  with  full  knowledge  in  the  contracting  parties,  the  next 
presentation  did  pass,  and  was  not  avoided  by  simony,  which  is  a 
direct  authority  for  the  plaintiff  in  error.  If  the  grant  of  next  pre- 
sentation, when  united  with  all  other  future  presentations,  was  not 

[1)  2  Bam.  &  Creas.  658.  («)  2  Black.  1052. 

(m)  Sheldon  v.  Hret. 
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void,  the  grant  of  the  next  presentation  alone  could  not  be  so.     This 
decision  has  never  yet  been  questioned  until  the  present  case. 

'The  argument  for  the  defendant  in  error  was  in  substance  as 
follows : — 

1st.  Simony  was  an  offence  by  the  common  law  of  the  land  ante- 
cedently to  the  statute  of  31  Eliz.  c.  6,  and  the  transaction,  as  stated 
upon  the  record,  was  a  corrupt  and  simoniacal  contract  for  the  sale  of 
the  next  living  or  presentation,  under  the  special  circumstances  of  the 
case,  1  Inst.  17  B  ;  3  Inst.  156  ;  Mackalkr  v.  Todderiek  (o) ;  Winch- 
combe  V.  PuUesion  (p)  ;  Bartlett  v.  Vinor  (q). 

2ndly.  The  presentation  in  the  present  case  was  substantially  a 
presentation  by  Mr.  Trafford,  the  seller,  and  was  by  him  a  presen- 
tation for  money. 

3rdly.  The  transaction  in  question  was  a  shift  and  contrivance  to 
evade  the  provisions  of  the  statute  of  31  Eliz.  c.  6. 

4thly.  It  was  a  presentation  by  Mr.  Trafford,  for  money,  of  such 
clerk  as  Mr.  Fox  might  nominate ;  and  a  contract  to  such  effect  is 
simoniacal,  though  it  may  have  passed  without  the  privity  of  the  clerk 
who  may  afterwards  happen  to  be  presented.  The  privity  of  a  clerk 
is  not  a  necessary  ingredient  in  a  corrupt  or  simoniacal  contract,  as 
has  been  established  by  several  authorities,  and  particularly  in  Doctor 
Siifchinson's  Case  (r),  and  in  the  case  of  Baker  v.  Rogers  («). 

5thly.  By  laAV,  no  grant  can  be  made  of  the  next  presentation  when 
the  church  is  empty,  Brookesbie's  Case  (t)  ;  of  which  rule,  though  it 
has  been  sometimes  said  that  the  reason  is  that  the  presentation  is 
then  a  fruit  fallen,  or  that  it  is  a  mere  personal  privilege,  or  that  it  is 
severed  from  the  advowson,  and  would  pass  to  the  executor,  the  true 
and  substantial  reason  is  public  utility,  and  the  better  to  guard  against 
the  mischiefs  of  simony,  as  was  expressly  laid  down  by  Lord  Mans- 
field, C.  J.,  and  Wilmot,  J.,  in  The  Bishop  of  London  y.Wolforstan  (ii). 
And  the  contract  in  the  present  instance  was  made  upon  the  footing 
and  imderstancHng  of  the  chm-ch  being  full  in  name  and  form  only, 
but  vacant  in  substance  and  reality. 

6thly.  The  law,  of  which  the  object  and  policy  is  the  presenting  to 
benefices,  with  cure  of  souls,  of  men  of  learning  and  piety,  and  the 

(o)  Cro.  Car.  361.  («)  Cro.  Eliz.  788. 

(;;)  Hob.  167.  (*)  Cro.  EUz.  174;  S.  C.   1  Leon.  156; 

(Vy)  Carth.  252.  3  Leon.  256  ;  Dyer,  282. 
)•)   12  Rep.  101.  (»)  3  Burr.  1504. 
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preventing  of  scandal  to  religion  and  prejudice  to  the  Churcli,  by 
preferments  either  of  improper  persons  or  from  corrupt  motives,  will 
not  endure  the  danger  which  would  arise  from  the  sale  of  the  right  of 
presentation  -when  the  incumbent  is  at  the  point  of  death,  where  the 
contracting  parties  knew  that  fact,  and  where  the  contract  is  made 
with  a  view  to,  and  upon  the  terms  of,  an  immediate  presentation. 

7thly.  There  is  no  mischief  intended  to  be  guarded  against  by  the 
rule  of  law  prohibiting  the  sale  of  the  next  presentation,  when  the 
church  is  empty,  which  might  not  be  equally  incurred  if  such  presen- 
tation could  be  sold  when  the  incumbent  is  on  his  deathbed,  and 
known  to  be  so  both  to  the  buj^er  and  to  the  seller. 

8thly.  The  statute  31  Eliz.  c.  6,  ought  to  receive  a  liberal  con- 
struction in  order  to  reach  the  evil  for  the  remedy  of  which  it  was 
passed,  and  because  the  deed  set  forth  in  the  record  was  only  a  con- 
trivance to  pass  an  immediate  presentation  for  money,  in  violation  of 
the  policy,  and  evasion  of  the  provision  of  the  statute. 

Lastly,  in  Sheldon  v.  Bret,  it  was  expressly  decided,  that  a  grant 
of  the  next  turn  for  money  was  simoniacal,  when  the  parson  was  sick 
in  his  bed  and  ready  to  die. 

On  this  day  the  opinion  of  the  Judges  of  the  Courts  of  Common 
Pleas  and  Exchequer  was  delivered  as  follows  by — 

Best,  C.  J.  («') : — My  Lords,  the  question  which  your  Lordships 
have  been  pleased  to  put  to  the  Judges  in  this  case  is,  whether,  upon 
the  whole  of  the  matters  stated  or  referred  to  in  the  special  verdict, 
the  right  to  present  to  the  rectory  or  parish  church  of  Wilmslow, 
upon  the  death  of  the  Eev.  Joseph  Bradshaw,  was  by  law  vested  in 
Edward  Vigor  Fox,  the  plaintiff  in  error.  The  Judges  who  heard 
the  argument  at  your  Lordships'  bar  are  unanimously  of  opinion, 
that,  iipon  the  whole  matters  stated  or  referred  to  in  the  special  ver- 
dict, the  right  to  present  to  the  rectory  or  parish  chm'ch  of  Wilmslow, 
upon  the  death  of  the  Eev.  Joseph  Bradshaw,  was  by  law  vested  in 
Edward  Yigor  Fox,  the  plaintiff  in  error. 

The  patronage  of  churches  was  at  first  yielded  by  the  bishops  to 
the  lords  of  manors  who  founded  or  endowed  them,  and  annexed 
them  to  the  manors  in  which  the  chiu'ches  were  situate.  By  the 
grant  of  a  manor,  the  advowson  appendant  to  it  passes  to  the  grantee. 

iy)  Afterwards  Lord  Wynford. 
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Many  of  these  advowsons  have  since  teen  severed  from  the  manors 
to  which  they  were  appendant. 

Although  advowsons,  when  in  gross,  as  these  which  are  separated 
from  the  manors  to  which  they  belonged  are  called,  are  a  species  of 
spia'itual  trusts,  yet  they  have  been  said  by  Lord  Kenyon  and  other 
Judges  to  be  trusts  connected  with  interests  ;  and  they  certainly  do 
not  lose  the  temporal  character  which  originally  belonged  to  them, 
but  may  be  sold  either  in  perpetuity,  or  for  the  next  or  any  number 
of  avoidances. 

If  the  perpetual  advowson  be  sold  when  the  church  is  void,  the 
next  presentation  will  not  pass ;  and  if  the  next  avoidance  only  be  sold 
after  the  death  of  the  incumbent,  the  sale  is  altogether  void.  It  may 
be  wise  to  carry  the  restraint  on  the  sale  of  this  species  of  property 
still  further,  and  to  say  the  next  avoidance  shall  in  no  case  be  sold. 

Undoubtedly,  much  simony  is  indirectly  committed  by  the  sale 
of  next  presentations.  If  it  be  proper  to  prevent  the  giving  of 
money  for  a  presentation,  it  seems  equally  proper  to  prevent  the  sale 
of  that  which  gives  the  immediate  right  to  present.  But  the  Courts 
of  Law  have  never  thought  that  they  were  authorized  to  go  this 
length ;  and,  even  iu  cases  where  the  purchase  of  the  next  presenta- 
tion seemed  to  bring  a  party  nearer  to  simony  than  in  any  other,  it 
was  foxmd  necessary  to  have  the  aid  of  the  legislature  to  prevent  such 
purchases.  A  clergyman  might  buy  a  next  presentation  and  present 
himself,  before  the  passing  of  the  statute  of  the  12  Anne,  c.  12. 
The  preamble  to  the  second  section  of  that  statute  states  that  "  some 
of  the  clergy  have  procured  preferments  for  themselves  by  buying 
ecclesiastical  livings,"  and  then  the  section  provides,  that  if  any  one 
shall,  either  directly  or  indirectly,  take  or  procure  the  next  avoidance 
for  money,  reward,  gift,  profit  or  benefit,  or  shall  be  presented  or 
collated  (which  words  limit  the  operation  of  the  act  to  clergymen), 
that  it  shall  be  deemed  simoniacal. 

It  seems  to  me  that,  if  the  terms  of  the  statute  of  Elizabeth  could 
be  extended  by  equity,  the  case  of  a  clergyman  buying  a  presentation 
with  the  intention  of  presenting  himself  might  have  been  reached 
without  any  other  act  of  parliament.  If  such  a  case  as  that  were 
not  within  the  statute  of  Elizabeth,  the  case  on  which  your  Lordships 
have  desired  our  opinion  cannot  be  affected  by  that  statute.     The 
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cliurch,  in  the  present  case,  was  full ;  no  clergyman  was  privy  to  the 
agreement ;  and  the  living  was  not  intended  by  the  plaintiff  in  error, 
at  the  time  he  bought  the  presentation,  for  the  clerk  that  he  after- 
wards presented.  But  I  would  observe,  that  persons  have  recovered 
who  appeared  to  be  dying.  The  special  verdict  only  states,  that  the 
iucumbent,  at  the  time  of  the  sale,  was  afflicted  with  a  mortal 
disease,  so  that  he  was  then  in  extreme  danger  of  his  life,  and  his 
life  was  thereby  greatly  despaired  of;  and  that  he  was  so  afflicted 
with  such  mortal  disease,  and  in  extreme  danger  of  his  life,  and  his 
life  was  and  continued  to  be  greatly  despaired  of  until  his  death, 
which  happened  at  half-past  eleven  at  night  of  the  day  on  which  the 
sale  was  completed.  Many  who  are  afflicted  with  mortal  diseases, 
and  are  from  such  diseases  thought  to  be  in  imminent  danger  of 
dying,  live  for  a  considerable  time,  and  the  effects  of  the  diseases  are 
sometimes  so  far  suspended,  that  the  persons  so  afflicted  become  again 
capable  of  performing  the  duties  belonging  to  their  stations  in  life. 

If  this  conveyance  was  void,  it  must  have  been  void  at  the  time  it 
was  executed,  and  would  remain  void  into  whatever  hands  and  imder 
whatever  circumstances  the  right  of  presentation  might  have  passed. 
Now  if  this  incumbent  had  been  restored  to  apparent  health,  and  the 
vendee  had  sold  the  presentation  to  another  person  ignorant  of  the 
circumstances  under  which  the  first  sale  was  made,  it  would  be  most 
unjust  to  hold  that  the  second  sale  was  void ;  and  yet  this  would  be 
the  necessary  consequence  of  a  decision  that  the  sale  was  simoniacal. 
Whilst  the  law  permits  the  next  presentations  of  livings  to  be  sold 
during  the  lives  of  the  incumbents,  as  long  as  the  incumbent  is  alive 
the  sale  is  good.  Every  one  who  purchases  a  next  presentation  con- 
templates the  death  of  the  incumbent.  If  this  contemplation  made 
the  sale  void,  no  sale  of  a  next  avoidance  could  be  good.  If  the 
death  of  the  incumbent,  and  the  prospect  of  using  the  presentation, 
may  be  contemplated,  the  time  when  the  death  is  to  happen  cannot 
be  material. 

This  case  has  been  compared  by  the  counsel  for  the  defendant  in 
error  to  those  of  contemplation  of  bankrujptcy.  But  a  party  is  not 
permitted  to  do  an  act  in  contemplation  of  bankruptcy  which  is  in- 
jurious to  creditors.  A  transfer  of  goods  or  payment  of  money  in 
contemplation  of  bankruptcy,  was,  before  the  6  Greo.  4,  void.  By 
that  act,  such  a  transfer  or  payment  is  an  act  of  bankruptcy,  because 
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sucli  transactions  are  direct  frauds  on  the  creditors  of  the  bankrupt. 
But  the  death  of  an  incumbent  may  be  contemplated,  and  the  pur- 
chasing of  the  next  avoidance,  in  consequence  of  such  contemplation, 
is  no  fraud  upon  any  one.  The  cases,  therefore,  have  no  resemblance 
to  each  other.  The  making  the  legality  of  the  transaction  to  depend 
on  the  state  of  the  incumbent's  health  would  give  occasion  to  much 
expensive  litigation,  and,  probably,  to  much  false  swearing,  and 
would  keep  churches  for  a  long  time  void. 

The  affairs  of  men  are  best  regulated  by  broad  rules,  such  as 
exclude  all  subtle  disputes,  all  doubtful,  unsatisfactory  inquiries.  It 
would  be  difficult  to  establish  a  rule  that  should  settle  what  degree  of 
probability  of  the  approaching  death  of  an  incumbent  should  pre- 
vent the  sale  of  the  avoidance  of  a  benefice,  and  more  difficult  to 
ascertaiQ  by  evidence  when  an  incumbent  was  witMn  that  degree.  I 
submit  to  your  Lordships  that  the  most  convenient  rule  is  that  which 
I  conceive  the  law  has  already  established,  namely,  that  the  right  to 
sell  the  presentation  continues  as  long  as  the  incumhent  is  in  existence. 

The  judgment  of  the  Court  below  is,  according  to  the  words  of 
the  Chief  Justice,  "founded  on  the  language  of  the  31  Eliz.  c.  6, 
and  the  well-known  principle  of  law,  that  the  provisions  of  an  act  of 
parliament  shall  not  be  evaded  by  shift  or  contrivance."  The  words 
of  the  fifth  section  of  the  act  are,  "If  any  person  shaU,  for  any 
sum  of  money,  reward,  gift,  profit  or  benefit,  directly  or  indirectly, 
or  for  or  by  reason  of  any  promise,  agreement,  grant,  bond,  covenant 
or  other  assurance  of  or  for  any  sum  of  money,  reward,  gift,  profit 
or  benefit  whatsoever,  directly  or  indu-ectly,  present  or  collate-  any 
person  to  any  benefice,  or  give  or  bestow  the  same  for  or  in  respect  of 
any  such  corrupt  cause  or  consideration."  This  clause  applies  only 
to  the  person  presenting  to  the  living.  If  he  has  received  no  reward 
or  promise  of  reward,  the  presentation  is  not  affected  by  the  terms  of 
the  act.  The  plaintiff  in  error,  who  made  the  presentation,  received 
no  reward,  nor  had  any  expectation  of  reward,  for  making  this  pre- 
sentation. I  agree,  that  if  some  other  person  had  received  a  reward 
for  the  plaintiff  in  error,  and  was  to  account  to  him  for  it, — if  the 
plaintiff  in  error  was  not  the  real  purchaser  of  the  avoidance,  but  the 
person  presented,  or  some  one  in  his  behalf,  these  and  many  other 
things  might  be  considered  as  frauds  on  the  act,  and  have  avoided 
the  contract.     But  such  things  should  have  been  shown  by  the 
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pleadings,  and  found  by  the  jury.  All  that  appears  on  this  record  is, 
that  the  plaintiff  in  error  bought  the  next  avoidance  of  a  living  that 
was  full ;  and  that,  without  any  corrupt  consideration,  he  used  the 
right  of  presentation  which  he  had  purchased.  All  this  he  had  a 
right  to  do.  There  is  no  circumstance  found  that  shows  this  is  a 
fraud  on  the  act,  unless  it  be  a  fraud  on  the  act  to  buy  the  presen- 
tation to  a  living  which  the  seller  and  buyer  expect  will  soon  become 
vacant.  Presentations  are  bought  and  sold  every  day  with  this 
expectation. 

There  is  no  legal  authority  to  support  the  judgment  of  the  Court, 
except  a  short  and  loose  note  in  Winch's  Reports  of  Hutton  (a), 
saying  what  used  to  be  done  in  Chancery.  On  the  other  hand,  the 
case  of  Banket  v.  Gbibb  {b)  is  directly  opposed  to  the  judgment  of  the 
Court  of  King's  Bench.  It  was  thought  that  case  had  not  the  weight 
of  a  judicial  decision,  because  it  was  not  acted  upon.  But  it  was 
acted  upon.  Lord  Bathurst  decreed  the  conveyance  of  the  advowson 
which  included  the  next  presentation,  and  gave  the  purchaser  and  his 
clerk  their  costs.  The  seller  must  have  acquiesced  in  this  decision,  or 
he  would  have  prosecuted  his  quare  imijedit;  and  if  the  Common  Pleas 
had  retained  the  opinion  that  they  had  certified  to  the  Chancellor, 
he  might  have  carried  it,  by  bill  of  exceptions,  to  the  King's  Bench. 
When  the  Chancellor  decreed  a  conveyance,  without  doubt  it  was 
such  a  conveyance  as  gave  the  pvu-chaser  a  legal  title  from  a  time 
before  the  death  of  the  incumbent,  by  making  the  assignment  take 
effect  from  the  date  of  the  contract  to  assign ;  there  was,  therefore, 
no  occasion  for  any  injunction,  as  was  supposed  by  the  King's  Bench. 
The  question,  by  the  conveyance  decreed,  was  fairly  raised  for  another 
Court  of  Law,  if  the  party  had  not  completely  acquiesced  in  the 
judgment  of  the  Common  Pleas,  confirmed  by  that  of  the  Chan- 
cellor. There  are  no  other  cases  in  the  books  which  bear  much  on 
the  question  proposed  to  us  by  yoiir  Lordships.  For  the  reasons 
given  in  support  of  the  Judge's  answer  to  that  question,  I  only  am 
responsible. 

Earl  of  Eldon. — My  Lords,  I  will  trouble  your  Lordships  with  a 
very  few  words  on  this  case,  which  involves  questions  certainly  of 
very  considerable  importance.  A  case  upon  the  same  subject  was 
decided  by  the  Court  of  Common  Pleas  many  years  ago :  and  the 

[a)  Sheldon  v.  Bret.  [b)  2  Black.  1052. 
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manner  in  which  that  case  was  decided  in  the  Court  of  Common 
Pleas  was  of  very  great  importance :  first,  because  it  was  a  case  in 
which  a  Court  of  Equity  sent  the  case  for  the  opinion  of  that  Court, 
in  order  to  enable  that  Court  of  Equity  to  decide  what  it  should  do 
in  equity.  The  case  was  this :  there  had  been  the  purchase  of  an 
advowson,  the  incumbent  being  at  the  time  in  such  a  state  that  he 
died  within  two  days  afterwards.  I  believe,  indeed,  the  period  was  very 
nearly  the  same,  if  not  exactly  the  same,  as  in  the  present  case.  Tour 
Lordships  will  recollect  it  was  one  circumstance  in  that  case,  that 
the  intended  purchaser  of  the  estate  stated  that  there  must  be  no 
delay,  but  that  the  contract  should  be  immediately  completed.  The 
Court  at  that  time  was  filled  by  Lord  Chief  Justice  De  Grey  (a  very 
eminent  Judge),  Mr.  Justice  Blackstone,  and  by  two  other  Judges. 
The  case  was  sent  by  Lord  Bathurst  for  the  opinion  of  the  Court  of 
Common  Pleas,  for  the  purpose  of  enabling  the  Lord  Chancellor  to 
determine  whether  the  mere  contract  should  be  carried  into  execution 
by  an  actual  conveyance.  Now  that  being  the  nature  of  the  case, 
and  that  being  a  case  in  equity,  makes  it  a  much  stronger  case  than 
if  the  Court  of  Equity  had  not  taken  that  course ;  because  your 
Lordships  will  recollect,  that  with  respect  to  many  cases  of  contracts 
which  come  before  Coiuis  of  Equity,  the  parties  resort  to  a  Court 
of  Equity  because  it  is  conceived  there  are  groimds  upon  which  a 
Court  of  Equity  will  grant  its  interposition  to  carry  into  effect  that 
contract.  In  that  case  the  controversy  was,  whether  supposing  that 
contract  to  be  good  in  law,  the  party  ought  to  be  left  to  his  remedy 
at  law  instead  of  coming  into  equity  for  a  specific  performance  of 
the  contract ;  however,  the  Chancellor  of  that  day  thought  fit  to 
take  the  opinion  of  the  Court  of  Common  Pleas  upon  the  question, 
whether  the  advowson  being  sold  at  such  a  period,  nearly  approaching 
the  death  of  the  clergyman,  the  presentation  as  well  as  the  advowson 
being  included  in  the  conveyance,  carried  with  it  the  assignment  of 
the  presentation ;  and,  my  Lords,  the  Court  of  Common  Pleas  were 
of  opinion  that  it  did,  and  so  they  certified  to  the  Court  of  Chancery. 
I  observe  in  the  proceedings  in  this  case  in  the  Court  below,  the 
Court  seems  not  to  have  been  fully  informed  by  the  counsel  at  the 
bar;  and  I  may  take  the  liberty  of  saying  so,  because  I  see  two 
Judges  of  that  Court  who  now  concur  in  the  opinion  that  this  was  a 
good  conveyance,  and  who  then  thought  it  was  not  a  good  one.     The 
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Court,  my  Lords,  seem  to  me  to  have  been  not  specifically  informed 
as  to  wliat  was  the  fact.  We  have  heard  it  stated  at  the  bar,  that  an 
injunction  had  been  granted  by  the  Lord  Chancellor  against  the 
proceedings  in  the  quare  impecllt ;  and  that,  after  that  opinion  of  the 
Court  of  Common  Pleas  was  communicated  to  his  Lordship,  he  did 
not  continue  the  injunction.  Now,  my  Lords,  that  circumstance  is 
really  of  no  weight.  It  was  quite  unnecessary  to  contintie  the  in- 
junction, because  the  moment  it  was  intimated  that  in  the  opinion  of 
the  Court  of  Common  Law  the  contract  was  a  good  contract  to  bo 
carried  into  execution,  it  was  not  necessary  to  take  the  trouble  of 
asking  for  the  injunction  being  continued,  for  the  conveyance  was 
immediately  executed  which  carried  the  contract  into  execution  ;  and 
that  conveyance  having  been  executed,  it  would  be  a  good  convey- 
ance of  the  presentation  as  well  as  of  the  advowson.  The  convey- 
ance being  a  good  conveyance  of  the  presentation,  being  declared  by 
the  Comi  of  Chancery  to  be  a  good  equitable  conveyance  of  the 
presentation,  and  the  Lord  Chancellor  proceeding  on  the  opinion  of 
the  Court  of  Common  Pleas,  there  was  an  end  of  all  question. 
Now,  my  Lords,  regarding  the  effect  of  this  decision  on  human 
transactions,  seeing  that  in  all  probability  many  transactions  have 
taken  place  upon  the  footiag  of  it,  it  does  appear  to  me,  I  confess, 
very  undesii'able  that  the  decision  should  be  shaken  by  the  Courts  of 
Law.  I  confess  I  had  much  rather  see  an  act  of  parliament  than 
see  a  further  extension  of  that  doctrine  of  which  we  have  heard  in 
the  argument  at  the  bar ;  and  I  am  very  happy  to  take  the  oppor- 
tunity of  stating  to  your  Lordships  that  I  most  fully  concur  in  the 
opinion  which  has  been  expressed  by  the  learned  Judges. 

The  LoKD  Chancellor   (Lord.  Lyndhurst). — Is  it    your  Lord- 
ships' pleasure  this  judgment  be  reversed  ? 

Judgment  reversed. 


Fox  V.  The  Bishop  of  Chester  is  a  a  very  lucid  exposition  both  of  their 

leading  case  upon  the  law  relating  origin,  and  of  the  mode  in  which, 

to  advowsons,  an  important  class  of  whether  considered  as  a  trust,  or 

incorporeal  hereditaments,  and  the  the  subject  of  property,  they  may 

opinion  of  the  Judges  of  the  Courts  be  dealt  with. 

of  Common  Pleas  and  Exchequer,  In  examining  the  law  respecting 

as  delivered  by  Best,  C.  J.,  contains  advowsons,   it  is  proposed  to  con- 
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sider — I.  Their  origin,  aad  how 
many  kinds  there  are ;  II.  Appro- 
priations ;  III.  Unions ;  IV.  Pre- 
sentations to  advowsons ;  V.  On 
the  examination  of  persons  pre- 
sented ;  YI.  Admission,  institution, 
induction  and  necessary  acts  of  the 
presentee  ;  VII.  On  lapse  ;  VIII. 
Alienation,  descent  and  incidents  of 
advowsons ;  IX.  Presentations  to 
and  purchase  of  advowsons  and 
next  presentations  when  legal,  when 
void  as  simoniacal ;  X.  Bonds  of 
resignation ;  XI.  On  the  several 
remedies  relating  to  advowsons ; 
XII.  Limitations  in  suits  as  to 
advowsons. 

It  is  not,  however,  proposed  to 
notice  or  advert  to  the  law  princi- 
pally, if  not  entirely,  statutory,  re- 
lating to  new  parishes,  such  as 
distinct  and  separate  parishes,  dis- 
trict parishes,  district  chapelries, 
consolidated  chapelries,  particular 
districts,  formed  under  the  Church 
Building  Acts  (58  Geo.  3,  c.  45 ;  59 
Geo.  3,  c.  134  ;  3  Geo.  4,  c.  72  ;  5 
Geo.  4,  c.  103  ;  7  &  8  Geo.  4,  c.  72; 
1  &  2  Wm.  4,  c.  38 ;  1  &  2  Vict.  c. 
107  ;  2  &  3  Vict.  c.  49  ;  3  &  4  Vict, 
c.  60 ;  6  &  7  Vict.  c.  37 ;  7  &  8  Vict, 
c.  94;  8  &  9  Vict.  c.  70;  14  &  15 
Viet.  c.  97;  19  &  20  Vict.  c.  55; 
19  &  20  Vict.  c.  104;  32  &  33 
Vict.  c.  94 ;  34  &  35  Vict.  c.  82  ; 
36  &  37  Vict.  c.  50) ;  as  to  which, 
see  Trower  on  the  Building  of 
Churches. 

I.    The  Origin  of  Advotvsons,  and 
hotv  many  kinds  there  are. 

Advowsons  are  of  three  kinds  : 
1.  Presentative ;  2.  Donative;  and 
3.  CoUative. 


1.  Presentative  Advowson. 

A  presentative  advowson  is,  the 
right  of  presenting  a  clerk  to  be 
incumbent  of  a  church,  by  institu- 
tion and  induction.  This  right  was 
originally  gained  by  persons  who 
either  founded  or  endowed  the 
church,  or  gave  the  site  whereon  it 
was  built ;  they  are  usually  termed 
patrons,  and  their  right  of  presenta- 
tion, the  right  of  patronage.  Co. 
Litt.  119  b. 

Churches  were  in  general  founded 
by  lords  of  manors  for  the  use  of 
their  tenants ;  hence  they  were  ori- 
ginally appe?idanf  to,  and  passed  hj 
a  mere  grant  of,  the  manor  without 
saying  "with  the  appurtenances" 
(lb.  307  a).  They  may  also  be 
appendant  to  other  corporeal  here- 
ditaments, as  a  castle,  house,  par- 
sonage, church,  demesne  of  a 
manor,  or  a  certain  number  of 
acres,  or  an  acre,  of  land  (lb.  121, 
122  a;  Tyrringham'' s  Case,  ante, 
122  ;  Potter  v.  Sir  H.  North,  1  Vent. 
386;  Hill  v.  Grange,  Plowd.  170), 
but  not  to  anything  incorporeal,  as  a 
reversion.  Fulmerston  v.  Steward, 
Plowd.  103. 

Formerly  a  grant  of  a  manor  by 
the  Crown  would  pass  an  advowson 
appendant,  without  naming  it,  or  so 
much  as  using  the  word  appur- 
tenances (Staunf.  Prffirog.  42  a;  10 
Co.  64  a) ;  but  by  17  E.  2,  stat.  1, 
c.  15,  De prerogativd  regis,  the  king's 
grant  of  a  manor  will  not  pass  an 
advowson  appendant  to  it,  without 
express  mention  of  it.  But  words 
of  reference  have  been  held  suffi- 
cient. Whistler'' s  Case,  10  Co.  63  a  ; 
Co.  Litt.  121  b;  Harg.  note  173; 
and  see  Bac.  Abr.  Prterog.  (F)  2. 

Where  a  contract  for  a  sale  of  a 


Digitized  by  Microsoft® 


Fox  V.  The  Bishop  of  Chester. 


257 


manor  "with the  appurtenances  "  is 
entered  into  between  subject  and 
subject,  an  advowson  appendant  to 
the  manorwill  be  included,  although 
at  the  time  of  the  contract  it  was 
not  known  to  either  party  to  bo 
appendant,  and  the  sale  of  it  there- 
fore was  not  in  their  contemplation 
{Attorney-General  v.  Sltwell,  1  Y. 
&  C.  Exch.  Ca.  559,  583) ;  but  the 
statute  De  prarogativa  regis,  before 
cited,  alters  the  law,  so  far  as  the 
Crown  is  concerned.  See  Attorney- 
General  V.  Sitxcell,  1  Y.  &  0.  Exch. 
Oa.  559. 

There  are  also  advowsons  in 
gross;  that  is  to  say,  where  the 
right  of  presentation  is  attached  to 
the  person,  and  is  not  appendant  to 
any  corporeal  hereditament.  An 
advowson  of  this  kind  may  have 
been  so  originally,  as  where  the 
person  who  merely  built  the  church 
became  the  patron  (Mirehouse, 
Advow.  13),  or,  where  it  was  severed 
from  a  manor  either  by  an  exception 
of  the  advowson  from  a  grant  of  the 
manor  to  which  it  was  appendant 
{Fulmerston  v.  Steward,  Plowd. 
103),  or  by  a  grant  of  the  advow- 
son, without  the  conveyance  of  the 
manor  or  other  corporeal  heredita- 
ment to  which  it  was  appendant. 
Ive's  Case,  5  Co.  11  ;  Ftdnierston 
v.  Steward,  Plowd.  103. 

A  lease  of  the  corporeal  heredita- 
ment for  a  freehold  interest  as  for 
life,  would  render  the  advowson  in 
gross  during  the  existence  of  the 
lease  (lb. ;  see  also  Hartopp  and 
Cock's  Case,  Hutt.  88;  Co.  Litt. 
325  a) ;  but,  if  the  lease  be  for  a 
term  of  years,  the  advowson  would 
stiU  continue  appendant  {Ltlford's 

T.L.C. 


Case,  1 1  Co.  50  ;  Hooper  v.  Harrison 
2  K.  &  J.  86). 

If  there  be  a  complete  severance 
of  the  advowson  from  the  heredita- 
ment to  which  it  is  appendant,  it 
can  never  become  appendant  again  ; 
even  although  the  hereditament  and 
the  advowson  come  again  into  the 
hands  of  the  same  party.  ArfMngioii 
V.  The  Bisliop  of  Chester,  1  H. 
Black.  426  ;  Rex  v.  The  Bishop  of 
Rochester,  1  Mod.  1  ;  and  see  Dela- 
chcrois  v.  Delacherois,  7  Ir.  Com. 
L.  Eep.,  N.  S.  65  ;  11  H.  L.  Ca.  62. 

If,  however,  the  severance  be  only 
conditional,  the  advowson  will  only 
remain  in  gross,  until  the  condition 
be  fulfilled.  Thus,  where  the  lord 
mortgages  a  manor  in  fee  excepting 
the  advowson  (which  thereby  be- 
comes in  gross),  if  the  money  be 
paid  on  the  appointed  day,  the  ad- 
vowson becomes  appendant  again ; 
but,  if  the  money  be  paid  after  the 
day,  the  appendanc}-  is  destroj'ed, 
although,  being  appendant  in  re- 
putation, it  may  pass  by  the  name 
of  an  advowson  appendant.  Rex  v. 
The  Bishop  of  Chester,  2  Salk.  24. 

Where,  however,  the  severance 
takes  place  by  operation  of  law,  as, 
for  instance,  by  a  partition  of  a 
manor  between  coparceners,  the 
advowson,  in  the  absence  of  any 
express  exception,  will  remain  ap- 
pendant, and  each  coparcener  will 
present  in  turn.  lb.  25  ;  1  Ld. 
Eaym.  292. 

If,  upon  partition,  the  whole 
demesnes  are  allotted  to  one  co- 
parcener, and  the  services  to  the 
other  (by  which  means  the  manor 
is  destroyed,  and  the  advowson 
becomes  in  gross),  and  one  of  them 
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dies  without  issue,  so  tliat  the 
demesnes  descend  to  the  one  who 
has  the  services,  the  manor  is 
revived,  and  the  advowson  again 
appendant.  Reynolds  v.  Blake,  2 
Salt.  25  ;  1  Ld.  Eaym.  198  ;  Wyat 
Wild's  Case,  8  Co.  79  b  ;  Sir  Moyle 
Finch's  Case,  6  Co.  64 ;  Rex  v.  The 
Bishop  of  Chester,  2  Salt.  25. 

Where  the  severance  of  an  ad- 
vowson  from  the  hereditament  to 
which  it  is  appendant  is  effected  by 
a  wrongful  act,  it  may  be  rendered 
appendant  again  by  defeating  such 
wrongful  act.     Co.  Litt.  363  b. 

An  advowson  may  be  partly  ap- 
pendant and  partly  in.  gross  ;  as 
where  a  person  having  an  advowson 
appendant  grants  every  other  pre- 
sentation to  a  third  party,  it  will 
be  appendant  for  the  turn  of  the 
grantor,  and  in  gross  for  the  turn  of 
the  grantee.  Anon.,  Dy.  269  a; 
and  see  Marshe  and  Smith's  Case, 
1  Leon.  56 ;  Dod.  Adv.  60. 

"Where  by  a  private  act,  providing 
for  the  sale  of  part  of  the  glebe  and 
the  erection  with  the  proceeds  of  an 
additional  church,  it  was  provided, 
that  the  curate  thereof  should, 
during  the  incumbency  of  the  then 
rector,  be  appointed  by  him,  and 
that  on  the  avoidance  of  the  rectory 
by  his  death,  &c.,  the  new  church 
was  to  become  the  principal  church, 
with  all  the  rights  of  a  mother 
church,  and  the  old  one  be  deemed 
a  chapel  of  ease  thereto,  and  that 
the  presentation  thereof,  as  well  as 
of  the  new  church,  should  be  vested 
in  the  patron  of  the  rectory  and  his 
heirs ;  so,  nevertheless,  that  the 
minister  of  the  chapel  should  not  be 
removable  at  pleasure  ;  it  was  held 
by  the  Court  of  Common  Pleas,  that 


such  chapel  of  ease  was  made 
thereby  presentative  and  not  dona- 
tive. Regina  v.  Lord  Foley,  2  Man. 
G.  &  S.  664. 

2.  Donative  Advowson. 

A  donative  advowson  is  a  right 
of  nomination  to  a  church,  chapel, 
or  vicarage,  by  the  patron  alone, 
subject  to  his  visitation  only,  with- 
out presentation,  institution,  or  in- 
duction, which,  as  we  have  seen,  are 
necessary  in  the  case  of  a  presenta- 
tive advowson.  Fairchild  v.  Gayre, 
Oro.  Jac.  63  :  Powell  v.  Milium,  3 
Wils.  365. 

It  seems  that  before  the  Lateran 
Council,  according  to  Bracton,  all 
benefices  were  what  donatives  are 
now,  for  they  neither  lapsed,  nor 
had  bishops  the  right  of  institution 
thereto  ;  afterwards  patrons  might 
have  presented  their  clerks  to 
bishops  for  presentation.  The  pre- 
sent donatives  are  probably  either 
such  only  as  escaped  the  influence 
of  the  canon  law,  or  may  have  owed 
their  origin  to  foundation  by  the 
crown,  royal  licence,  or  letters 
patent.  See  Mirehouse  on  Advow. 
21,  22;  Eepingtony.  The  Governors 
of  Tamworth  School,  2  Wils.  151. 

It  is  said,  however,  that  if  the 
patron  of  a  donative  presents  to  the 
ordinary,  and  suffers  an  admission 
and  institution  thereupon,  he  there- 
by makes  it  always  presentative. 
Co.  Litt.  344 ;  Fairchild  v.  Gayre, 
Cro.  Jac.  63 ;  and  see  Regina  v. 
Lord  Foley,  2  Man.  G.  &  So.  664. 

It  was  held,  however,  by  Holt, 
C.  J.,  and  Powell,  J.,  that  though 
a  presentation  might  destroy  an 
impropriation,  yet  it  could  not  de- 
stroy a  donative,  because  the  crea- 


Digitized  by  Microsoft® 


Fox  V.  The  Bishop  of  Chestek. 


259 


tion  thereof  was  by  letters  patent. 
Ladd  V.  Widdotvs,  1  Salk.  541  ;  3 
Salk.  140. 

The  ordinary  has  no  power  of 
visitation  or  deprivation  over  the 
incumbent  of  a  donative  (1  Inst. 
122;  Co.  Litt.  344  a);  nor  can  he 
interfere  with  the  church,  as  by  the 
regulation  of  seats  ( Walter  v.  Gun- 
ner, 1  Hagg.  319) ;  and  he  has 
jurisdiction  only  over  the  incumbent 
for  personal  offences  (Cole/aft  v. 
Neivcomh,  Ld.  Eaym.  1205  ;  Powell 
V.  Milhmi,  3  Wils.  355,  365). 
Where,  however,  donations  are 
augmented  by  Queen  Anne's  bounty 
they  become  by  such  augmentation 
subject  to  the  visitation  and  juris- 
diction of  the  bishop  (1  Geo.  1, 
stat.  2,  c.  10,  s.  14),  provided  the 
augmentation  has  taken  place  with 
the  consent  of  the  patron  in  writing 
(Sect.  15). 

Where  a  vacancy  occurs  in  a  pre- 
sentative  advowson  during  the  life 
of  the  ancestor,  in  case  of  his  death 
before  presentation,  his  executor 
will  present  (post,  262) ;  in  the  case 
of  a  donative,  the  heir  at  law  will 
have  the  right  of  nomination. 
Repington  v.  The  Governors  of 
Tamworth  School,  2  Wils.  150. 

Upon  the  acceptance  by  the  in- 
cumbent of  a  presentative  advowson 
of  a  bishopric,  the  crown  will  have 
the  next  presentation  (post,  261), 
but  it  will  not  if  the  advowson 
be  donative.  Attorney- General  v. 
Bishop  of  London,  4  Mod.  213  ;  1 
T.  E.  399. 

A  donative  with  cure  of  souls  is 
within  the  act  of  uniformity  when 
with  cure  of  souls  {Powell  v.  Mil- 
hum,  3  Wils.  355),  and  also  within 
the  statutes  of  simony.     lb.  365. 


The  resignation  of  a  donative 
should  be  made  to  the  patron,  and 
if  there  be  two,  it  will  be  sufficient 
if  it  be  made  to  one.  Fairchild  v. 
Gayre,  Cro.  Jac.  63. 

Donatives,  moreover,  do  not 
ordinarily  lapse,  see  post,  p.  273. 

3.   Collative  Advowsons. 

A  collative  advowson  is  where 
the  right  of  nomination  is  vested  in 
a  bishop  either  originally  or  by 
lapse.  The  act  of  collation  by  the 
bishop  is  equivalent  to  both  pre- 
sentation and  institution  in  the  case 
of  a  presentative  advowson,  and 
induction  is  only  necessary.  Mire- 
house,  Advow.  40. 

Although  a  church  in  ordinary 
cases  is  fuU,  by  institution,  and  can- 
not (except  in  the  case  of  the  crown) 
be  revoked  even  before  induction 
(lb.  41) ;  this  is  not  the  case  after  a 
collation.  Hence,  if  a  bishop  collate 
without  title,  and  his  clerk  is  in- 
ducted, and  six  months  elapse,  the 
rightful  patron  wiU.  not  be  put  out 
of  possession  ;  and  he  may  present 
without  being  compelled  to  take 
legal  proceedings,  although  a  simi- 
lar collation  might  take  away  the 
right  that  is  in  another  bishop. 
Co.  Litt.  344  b;  2  Inst.  358;  7 
Anne,  c.  18;  BosioeVs  Case,  6  Co. 
50  a;  Green's  Case,  6  Co.  29  b; 
Gawdy  v.  Archbishop  of  Canterhury, 
Hob.  301 ;  Stanhope  v.  The  Bishop 
of  Lincoln,  Hob.  242. 

If  a  bishop,  after  collating  to  a 
church,  dies  before  the  induction  of 
the  clerk,  the  crown,  as  having  the 
temporalities  of  the  vacant  see,  will 
be  entitled  to  the  right  of  presenta- 
tion, and  not  the  successors  or  exe- 
cutors of  the  bishop.    Co.  Litt.  90  b, 

s  2 


Digitized  by  Microsoft® 


260 


Fox  i:  The  Bishop  of  Chester. 


n.  4 ;  Fitz.,  N.  B.  34,  36.     As  to 
collation  upon  lapse,  see  post,  270. 

II.  Appropriations. 

'\Vliere  the  presentee  has,  during 
liis  life,  the  freehold  in  himself  of 
the  parsonage  house,  glebe,  tithes, 
and  other  dues,  he  is  called  the 
parson  or  rector.  "Where,  however, 
these  have  been  appropriated  by 
some  spiritual  corporation,  either 
sole  or  aggregate,  termed  appro- 
priators,  or  by  lay  appropriators, 
the  presentee  is  called  a  vicar,  and 
in  general  has  only  a  small  portion 
of  the  profits  of  the  benefice,  the 
rest  going  to  the  appropriators. 
Grendon  v.  Bishop  of  Lincoln, 
Plowd.  493. 

Appropriations  seem  to  have 
owed  their  origin  to  the  religious 
houses  (previous  to  the  Reforma- 
tion) getting  possession  by  appro- 
priation of  numerous  advowsons, 
and  after  providing  a  clerk,  whom 
they  paid  with  a  small  part  of  the 
revenues  of  the  living,  applied  the 
rest  for  the  purposes  of  their  own 
communities.  The  statutes  15 
Eich.  2,  c.  6,  and  4  Hen.  4,  c.  12, 
provided  for  the  sufiicient  endow- 
ment of  vicarages  upon  the  appro- 
priation of  rectories.  On  the  dis- 
solution of  the  monasteries,  by  27 
Hen.  8,  c.  28,  and  31  Hen.  8,  c.  13, 
appropriations  were  vested  in  the 
crown,  and  many  grants  were  made 
of  them  to  laymen.  See  further  on 
this  subject  3  Steph.  Comm.  19; 
Mirehouse,  83. 

Whenever  a  rectory  was  thus 
appropriated  by  a  spiritual  cor- 
poration, and  the  vicarage  endowed 
as  before  mentioned,  the  advowson 
of  the  vicarage  became  appendant 


to  the  rectory,  but  when  severed 
therefrom,  it  became  an  advowson 
of  a  vicarage  in  gross,  and  required 
to  be  conveyed  by  deed,  as  it  would 
no  longer  pass  as  appendant  to  the 
rectory.  Sherley  v.  Underhill,  Mo. 
894  ;  Ano7i.  Dyer,  350  b. 

In  some  cases  of  appropriation 
there  is  no  vicar,  but  a  permanent 
minister,  termed  a  perpetual  curate. 
See  Doe  v.  Thomas,  9  Ad.  &  Ell. 
556  ;  Hine  v.  Reynolds,  2  Mann.  & 
Gr.  71  ;  Doe  d.  Brammall  v.  Col- 
linge,  7  C.  B.  939;  1  Geo.  1,  stat. 
2,  c.  10,  ss.  4,  21. 

Sinecure  rectories  are  now  abo- 
lished. 3  &  4  Vict.  c.  113,  s.  48. 
See  Trower  on  the  Building  of 
Churches,  18. 

III.   On  Unions. 

It  seems  that  by  common  law, 
where  churches  were  too  poor  and 
unable  to  support  the  charges  to 
which  they  were  subjected,  they 
might  be  consoHdated  or  united 
with  the  consent  of  the  parson, 
patron,  and  ordinary.  Harman  v. 
Reneiv,  1  Salk.  165 ;  Austyn  v. 
Tivyne,  Cro.  Eliz.  500 ;  Reynoldson 
V.  Blake,  and  the  Bishop  of  London, 
1  Ld.  Eaym.  192. 

The  legislature  also  has  provided 
for  the  disunion  of  benefices. 

The  statutes  concerning  unions 
(37  Hen.  8,  c.  21  ;  and  stat.  17 
Car.  2,  c.  3),  which  did  not  alter 
the  common  law  upon  the  subject, 
have  since  been  repealed  by  1  &  2 
Vict.  c.  106,  which,  together  with 
the  subsequent  acts  of  2  &  3  Vict. 
c.  49;  3  &  4  Vict.  c.  113  ;  4  &  5 
Vict.  c.  39  ;  13  &  14  Vict.  c.  98  ; 
18  &  19  Vict.  c.  127 ;  23  &  24  Vict. 
c.   142  ;  32  &;  33  Vict.  c.  94 ;  and 
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34  &  35  Vict.  c.  90,  now  regulate 
the  law  upon  the  union  and  disunion 
of  benefices. 

It  may  be  here  mentioned  that 
the  incumbent  of  the  church  of 
every  parish,  or  new  parish  for 
ecclesiastical  purposes,  authorized 
to  marry,  church,  and  baptize  in 
such  church,  and  to  receive  for 
his  own  use  the  entire  fees  for  such 
offices,  is  now  styled  vicar,  and  his 
benefice  a  vicarage.  31  &  32  Yict. 
0.  117. 

IV.   Oh  Presentations. 

A  presentation  has  been  defined 
to  be  "the  offering  of  a  clerk  to  the 
ordinary,  to  be  instituted  to  the 
church."     Co.  Litt.  120  a. 

Since  the  Statute  of  Frauds  (29 
Car.  2,  c.  3),  presentations  must  be 
made  to  the  bishop  in  writing,  and 
by  55  Geo.  3,  c.  184,  they  must  be 
stamped. 

The  crown  as  head  of  the  Church 
of  England  presents  to  all  benefices 
not  belonging  to  other  patrons  (1 
Eliz.  0.  1),  or  which  belong  to  an 
archbishopric  or  bishopric,  and 
which  become  void  during  the 
vacancy  of  the  see  (Bro.  tit.  Present- 
ment, 10,  13);  or  which  (not  being 
donatives,  ante,  p.  259)  are  in  the 
possession  of  incumbents  on  their 
being  made  English  bishops  {Basset 
V.  G'ee,  Cro.  Eliz.  790;  Wentivorthy. 
Wright,  lb.  526  ;  Woodley  v.  Bishop 
of  Exeter,  Cro.  Jac.  691  ;  Colt  and 
Glover  V.  The  Bishop  of  Coventry, 
Hob.  140  ;  Troward  v.  Cailland, 
6  T.  E.  439),  or  bishops  of  Sodor 
and  Man  {The  Queen  y.Eton  College, 
8  Ell.  &  Bl.  632,  per  Lord  Camp- 
bell, C.  J.) ;  but  it  is  doubtful 
whether  the  prerogative  of  the 
crown  extended  to  the  case  of  an 


English  incumbent  promoted  to  a 
bishopric  in  Ireland,  even  before  its 
disestablishment  (lb.).  And  it  has 
been  held  not  to  extend  to  the  case 
of  an  appointment  to  the  bishopric 
of  Christchurch,  in  New  Zealand. 
The  Queen  v.  Eton  College,  8  EU.  & 
B.  610. 

The  right  of  the  crown  to  present 
to  an  English  benefice  upon  the 
appointment  of  the  incumbent  by 
the  crown  to  an  English  bishopric, 
is  not  barred  by  the  crown  having 
before  such  appointment  granted 
the  advowson  to  a  subject.    lb. 

The  Lord  Chancellor,  or  keeper 
of  the  great  seal,  has  the  right  to 
present  to  such  of  the  livings  of  the 
crown  as  are  below  the  value  of  20/. 
in  the  King's  Books,  according  to 
the  valuation  in  the  time  of  Henry 
the  Eighth,  and  there  is  no  differ- 
ence in  the  form  of  a  presentation 
by  the  king  or  the  chancellor,  save 
that  for  the  most  part  the  one 
is  mandantes  the  other  rogantes 
{Lord  Chancellor's  Case,  Hob.  214). 
See  22  &  23  Vict.  c.  43,  s.  12,  as  to 
benefices  where  the  patronage  is 
vested  in  the  crown,  to  which  the 
provisions  of  the  Inclosure  Acts  are 
applicable. 

Many  of  the  livings  in  the  gift  of 
the  Lord  Chancellor  being  very  in- 
adequately endowed.  Lord  Chan- 
cellor "VVestbury  endeavoured  to 
remedy  this  evil  by  the  Lord  Chan- 
cellor's Augmentation  Act  (26  &  27 
Vict.  c.  120),  which  came  into  opera- 
tion on  the  1st  of  November,  1863. 
By  this  act  power  is  given  to  the 
Lord  Chancellor  to  seU  the  advow- 
sons  included  in  the  first  schedule 
thereto,  and  to  apply  the  purchase 
money  or  compensation  received  for 
each  advowson  in  the  augmentation 
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of  the  income  thereof ;  and  to  sell 
some  of  siich.  benefices,  and  to  apply 
the  proceeds  in  the  augmentation  of 
poor  benefices  remaining  in  his 
gift. 

Where  the  Lord  Chancellor  pre- 
sents to  a  living  over  the  value  of 
20Z._in  the  King's  Boots  at  the  time 
before  mentioned,  the  crown  may, 
even  after  admission  and  institution 
[Bedinfield  v.  Archbishop  of  Canter- 
bury, Dy.  292  ;  Walrond  v.  Pollard, 
Dy.  293  ;  Green's  Case,  6  Co.  29), 
but  not  after  induction  {Lord  Chan- 
cellor''s  Case,  Hob.  214),  revoke  the 
presentation.  But  the  first  presen- 
tation will  remain  good,  if  the 
second  were  obtained  by  fraud. 
Green's  Case,  6  Co.  29. 

The  crown  may  by  its  own  act 
revoke  its  presentation  at  any  time 
before  induction  (Co.  Litt.  344  b  ;  2 
Eoll.  Abr.  353),  or  such  presentation 
may  be  revoked  in  law,  as  by  the 
death  of  the  king  (Godolp.  Eepert. 
266) ;  or  (even  although  the  crown 
be  only  entitled  to  one  tiu-n)  by  the 
death  of  the  clerk  before  induction, 
and  the  king  may  present  again. 
Thomas  Holt's  Case,  9  Co.  132  b  ; 
Gyles  V.  Colshil,  Dy.  360  b  ;  Shef- 
field V.  RatcUffe,  Hob.  339 ;  Hut- 
chins  V.  Glover,  Cro.  Jac.  463 ; 
Wright  v.  The  Bishop  of  Nortoich, 
1  Leon.  156. 

If  the  crown  has  only  two  parts 
of  an  advowson,  and  a  subject  the 
remaining  part,  inasmuch  as  no  sub- 
ject  can  be  tenant  in  common  with 
the  crown,  the  crown  alone  will 
have  the  right  of  presentation.  The 
Chancellor  of  Cambridge  v.  IVal- 
(jravc.  Hob.  127. 

All  persons  having  an  interest, 
whether  in  fee,  in  tail,  for  life  or  for 
years,  in  an  advowson,  appendant  or 


in  gross,  may  present  on  the  occur- 
rence of  a  vacancy.  Mirehouse,  138  ; 
Amb.  166. 

Moreover,  a  person  entitled  for 
life  to  the  interest  of  the  proceeds 
of  an  advowson  directed  to  be 
sold  wiU,  upon  the  advowson  be- 
coming vacant  before  a  sale,  be 
entitled  to  present  thereto,  even 
although  the  neglect  of  trustees  to 
sell  amount  to  a  breach  of  trust. 
Briggs  v.  Sharp,  20  L.  E.,  Eq. 
317;  Hawliins  v.  Chappel,  1  Atk. 
621. 

Where  the  advowson  is  in  fee,  if 
it  be  not  devised,  as  a  general  rule 
it  descends  to  the  heir.  Co.  Litt. 
388  a. 

Where,  however,  the  vacancy 
occurs  during  the  life  of  a  patron 
seised  in  fee,  who  dies  without 
having  presented  a  clerk,  the  next 
presentation  is  considered  a  chattel, 
and  goes  to  his  personal  representa- 
tive {Mirehouse  v.  Rennell,  8  Bing. 
490,  1  C.  &  r.  527 ;  Rennell  v. 
Bishop  of  Lincoln,  3  Bing.  223 ;  7  B. 
&  0.  113) ;  except  where  the  patron 
is  also  incumbent,  in  which  case  the 
advowson  descends  to  his  heir  {Holt 
V.  Bishop  of  Winchester,  3  Lev.  47  ; 
Harris  v.  Austen,  3  Bulst.  47)  ; 
unless  he  have  devised  the  next 
presentation,  which  wOl  be  good 
although  the  chiirch  became  void 
by  his  death.  1  Leon.  205  ;  Harris 
V.  Austen,  2  EoU.  Eep.  214. 

Wliere,  however,  a  patron  pre- 
sents, and  dies  before  his  clerk  is 
admitted,  and  his  executors  present 
another,  both  these  presentations 
are  good,  and  the  bishop  may  re- 
ceive which  of  the  clerks  he  pleases. 
Mirehouse,  139. 

During  coverture  the  husband  of 
a  woman  having  an  advowson  in 
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fee  presents  jointly  with  her  in  both 
their  names,  and  after  her  death,  if 
they  had  issue  who  might  have  in- 
herited, he  will  present  as  tenant 
by  the  curtesy  (Co.  Litt.  29  a,  120  a, 
166  b,  388  a).  And  if  he  die  during 
a  vacancy,  without  having  presented 
a  clerk,  his  executor,  and  not  the 
heir  of  the  wife,  will  have  the  pre- 
sentation,    lb. 

"Where  a  husband  dies  seised  of 
an  advowson  which  descends,  the 
heir  will  have  the  next  two  presen- 
tations, the  widow  the  third,  by 
right  of  her  dower.     lb.  32  a. 

An  infant,  whatever  may  be  his 
age,  and  not  his  guardian,  will  pre- 
sent. Shoplane  v.  Roydler,  Cro. 
Jac.  98  ;  Co.  Litt.  17  b,  89  a ;  Hearle 
V.  Greenbank,  3  Atk.  710. 

Where  the  owner  of  an  advowson 
is  lunatic  the  Lord  Chancellor  pre- 
sents to  the  living,  usually  giving  it 
to  a  member  of  the  family;  this 
right  seems  to  have  been  first  exer- 
cised by  Lord  Talbot,  whose  example 
has  been  followed  by  aU  his  suc- 
cessors (Shelf.  Lun.  11 ;  1  "Woodes. 
Lect.  409 ;  PhiUips,  Lunacy,  384). 
As  to  a  Eoman  Catholic  becoming  a 
lunatic,  see  p.  264,  post. 

Joint  tenants  must  concur  in  a 
presentation,  but  if  they  present 
different  clerks  the  bishop  may 
admit  any  one  of  them,  or  refuse 
all.  In  the  latter  case,  unless  the 
joint  tenants  concur  in  the  presenta- 
tion, he  may,  after  six  months,  pre- 
sent by  lapse  (Co.  Litt.  186  b). 
Joint  tenants,  however,  may  make 
a  partition  to  present  in  turns 
{Bishop  of  Salisbury  v.  Philips,  Ld. 
Eaym.  535 ;  1  Salk.  43).  Where, 
however,  there  are  two  incumbents 
to  an  advowson,  one  part  of  the 


church  may  be  allotted  to  one, 
another  part  to  the  other.  Smith's 
Case,  10  Co.  135  b;  Holland's  Case, 
4  Co.  75 ;  Windsor's  Case,  5  Co. 
102;  Co.  Litt.  17  b. 

Where  an  advowson  is  in  trustees 
and  their  heirs  upon  trust  to  pre- 
sent, being  joint  tenants,  they  must 
all  join  in  the  presentation,  yitt.- 
Gen.  V.  Scott,  1  Ves.  413;  Wilson 
V.  Kershaiu,  7  Bro.  P.  0.  296,  Toml. 
ed. ;  Seymour  v.  Bennet,  2  Atk.  482. 

If  tenants  in  common  cannot  con- 
cur in  a  presentation,  the  right  to 
present  will  be  determined  by  lot. 
See  Johnstone  v.  Baber,  6  De  Gex, 
Mac.  &  G.  439  ;  reversing  S.  C,  22 
Beav.  562. 

Where  an  advowson  descends  to 
coparceners,  and  they  cannot  agree 
to  present,  the  law  gives  the  first 
presentation  to  the  eldest,  and  Lord 
Coke  says,  "  this  privilege  shall 
descend  to  her  issue ;  nay,  her 
assignee  shall  have  it,  and  so  shall 
her  husband  that  is  tenant  by  the 
curtesy  have  it  also "  (Co.  Litt. 
166b;  Gully  v.  Bishop  of  Exeter, 
10  B.  &  C.  584) ;  the  aliene*of  the 
elder  sister  would  have  the  like 
privilege.  Barker  and  Cooke  v. 
The  Bishop  of  London,  Willes,  Pep. 
659. 

An  advowson  being  an  entire 
inheritance,  the  only  mode  of  efilect- 
ing  a  partition  of  it  between  parties 
jointly  interested  therein  as  joint 
tenants,  tenants  in  common,  or  co- 
parceners, is  by  presentation  to  it  in' 
turn  (Co.  Litt.  164  b),  or  by  lot 
{Johnstone  v.  Baber,  6  De  Gex, 
Mac.  &  G.  439) ;  and  this  may  be 
efi^ected  either  by  an  action  in  the 
Chancery  Division  or  by  arrange- 
ment   between   the   parties.       The 
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Bishop  of  Salisbury  v.  Philips,  1 
Salt.  43 ;  Oarthe-w,  505 ;  and  see 
.7  Ann.  c.  182. 

But  under  the  present  law  the 
Court  would,  it  seems,  in  the  case 
of  any  advowson,  order  it  to  be 
sold,  and  the  proceeds  to  be  divided 
among  the  parties  according  to  their 
interests.  Young  v.  Young,  13  L. 
E.,  Eq.  174,  cited  ;  and  see  note  to 
Agar  v.  Fairfax,  2  L.  0.  Eq.  446, 
5th  edit. 

Where  the  clerk  presented  by  a 
coparcener,  having  been  complete 
incumbent  and  the  church  full,  is 
afterwards  deprived,  the  turn  is 
gone  {Windsor'' s  Case,  5  Co.  102); 
but  where  the  church  remains  void, 
in  consequence  of  the  clerk,  after 
presentation,  institution  and  induc- 
tion, not  having  conformed  to  cer- 
tain statutes,  as  by  neglecting  to 
read  the  articles,  the  coparcener 
may  present  again.  Windsor  v.  The 
Archbishop  of  Canterbury,  Cro.  Eliz. 
687 ;  Moo.  558 ;  Baker  v.  Brent, 
Cro.  Eliz.  679. 

Corporations  present  by  their 
true  name  and  under  their  common 
seal.  Ayray  v.  ^V  R.  Lovelas,  1 
Bulst.  91 ;  see  Mayor  and  Burgesses 
.of  Stafford  v.  Bolton,  1  Bos.  &  Pul. 
40. 

The  presentation  of  benefices  be- 
longing to  papists  is  vested  by  1 
Will.  &  Mary,  c.  26  ;  and  12  Ann. 
stat.  2,  c.  14,  s.  1,  in  the  universities 
of  Oxford  and  Cambridge  (see  also 
3  Jac.  1,  c.  5);  those  south  of  the 
Trent  belonging  to  Oxford,  those 
north  of  that  river  to  Cambridge. 
HiU,  Trustees,  450,  n. 

Trustees  of  Eoman  Catholics  are 
also  disabled  from  presenting  (1 
WiU.  &  M.   c.  26,  s.  3);   and  the 


trustees  incur  a  penalty  of  500^.  if 
they  present  to  a  benefice  without 
giving  notice  of  the  avoidance  to 
the  vice-chancellor  of  the  univer- 
sity to  which  the  presentation  be- 
longs (s.  4). 

Moreover,  every  grant  of  any  ad- 
vowson  or  right  of  presentation  or 
nomination  to  any  benefice  by  Eoman 
Catholics,  or  their  trustees  or  mort- 
gagees, is  null  and  void  unless  it 
be  for  a  valuable  consideration  to  a 
protestant  purchaser.  11  Geo.  2, 
c.  17,  s.  5. 

These  disabilities  of  Eoman 
Catholics  are  not  taken  away  by 
10  Geo.  4,  c.  7.     See  s.  16. 

Where  a  papist  entitled  to  an 
advowson  becomes  lunatic,  it  seems 
to  be  doubtful  whether  either  of  the 
universities  would  have  a  right  to 
present,  as  it  might  lie  in  the 
crown.  See  In  re  Vavasour,  3  Mac. 
&  G.  275 ;  where  Lord  Truro,  C, 
declined  to  make  an  order  for  the 
sale  of  the  next  presentation  of  a 
Eoman  Catholic  lunatic  to  an  ad- 
vowson settled  upon  him. 

In  the  same  case  it  was  held  that 
the  28th  section  of  1  WiU.  4,  c.  65, 
conferred  no  power  to  sell  the  right 
to  the  next  presentation  to  the  rec- 
tory, of  wliich  the  lunatic  was  tenant 
in  tail,  except  for  one  of  the  pur- 
poses specified  in  the  section.     lb. 

Where  there  are  two  tenants  in 
common  of  an  advowson,  one  a  pro- 
testant and  the  other  a  papist,  the 
right  of  presentation  devolves  on 
the  protestant  alone.  Edtoards  v. 
Bishop  of  Exeter,  5  Bing.  N.  C.  662. 

Where  any  right  of  presentation 
to  any  ecclesiastical  benefice  belongs 
to  any  office  in  the  gift  or  appoint- 
ment of  the  crown,  and  such  ofiice 
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should  be  held  by  a  person  profess- 
ing the  Jewish  religion,  the  right 
of  presentation  will  devolve  upon 
the  Archbishop  of  Canterbury  for 
the  time  being.  21  &  22  Vict, 
c.  49,  s.  4. 

Where  the  legal  interest  in  an 
advowson  is  vested  in  trustees,  the 
legal  act  of  presentation  must  be 
exercised  by  them,  but  (unless  they 
are  by  the  terms  of  the  trust  em- 
powered also  to  nominate)  they  are 
bound  to  present  the  nominee  of  the 
beneficial  owner  {Barrett  v.  Gluhh, 

2  Black.  1052  ;  Boteler  v.  Ailing  ton, 

3  Atk.  458  ;  Harl  of  Albemarle  v. 
Rogers,  2  Ves.  jun.  477;  Attorney- 
GeneralY.  Forster,  lOVes.  335,  338  ; 
Attorney -General  v.  Newcomhe,  14 
Ves.  1,  7),  even  although  he  be  an 
infant.  Arthington  v.  Coverley,  2 
Eq.  Ca.  Ab.  518,  pi.  3. 

Where  the  trusts  of  the  advowson 
are  expressly  declared,  no  difficulty 
joan  arise  in  determining  who  is  to 
present  on  a  vacancy. 

Even  where  general  words  are 
made  use  of  in  a  wUl,  which  carry 
the  beneficial  interest  to  a  4efinite 
cestui  que  trust,  he  will  be  able  to 
exercise  the  right  of  nomination, 
although  it  be  not  expressly  given 
to  him.  Earlof  AlhemarleY. Rogers, 
7  Bro.  P.  C.  522,  Toml.  edit.,  affirm- 
ing the  decision  reported  of  Lord 
Loughborough,  C,  2  Ves.  jun.  477. 

Where  devisees  take  the  legal 
estate  as  trustees,  but  the  beneficial 
interest  is  not  disposed  of,  the  right 
to  nominate  wiU  result  to  the  heir- 
at-law.  Kensey  v.  Langham,  Ca.  t. 
Talb.  143  ;  Sherrard  v.  Lord  Har- 
horough,  Amb.  165 ;  Martin  v. 
Martin,  12  Sim.  570 ;  and  see 
Edenborough  v.  Archbishop  of  Can- 
terbury, 2  Euss.  93 ;    see  however 


and  consider  Bristoio  v.  Sldrrow, 
27  Beav.  590. 

Trustees  having  the  power  of  pre- 
sentation may  present  to  one  of 
themselves,  where  the  presentee  is 
one  of  certain  classes  of  objects, 
from  amongst  whom  the  testator  has 
directed  the  trustees  to  make  a  se- 
lection. Potter  V.  Chapman,  Amb. 
98. 

Unless  they  can  come  to  some 
arrangement  among  themselves,  in- 
dividual cestuis  que  trust  having  a 
power  of  nomination  must  all  join 
{Seymour  v.  Bennet,  2  Atk.  483) ; 
but  where  an  advowson  is  held  in 
trust  for  the  inhabitants  or  parish- 
ioners of  a  place,  the  trustees  must 
present  the  nominee  of  the  majority 
of  the  electors.  Fearon  v.  Webb, 
14  Ves.  13;  Attorney-General  v. 
Rutter,  2  Euss.  101,  n. ;  Eden- 
borough V.  Archbishop  of  Canter- 
bury, 2  Euss.  108. 

In  general  where  the  trust  of  an 
advowson  is  for  the  parishioners  or 
inhabitants  of  a  parish  generally, 
the  right  of  voting  for  the  nomina- 
tion of  a  clerk  has  been  confined  to 
parishioners  paying  church  and  poor 
rates  {Attorney- General  v.  Parher, 
3  Atk.  576,  577  ;  Attorney -General 
v.  Forster,  10  Ves.  335  ;  Attorney- 
General  V.  NeiDcombe,  14  Ves.  1 ; 
Fearon  v.  Webb,  14  Ves.  13 ;  At- 
torney-General V.  Rutter,  2  Euss. 
101,  n.;  Edenborough  v.  Archbishop 
of  Canterbury,  2  Euss.  93  ;  and  see 
Carter  v.  Cropley,  8  De  G.,  Mac. 
&  G.  680;  3  Jur.,  N.  8.  171) ;  but 
the  usage  of  so  confining  the  right 
of  voting  ought  to  be  certain  and 
invariable  {Edenborough  v.  Arch- 
bishop of  Canterbury,  2  Euss.  93, 
107),  and  all  housekeepers  wUl  have 
a  right  to  vote  if  there  has  been  a 
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usage  for  tliem  to  join  in  elections. 
Attorney-  General  v.  Parker,  3  Atk. 
577. 

"Wliere  ratepayers  have  a  right  to 
vote,  "  a  person  who  comes  into  the 
parish  after  a  rate  has  been  made, 
and  offers  to  vote  before  another 
rate  has  been  made,  has  no  right  to 
vote,  unless  the  making  of  the  rate 
has  been  postponed  for  an  unfair 
purpose."  Per  Lord  Eldon,  C,  in 
Edenhorough  v.  Archbishop  of  Canter- 
bury, 2  Euss.  110.  And  it  seems 
that  Jews,  but  not  Roman  Catholics, 
are  entitled  to  vote.     lb.  Ill,  n. 

It  was  formerly  held  that  the 
mode  of  voting  must  be  by  open 
polling  and  not  by  ballot,  because 
the  latter  mode  of  polling,  it  was 
said,  did  not  afEord  the  opportunity 
for  a  scrutiny.  JEdenborouffh  v.  Arch- 
bishop of  Canterbury,  2  Euss.  93, 
108, 109 ;  Faulkner  v.  Elger,  4  B.  &C. 
449.  It  has,  however,  been  recently 
laid  down  that  as  the  present  mode 
of  voting  by  ballot  is  free  from  that 
objection,  there  is  nothing  invalid 
in  a  resolution  by  a  parish  that  the 
election  shall  take  place  by  ballot. 
Shaw  V.  Thompson,  3  Ch.  D.  233. 

The  mode  in  which  the  election 
is  to  take  place,  especially  the  times 
and  hours  for  polling,  rests  in  the 
determination  of  the  parishioners 
{Attorney-General  v.  Neiocombe,  14 
Yes.  1,  9  ;  Attorney -General  y.  For  s- 
ter,  lOVes.  335;  Skaior.  Thompson, 
3  Ch.  D.  233).  And  it  seems  that 
the  irregular  or  even  illegal  conduct 
of  the  churchwardens,  at  a  meeting 
for  determining  the  mode  of  the 
election,  will  not  induce  the  Court  to 
interfere,  so  as  to  disturb  the  elec- 
tion, in  the  absence  of  evidence  of 
any  voter  having  been  deprived  of 
an  opportunity  of  voting  {Shaw  v. 


Thompson,  3  Ch.  D.  233).  The 
general  principle  upon  which  the 
Court  has  acted  in  such  cases  being, 
that  where  the  election  is  substan- 
tially fair,  and  the  majority  not 
likely  to  be  disturbed  by  any  change 
in  the  manner  and  form  of  voting, 
it  will  not  interfere.  Fx  parte 
Mawby,  3  E.  &  B.  718;  Reg.  v. 
St.  Mary,  Lambeth,  3  Nev.  &  Per. 
416  ;  Shaiv  v.  Thompson,  3  Ch.  D. 
251. 

It  may  be  here  mentioned  that  a 
recent  act  of  parliament  authorizes 
the  sale  of  advowsons  in  cases  where 
the  same  are  vested  in,  or  in  trus- 
tees for,  inhabitants,  ratepayers, 
freeholders  or  other  persons,  form- 
ing a  numerous  class,  and  deriving 
no  pecuniary  advantage  therefrom, 
in  order  that  the  monies  arising 
from  such  sales  may  be  applied  to 
the  erection,  rebuilding  or  improve- 
ment (where  necessary)  of  parson- 
age houses,  and  to  the  augmenta- 
tion of  the  livings  (where  they  are 
small),  and  to  other  beneficial  pur- 
poses there  mentioned.  19  &  20 
Vict.  c.  50. 

Trustees  must  all  join  in  signing 
the  presentation,  otherwise  the  ordi- 
nary cannot  be  compelled  to  admit 
the  clerk  therein  mentioned  {At- 
torney-General V.  Scott,  1  Yes.  413, 
414 ;  Seymour  v.  Bennet,  2  Atk. 
483 ;  Wilson  v.  Dennison,  Ambl. 
82;  and  see  Co.  Litt.  186  b).  A 
majority,  however,  of  the  trustees 
having  power  to  present,  whether 
power  be  expressly  given  to  them 
{Attorney-General  v.  Scott,  1  Yes. 
413;  Attorney -General  v.  Cuming 
2  Y.  &  C.  C.  C.  139;  Wilson  v. 
Dennison,  Amb.  82)  or  not  {Attor- 
ney-General V.  Scott,  1  Yes.  413), 
may  by  action  in  the  Chancery  Di- 
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vision  compel  the  minority  to  join 
in  the  presentation  to  the  bishop. 

If  due  notice  of  the  meeting  to 
elect  a  clerk  be  not  given  to  all  the 
trustees,  the  election  will  be  void 
{Attorney- General  v.  Scott,  1  Ves. 
413;  and  see  Attorney-General  v. 
Cuming,  2  Y.  &  C.  C.  C.  139),  and 
the  trustees  cannot  vote,  though 
they  may  sign  the  presentation,  by 
proxy.     Attorney- General  v.  Scott, 

1  Ves.  413,  417;  Wilson  v.  Den- 
nison,  Amb.  82,  86. 

A  declaration  that  the  trustees  are 
to  elect  and  present  -within  a  certain 
number  of  months  or  di&js{Attorney- 
General  v.  Scott,  1  Ves.  413,  415), 
or  to  elect  new  trustees,  when  the 
trustees  are  reduced  to  a  particular 
number  (HUl  on  Trustees,  453), 
win  be  construed  as  directory  only, 
and  an  appointment  of  a  clerk  will 
not  be  vitiated  although  it  be  made 
after  the  prescribed  period  {Attor- 
ney-General v.  Scott,  1  Ves.  413, 
415),  or  although  the  required 
number  of  trustees  has  not  been 
kept  up  (lb.;  Attorney- General  -v. 
Cuming,  2  Y.  &  C.  0.  0.  139) ;  and 
a  presentation  by  a  sole  surviving 
trustee  {Attorney-  General  v.  Floyer, 

2  Vern.  748),  or  even  by  the  heir- 
at-law  of  the  survivor  {Attorney- 
General  \.  Newcomhe,  14  Ves.  1,  12), 
has  been  supported. 

The  Chancery  Division,  however, 
in  such  cases  will  take  care  that  in 
future  the  number  of  trustees  shall 
be  filled  up  {Attorney- General  v. 
Bishop  of  Lichfield,  5  Ves.  825)  ; 
and  also  before  a  new  election,  if 
it  becomes  necessary  in  case  of  the 
appointment  being  set  aside.  At- 
torney-General y.  Scott,  1  Ves.  419. 

As  a  general  rule  a  purchaser  is 
entitled  to  any  benefit  accruing  to 


the  estate  after  the  contract  has 
been  entered  into  but  before  the 
conveyance.  Hence,  it  would  seem 
to  follow  that  where,  after  a  con- 
tract to  purchase  an  advowson,  a 
vacancy  occurred,  the  purchaser 
would  have  the  right  of  presenta- 
tion, although  the  conveyance  were 
not  then  executed.  In  a  case,  how- 
ever, where  the  purchaser  of  an 
advowson  had  objected  to  the  title 
for  several  years  without  filing  a 
bUl,  the  right  to  present  was  alto- 
gether denied  to  him  ( Wyvil  v. 
Bishop  of  Exeter,  1  Price,  292) ;  but 
this  case  is  said  to  be  of  doubtful 
authority  (Dart,  V.  &  P.  250,  6th 
ed. ;  Sugd.  V.  &  P.  242,  13th  ed.). 
A  purchaser,  however,  claiming  a 
right  to  present  in  such  a  case, 
ought  to  accept  the  title.     lb. 

Although  a  mortgagee  of  an  ad- 
vowson may  obtain  a  decree  for 
foreclosure  or  sale  {Mackenzie  v. 
Rohinson,  3  Atk.  559  ;  Gardiner  v. 
Griffith,  2  P.  Wms.  403  ;  Long  v. 
Storie,  3  De  G.  &  8m.  308),  or  may 
himself  sell  under  a  power  for  that 
purpose,  nevertheless,  as  he  is,  until 
sale  or  foreclosure,  but  in  the  nature 
of  a  trustee  for  the  mortgagor,  he 
wiU  be  compelled  to  present  the 
nominee  of  the  mortgagor,  even  al- 
though there  be  an  express  agree- 
ment that  the  mortgagee  shall  have 
the  presentation.  Jory  v.  Cox,  Prec. 
Ch.  71 ;  Amhurst  v.  Dmvling,  2 
Vern.  401;  Gaily  v.  Selby,  Stra. 
403;  Robinson  v.  Jago,  Bunb.  130; 
Kensey  v.  Langham,  Ca.  t.  Talb. 
143  ;  Mackenzie  v.  Rohinson,  3  Atk. 
559,  overruling  Gardiner  v.  Griffith, 
2  P.  Wms.  403. 

On  the  bankruptcy  of  the  patron ' 
of  a  living,  the  advowson  may  be 
sold,  as  may  also  a  right  to  next 
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presentation.  But  if  the  churcli  be 
void  at  the  time  of  the  sale,  then  the 
next  presentation  cannot  he  sold, 
hut  the  bankrupt  himself  shall  pre- 
sent. Shelf.  Bankruptcy,  401 ;  12 
&  13  Vict.  c.  106,  s.  147  (repealed 
by  32  &  33  Yict.  c.  83 ;  and  in  this 
respect  re-enacted  by  32  &  33  Vict, 
c.  71,  s.  15,  subs.  4). 

It  is  laid  down  in  an  old  text- 
book of  considerable  authority  that 
aliens,  traitors,  felons  and  outlaws, 
are  incapable  of  exercising  the  right 
of  presentation,  but  where  the  legal 
estate  is  vested  in  them,  that  right 
is  forfeited  to  the  crown  (Wats.  106). 
There  might  be  a  question  how  far 
the  trustees  for  such  persons  would 
become  entitled  to  present  for  their 
own  benefit,  to  the  exclusion  of  the 
title  of  the  crown.  Hill,  Trustees, 
450. 

Formerly,  if  an  alien  born  pur- 
chased an  advowson,  and  the  church 
became  void,  after  office  found  that 
he  was  an  alien,  the  crown  was 
entitled  to  present.  Watson's  Clerg. 
Law,  vol.  1,  p.  179,  ed.  1712. 

It  seems,  however,  that  if  an  ahen 
were  naturahzed  he  might  present 
to  a  living.  Steph.  Comm.  vol.  3, 
p.  716. 

And  now,  by  the  Naturalization 
Act,  1870  (33  Yict.  c.  14),  sect.  2,  it 
is  presumed  that  he  may  (if  not  a 
Eoman  Catholic)  hold  an  advowson 
and  present  to  it  in  the  same  manner 
as  a  natural  born  British  subject. 

It  seems  that  as  forfeiture  for 
treason  and  felony  is  now  abolished 
by  33  &  34  Vict.  c.  23,  the  convict  on 
completion  of  his  sentence  or  par- 
don might  present  (sect.  18).  And 
probably  the  administrator  ap- 
pointed by  the  Crown  would  do  so 
while  he  was  undergoing  his  sen- 


tence (sect.  9  et  seq.).  But  the 
law  regarding  outlaws  is  not 
affected  by  33  &  34  Vict.  c.  23. 
See  sect.  1. 

A  clergyman,  however,  with  cure 
of  souls  is  prohibited  by  law  from 
charging  the  emoluments  of  his 
benefice  (13  Eliz.  c.  20).  And  a 
judgment  entered  up  against  a 
clergyman  will  not  operate  as  a 
charge  on  the  profits  of  his  benefice 
under  stat.  1  &  2  Vict.  c.  110,  s.  13 
{Hawkins  v.  Gathercole,  6  D.  M.  & 
G.  1).  The  remedy  of  a  creditor, 
as  respects  the  profits  of  a  benefice, 
with  cure  of  souls,  is  by  the  writ  of 
sequestration  (Eobs.  on  Bank.  3rd 
ed.  387).  And  where  the  clergyman 
is  a  bankrupt,  the  trustee  may  apply 
for  the  sequestration  of  the  profits 
of  the  benefice.  lb.  Sect.  88  of  the 
Bankruptcy  Act,  1869. 

A  patron  may,  it  seems,  revoke  a 
presentation  before,  but  not  after, 
admission  and  institution  ( The  King 
V.  The  Bishop  of  Norioich,  Cro.  Jac. 
385;  Stoke  v.  Sykes,  Latch.  191; 
Stoke  V.  Styles,  lb.  253) ;  and  it 
seems  if  he  present  two  clerks, 
although  one  may  be  after  the  other, 
the  ordinary  may  choose  either  of 
the  two.  Rogers  v.  Holled,  1  Bro. 
P.  C.  117,  Toml.  ed.  ;  2  Black. 
1039. 

Where  the  incumbent  of  a  parish 
church  presents  himself  to  a  district 
church  within  the  parish,  created 
under  the  statutes  58  Geo.  3,  c.  45, 
and  59  Geo.  3,  c.  134,  the  annual 
value  of  the  two  livings  exceeding 
1,000?.,  the  parish  church  becomes, 
under  the  provisions  of  the  1  &  2 
Vict.  c.  106,  ss.  4,  11,  ipso  facto 
void.  Storie  v.  The  Bishop  of  Win- 
chester, 9  C.  B.  62;  17  C.  B.  652. 

As  to  the  vacancy  in  an  ccclesias- 
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tical  benefice  on  the  conviction  of 
the  holder  for  treason  or  felony, 
see  33  &  34  Vict.  c.  23,  s.  ,1. 

V.   Oti  the  Examination  of  Persons 
presented. 

The  bishop,  as  a  spiritual  judge, 
may  refuse  a  presentee,  on  account 
either  of  personal  disqualifications, 
as,  for  instance,  his  being  under 
age,  or  a  layman,  or  on  account  of 
his  conversation  being  criminosus, 
or  on  account  of  his  lack  of  ability. 
Specot's  Case,  5  Co.  58  ;  Albany 
V.  Bishop  of  St.  Asaph,  Cro.  Eliz. 
119. 

Unless  the  cause  of  refusal  be  for 
some  crime  of  temporal  cognizance, 
notice  of  his  refusal  of  the  presentee 
should  be  given  b}"-  the  bishop  to  the 
patron,  and  if  a  suit  on  account 
thereof  should  be  brought  against 
the  bishop,  he  should  state  the  cause 
of  his  refusal  (whether  it  be  temporal 
or  spiritual),  specially  and  directly, 
so  that  it  may  be  properly  tried. 
lb.;  see  also  Colt  v.  Bishop  of  Co- 
ventry, Hob.  148 ;  Hele  v.  The 
Bishop  of  Exeter,  2  Salk.  539 ;  3 
Lev.  313  ;  2  Inst.  632. 

Where  a  bishop  refuses  a  clerk, 
the  latter  has  a  remedy  called  a 
duplex  querela  against  the  former, 
to  his  next  immediate  superior, 
from  whom  an  appeal  lies  to  the 
Judicial  Committee  of  the  Privy 
Council.  36  «&  37  Vict.  c.  66,  s.  21. 
Steph.  Comm.  vol.  3,  p.  417,  7th  ed. 

So  in  a  well-known  case  where 
the  crown  presented  a  clerk  to  a 
vicarage  in  its  gift,  and  the  bishop 
refused  to  admit  him  on  the  ground 
that  he  maintained  unsound  doc- 
trine, on  a  duplex  querela  brought 
to    the    Archbishop's    Court,   the 


judge,  for  the  same  reason,  giving 
sentence  confirming  such  refusal,  it 
was  held  that  an  appeal  laj'  to  the 
judicial  committee  of  the  Privy 
Council,  not  to  the  Upper  House  of 
Convocation.  Gorhani  v.  Bishop  of 
Exeter,  15  Q.  B.  52  ;  -S".  C,  2  Eob. 
Ecc.  1. 

Where  one  person  has  the  right 
of  nominating  a  cleric,  and  another 
of  presenting  him,  the  latter  may 
judge  of  his  qualifications  in  the 
same  manner  as  a  bishop  does,  but 
if  he  make  an  objection  to  the 
nominee  on  the  ground  of  immo- 
ralitj',  that  must  be  tried  by  a  jury. 
The  King  v.  The  Marqnis  of  Staf- 
ford, 3  T.  E.  646. 

A  bishop  has  no  right  to  demand 
from  the  presentee  of  a  benefice, 
before  he  will  institute  him,  a  testi- 
monial from  the  bishop  of  another 
diocese,  in  which  the  party  has  had 
cure  of  souls,  of  his  honest  con- 
versation, ability  and  conformity  to 
the  ecclesiastical  laws  of  England. 
It  is  only  necessary  for  the  presentee 
to  obtain  sufficient  testimony  if  the 
bishop  shall  require  it,  from  any 
competent  quarter,  without  con- 
fining him  to  the  sole  discretion  and 
opinion  of  his  former  bishop.  Mar- 
shall V.  2'he  Bishop  of  Exeter,  7  C. 
B.,  N.S.  653;  13C.B.,  N.  S.  820; 
3  L.  P.,  H.  L.  17,  nom.  Bishop  of 
Exeter  v.  Marshall. 

If  the  clerk  be  unfit,  the  bishop 
may  object  to  institute  him.  But 
if  the  bishop  refuses  to  institute,  he 
is  bound  by  law  to  state  his  objec- 
tion in  a  precise  and  definite  man- 
ner, so  that  the  patron  may  be  able 
to  have  the  validity  or  truth  of  the 
objection  tried  by  law  ;  that  is,  by 
the  common  law  courts  if  it  be  an 
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objection  founded  on  immorality, 
and  by  tlie  metropolitan  if  the  ob- 
jection be  for  error  in  doctrine  or 
insufficiency  of  learning.  Per  Lord 
Westbury  in  Bishop  of  Exeter  v. 
Marshall,  3  L.  E.,  H.  L.  52. 

YI.  On  Admission,  Institution,  In- 
duction, and  the  necessary 
Acts  of  the  Presentee. 

The  ordinary  being  satisfied  with 
the  presentee,  admits  him  as  a  fit 
person  to  serve  the  cure  of  the 
church  {Britton  v.  Ward,  2  Eoll. 
Eep.  100  ;  Wricjhton  v.  Brown,  3 
Lev.  211) ;  he  then  institutes  him, 
by  which  ceremony  the  cure  of  souls 
is  transferred  from  the  bishop  to 
the  incumbent.  Dyghy^s  Case,  4  Co. 
79 ;  and  see  Cro.  Car.  341. 

The  effect  of  institution  is  to  give 
the  incumbent  a  complete  right  as 
to  spirituality,  and  to  celebrate  di- 
vine service  [Hare  v.  Bicldey,  Plowd, 
628  ;  Dyghfs  Case,  4  Co.  79 ;  Bos- 
wePs  Case,  6  Co.  49),  and  the  church 
becomes  full,  so  that  the  patron 
cannot  make  a  fresh  presentation 
(Hare  v.  Bicldey,  Plowd.  528  ;  Dyg- 
hfs Case,  4  Co.  79  ;  Boswel's  Case, 
6  Co.  49  ;  Co.  Litt.  344  a,  b) ;  or  in 
the  case  of  a  person  having  only 
one  right  of  presentation,  he  cannot 
present  another  (ante,  p.  264) ;  the 
clerk  also  gains  an  incipient  right 
to  the  temporalities,  and  may  take 
possession  of  them,  and  of  their 
profits. 

A  refusal  to  institute  is  cogniz- 
able in  the  Ecclesiastical  Courts. 
Godolph.  Eepert.  275. 

By  induction,  which  is  very  simi- 
lar to  livery  of  seisin  on  a  feoffment, 
the  clerk  is  invested  with  the  tem- 
poralities or  profits  of  the  benefice 


and  full  possession  of  the  church ; 
and  he  may  then,  but  not  before, 
grant,  or  lease,  or  claim  a  freehold 
in,  or  bring  an  action  for,  them. 
Glover  v.  Shedd,  1  Eoll.  Eep.  228  ; 
Hare  v.  Bicldey,  Plowd.  528 ;  2 
Inst.  357 ;  Dyghfs  Case,  4  Co.  79. 

Induction  generally  takes  place 
by  letters  of  mandate  from  the 
bishop  to  certain  clergjonen,  who 
deliver  possession  to  the  clerk  of 
the  church  and  glebe  (see  Mire- 
house,  190).  And  if  the  bishop  die 
or  be  removed  before  the  issuing  of 
a  mandate  or  induction,  the  clerk 
may  apply  to  the  archbishop  for  a 
mandate.     lb.  193. 

A  clerk,  however,  in  order  that  he 
may  accept  or  retain  a  benefice,  even 
although  it  be  a  donative  to  which, 
aswehaveseen,presentation,institu- 
tion  and  induction  are  not  necessary, 
must  comply  with  certain  requisi- 
tions ;  he  must  be  of  twenty-three 
years  of  age,  and  in  priest's  orders ; 
he  must  read  the  proper  prayers, 
subscribe  to  the  declaration  of  con- 
formity, take  the  oaths  of  allegiance 
and  supremacy,  and  abjuration, 
subscribe  the  Thirty-nine  Articles, 
and  read  them  if  it  be  a  place  with 
cure  of  souls,  and  also  the  ordinary 
certificate  of  his  subscription  of  the 
Thirty-nine  Articles  as  prescribed 
by  the  law.  See  13  Eliz.  c.  12, 
ss.  1,3;  13  &  14  Car.  2,  c.  4,  s.  6 ; 
1  Will.  &  Mary,  c.  8,  s.  7  ;  1  Geo.  1, 
c.  13,  s.  2;  9  Geo.  2,  c.  26;  6  Geo.  3, 
c.  53  ;  Powell  v.  Milium,  3  Wils. 
355;  Black.  851;  Green's  Case,  6  Co. 
29;  Mirehouse,  Advow.  23. 

VII.  Lapse. 
A  person  may  cease  to  be  a  par- 
son or  vicar  : — 1.  By  death.  2.  By 
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cession,  or  taking  another  benefice, 
as  to  which  see  13  &  14  Vict.  c.  98. 
See  also  as  to  provisions  against 
plurality  as  regards  persons  holding 
cathedral  preferments,  1  &  2  Viet. 
c.  106,  s.  11;  4  &  5  Vict.  c.  39; 
13  &  14  Vict.  c.  98,  s.  11  ;  deans  of 
cathedrals,  13  &  14  Vict.  c.  94,  s.  5, 
extended  by  23  &  24  Vict.  c.  142  ; 
and  heads  of  colleges,  13  &  14  Vict. 
c.  98,  ss.  5,  6.  See  Shaiv  v.  Woods, 
5  Ir.  Comm.  L.  Eep.,  N.  S.  156, 
deciding  that  a  vicar  choral  in  Ire- 
land may  accept  a  benefice  without 
vacating  his  office.  3.  A  person  may 
cease  to  be  a  palrson  by  consecration 
to  a  bishopric. 

If  the  patron  neglect  to  present 
within  six  calendar  months  after  an 
avoidance,  the  presentation  for  that 
turn  lapses  to  the  bishop  (Catesbi/ 
V.  The  Bishop  of  Peterborough,  Cro. 
Jac.  141  ;  6  Co.  62) ;  after  the  ex- 
piration of  another  six  months,  if 
the  bishop  do  not  collate,  the  patron- 
age devolves  upon  the  metropolitan 
(  Grendon  v.  The  Bishop  of  Lincoln, 
Plowd.  498) ;  and  after  his  default 
for  the  same  period,  the  presentation 
lapses  to  the  crown  as  supreme 
patron  (lb.),  although  the  lapse 
may  have  taken  place  during  a  for- 
mer reign  ( The  King  v.  The  Arch- 
bishop of  Canterbury ,  Cro.  Car.  355) ; 
and  the  crown  may  present  at  any 
time.     Plowd.  498. 

Where  a  bishop  is  patron,  after 
his  neglect  to  collate  for  six  months 
the  benefice  lapses  to  the  metro- 
politan ;  and  it  seems  the  crown  can 
never  take  by  lapse  unless  the  ordi- 
nary might  have  had  it  before  him. 
BosweVs  Case,  6  Co.  52  ;  Colt  and 
Glover  v.  The  Bishop  of  Coventry, 
Hob.  154. 


In  case  of  the  ordinary's  death 
after  lapse,  the  crown,  and  not  his 
executors,  shall  j)resent.  Colt  and 
Glover  v.  The  Bishop  of  Coventry, 
Hob.  154. 

In  some  cases  the  bishop  may 
take  advantage  of  a  lapse  without 
giving  notice  to  the  patron  of  the 
avoidance ;  as  when  it  has  been 
occasioned  by  death,  creation,  ces- 
sion (Ze  Roy  V.  Priest,  Sir  W. 
Jones,  334 ;  Doct.  and  Stud.  Ch. 
31,  202),  or  by  statute,  as  by  accept- 
ance of  a  plurality  or  a  living  above 
eight  pounds  in  the  King's  Books. 
The  King  v.  The  Archbishop  of 
Canterbury,  Cro.  Car.  354  ;  Dyghy's 
Case,  4  Co.  78;  21  Hen.  8,  c.  13; 
Dyer's  Eep.  237  a. 

Where  the  avoidance  takes  place 
by  some  act  between  the  presentee 
and  the  ordinary,  as.  where  the 
ordinary  refuses  to  institute  the 
clerk  for  want  of  fitness  {Hele  v. 
The  Bishop  of  Exeter,  Salk.  539 ; 
Slade  V.  Drahe,  Hob.  295,  296; 
Albany  v.  The  Bishop  of  St.  Asaph, 
Cro.  Eliz.  119),  or  in  the  case  of  his 
deprivation  or  resignation  (Ander- 
son's Eep.  16  ;  3  Leon.  45  ;  Bedin- 
field  V.  The  Archbishop  of  Canter- 
bury, Dyer,  292),  or  on  his  avoid- 
ance of  the  benefice  by  canon  or 
common  law  (4  Co.  75 ;  6  Co.  29), 
or  of  his  not  reading  the  Thirty- 
nine  Articles  (13  Eliz.  c.  12,  s.  8),  a 
lapse  will  only  take  place  six  calen- 
dar months  after  notice  from  the 
ordinary  to  the  patron.  Albany  v. 
The  Bishop  of  St.  Asaph,  Cro.  Eliz. 
119. 

But  it  is  said,  that  in  the  case  of 
an  ecclesiastical  patron,  he  is  not 
entitled  to  notice  of  insufficiency, 
because  he  is  competent  to  choose 
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an  able  clerk.  2  EoU.  Ab.  364  ;  3 
Stepli.  Comm.  75,  4tli  eel. 

It  seems,  however,  tliat  in  all 
cases  where  lapse  would  not  occur 
without  notice,  if  the  ordinary,  who 
ought  to  give  notice,  dies  before  it 
is  given,  no  lapse  can  incur  to  his 
successor  without  notice  by  him. 
Colt  V.  The  Bishop]  of  Coventry, 
Hob.  15-1;  ICeilw.  49  b. 

If  a  stranger  presents,  and  his 
clerk  being  instituted  and  inducted, 
remains  undisturbed  by  the  patron 
for  six  months  after  induction,  the 
patron  has  no  remedy,  even  although 
he  may  have  had  no  notice  from  the 
ordinary.  Elvis  v.  The  Archbishop 
of  York,  Hob.  318. 

Where  the  bishop  does  not  refuse 
a  clerk,  but  delays  his  examination 
for  six  months,  no  lapse  wiU  take 
place,  it  being  through  the  bishop's 
fault  that  the  church  is  void.  2 
Eoll.  Ab.  366. 

If  the  bishop  be  both  patron  and 
ordinary,  he  will  not  have  a  double 
time  allowed  him.  to  collate  in  ;  for 
the  forfeiture  accrues  by  law  when- 
ever the  negligence  has  continued 
six  months  in  the  same  person 
(Cripps,  506,  citing  Wats.  c.  12  ; 
Gibs.  796).  And  also  if  the  bishop 
does  not  collate  his  own  clerk  im- 
mediately to  the  living,  and  the 
patron  presents,  though  after  six 
months  have  elapsed,  yet  his  pre- 
sentation is  good,  and  the  bishop 
is  bound  to  institute  the  patron's 
clerk.     lb. 

Por  as  the  law  only  gives  the 
bishop  this  title  by  lapse,  to  punish 
the  patron's  negligence,  there  is  no 
reason  that,  if  the  bishop  himself 
be  guilty  of  equal  or  greater  negli- 
gence,  the  patron  should  be   de- 


prived of  his  turn.  lb.  ;  2  Inst. 
273 ;  Cruise,  Dig.  Tit.  xxii.  c.  11. 

But  if  the  ordinary  or  metro- 
politan has  actually  collated  his 
clerk  to  the  lapsed  benefice,  while 
the  turn  was  respectively  theirs, 
although  the  clerk  be  not  inducted, 
and  so  the  church  be  not  completely 
full,  it  is  a  sufficient  bar  to  the 
jiatron's  presentment.  Wats.  e.  12  ; 
Cripps,  507. 

If  the  bishop  suffer  the  presenta- 
tion to  lapse  to  the  metropolitan, 
the  patron  also  has  the  same  ad- 
vantage, if  he  presents  before  the 
archbishop  has  filled  up  the  bene- 
fice, and  that  for  the  same  reason. 
Yet  the  ordinary  cannot,  after  lapse 
to  the  metropolitan,  collate  his  own 
clerk  to  the  prejudice  of  the  arch- 
bishop. For  he  had  no  permanent 
right  and  interest  in  the  advowson 
as  the  patron  had,  but  merely  a 
temporary  one,  which,  having 
neglected  to  make  use  of  during 
the  time,  he  cannot  afterwards 
retrieve.     Wats.  c.  12. 

It  follows,  therefore,  that  lapse  is 
not  an  absolute  forfeiture  of  the 
patron's  right,  but  that  another 
person  thereby  acquires  a  right 
which  is  j'et  not  wholly  lost  to  the 
patron ;  the  forfeiture  is  not  abso- 
lute untU  that  right  has  been 
actually  exercised  by  the  ordinary 
or  metropolitan.     Cripps,  507. 

The  right  of  the  crown  to  present 
after  a  lapse  is  not  barred  by  time, 
and  even  if  the  patron  present  or 
the  ordinary  collate  a  clerk,  who  is 
instituted  and  inducted,  the  crown 
may  oust  him  {The  Qtieen  v.  The 
Bishop  of  Lincoln,  Cro.  Eliz  119; 
Cumber  v.  The  Bishop  of  Chichester 
Cro.  Jac.  216  ;  Bootonv.  The  Bishop 
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of  Rochester,  Hutt.  24 ;  Beverley 
v.  The  Archbishop  of  Canterhury, 
Owen's  Eep.  3  ;  Bishop  of  Lincoln'' s 
Case,  lb.  5) ;  if,  however,  the  clerk 
died,  or  was  deprived  or  resigned, 
before  presentation  of  another  by 
the  crown,  as  its  right  was  to  one 
turn  only,  which  in  that  case  would 
have  been  exhausted,  the  patron 
may  then  present  and  not  the  crown. 
Beverley  v.  Cornwall,  Cro.  Eliz.  44 ; 
Cumber  v.  The  Bishop  of  Chichester, 
Cro.  Jac.  216;  The  King  v.  The 
Archbishop  of  Armagh,  2  Str.  842  ; 
The  King  v.  The  Bishop  of  Winton, 
Cro.  Jac.  53 ;  The  Queen  v.  The 
Bishop  of  Norwich,  4  Leon.  217  ; 
Starkey  v.  Pool,  1  Bulst.  28. 

Where  the  crown  is  patron  there 
is  no  lapse,  but  it  seems  that  if  the 
crown  do  not  present,  either  when 
patron,  or  in  case  of  a  lapse,  the 
ordinary  may  send  a  deputy  to  serve 
the  cure,  and  sequester  the  profits 
of  the  church.  Doctor  and  Student, 
Ch.  36,  219  ;  Mirehouse,  Advows. 
176. 

If  the  right  to  presentation  be  Hti- 
gious  and  contested,  and  an  action 
be  brought  to  try  the  title,  making 
the  bishop  a  defendant,  no  lapse  wOI 
occur  until  the  question  of  right 
be  decided.  3  Steph.  Coram.  75, 
4th  ed. 

Pending  a  suit  in  Chancery  re- 
specting the  right  of  nomination  or 
presentation  to  a  benefice,  the  bishop 
has  been  restrained  from  taking  ad- 
vantage of  the  lapse,  and  exercising 
the  right  of  presentation  himself. 
Edenlorough  v.  Archbishop  of  Can- 
terbury, 2  Euss.  93,  111  ;  Attorney- 
General  V.  Cuming,  2  Y.  &  C.  C.  C. 
139,  145. 
If  a  bishop  coUate  wrongfully,  as 

T.L.C. 


for  instance,  before  the  expiration 
of  the  six  months  allowed  to  the 
patron,  or  without  having  given 
notice  when  it  is  requisite  to  him, 
the  patron  may  present  a  clerk,  and 
if  the  bishop  admits  him,  his  own 
clerk  is  out  ipso  facto  ;  if  the  bishop 
refuse  to  admit  the  patron's  clerk, 
the  patron  has  his  remedy  for  the 
wrongful  collation  by  the  bishop, 
for  though  it  bars  lapse  to  the  me- 
tropolitan it  is  no  bar  to  the  patron. 
BrichheadY.  The  Archbishop  of  York, 
Hob.  169  ;  Mirehouse,  169. 

A  wrongful  collation  by  the  ordi- 
nary does  not  become  rightful  by 
time,  if  therefore  the  patron  does 
not  present  within  six  months,  the 
ordinary,  if  he  wishes  to  take  ad- 
vantage of  the  lapse,  must  coUate 
again  after  the  expiration  of  that 
time.  Gaivdy  v.  The  Bishop  of  Can- 
terbury, Hob.  301  ;  2  EoU.  Ab.  368  ; 
Co.  Lit.  344  b. 

Donatives  do  not  lapse  (Co.  Litt. 
344  b ;  Britton  v.  Wade,  Cro.  Jac. 
515),  unless  they  have  been  aug- 
mented by  Queen  Anne's  bounty. 
1  Geo.  1,  Stat.  2,  c.  10,  ss.  6,  7. 

VIII. — Alienation,  Descent  and  In- 
cidents of  Advowsons. 

Advowsons  may  be  sold  by  the 
patron  or  anyperson  having  a  power 
of  sale,  such  as  a  trustee,  or  mort- 
gagee with  a  power  of  sale,  pro- 
vided the  circumstances  attending 
the  sale  do  not  bring  it  within  the 
regulations  against  simony. 

They  may  also  be  sold  by  order 
of  the  Chancery  Division,  or  by  the 
trustees  of  a  bankrupt  patron. 

A  court  of  equity  will  in  proper 
cases  enforce  specific  performance 
of  a  contract  for  the  sale  of  an  ad- 
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vowson  {Sweet  v.  Meredith,  8  Jur., 
N.  S.  637),  or  next  presentation 
{Nicholson  v.  Knapp,  9  Sim.  326) ; 
and  the  piu'chaser  of  an  advowson 
cannot  claim  compensation  in  re- 
spect of  a  mortgage  wMcli  is  a 
charge  upon  the  living,  but  not 
upon  the  advowson,  although  the 
existence  of  such  charge  was  not 
communicated  to  him.  Wood  v. 
Majorihanhs,  7  H.  L.  Ca.  806  ;  3  De 
G.  &  J.  329  ;   1  Giff.  384. 

In  a  suit  to  enforce  an  agreement 
for  sale  of  a  next  presentation,  the 
vendor  may  be  restrained  from  pre- 
senting any  clerk  not  nominated  by 
the  purchaser,  and  the  injunction 
has  even  been  extended  so  as  to 
restrain  the  bishop  from  presenting, 
except  on  the  like  nomination,  or 
from  collating  in  the  event  of  a 
lapse  pending  the  suit.  Nicholson 
V.  Knapp,  9  Sim.  326  ;  Greenslade 
V.  Dare,  l7Beav.  502;  Dart.  V.&P. 
1095,  5th  edit. 

A  statement  in  the  particulars  of 
an  advowson,  that  an  avoidance  of 
the  preferm.ent  is  likely  to  occur 
soon,  operates  simply  as  a  caution 
to  put  the  purchaser  upon  his 
guard.  Trower  v.  Neiocome,  3  Mer. 
704  ;  Sug.  V.  &  P.  2,  13th  edit. 

An  advowson,  like  other  pro- 
perty, may  be  devised  by  will  by 
a  person  entitled  to  the  fee,  or  under 
a  power.  Hatch  v.  Hatch,  20  Beav. 
105. 

Before  the  "Wills  Act  (1  Vict. 
c.  26)  words  of  inheritance,  or  words 
of  similar  import,  were  required  to 
pass  the  fee.  Hence  a  devise  of  a 
"  perpetual  advowson  "  was,  before 
the  Wills  Act,  held  only  to  confer 
an  estate  for  life,  as  being  con- 
sidered descriptive  of  the  subject 


of  the  devise,  and  not  of  the  entire 
interest  in  it.  Pocock  v.  Bishop  of 
Lincoln,  3  Brod.  &  B.  27. 

The  word  "  living"  is  ambiguous. 
It  is  sufficient  to  pass  an  advowson. 
On  the  other  hand,  as  the  law  does 
not  determine  its  moaning,  it  may 
by  the  context  be  restricted  to  a 
single  presentation.  See  Wehh  v. 
Byng,  2  K.  &  J.  669. 

A  devise  of  "  rents  and  profits" 
will  include  an  advowson  {Earl  of 
Albemarle  v.  Rogers,  2  Yes.  jun. 
477;  7  Bro.  P.  C,  Toml.  ed.  522; 
Sherrard  v.  Lord  Harhorough,  Amb. 
167  ;  Oust  V.  Middleton,  13  W.  E. 
(L.  J.)  249) ;  but  where  the  wiU 
devotes  the  "  rents  and  profits  "  to 
purposes  which  can  only  be  an- 
swered by  money  or  money's  worth ; 
as  the  augmentation  of  poor  livings 
{Kensey  v.  Langham,  Ca.  t.  Talb. 
143) ;  investment  in  lands  {Sher- 
rard V.  Lord  Harhorough,  Amb. 
165);  or  the  maintenance  of  poor 
children  {Mar tin  y.  Martin,  12  Sim. 
579) ;  in  such  case  the  right  of  pre- 
sentation to  avoid  living,  not  being 
the  subject  of  profit,  wiU  result  to 
the  heir.  1  Jarm.  Wills,  756,  3rded. 

If  a  living  is  not  void  it  may  be 
sold  for  the  purposes  of  a  will  like 
any  other  property.  Coolie  v.  Chol- 
mondeley,  3  Drew.  1  ;  1  Jarm.  Wills, 
756,  3rd  ed. 

Where  an  advowson  is  devised  to 
trustees  upon  trust  to  sell,  and  there 
is  no  disposition  of  the  beneficial 
interest,  if  before  a  sale  has  been 
effected  a  vacancy  occurs,  the  right 
of  presentation  is  not  to  be  exer- 
cised by  the  trustee  at  his  pleasure, 
but  he  must  adopt  the  nomination 
of  the  testator's  heir  at  law.  Hill 
V.   Bishop  of  London,  1   Atk.  618; 
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In  re  Shrewsbury  School,  1  'M.j.  & 
Or.  647  ;  Martin  v.  Martin,  12  Sim. 
579  ;  Sherrard  v.  Lord  Harhorongh, 
Arab.  165 ;  Cook  v.  Cholniondeley, 
3  Drew.  1 ;  and  see  Haivkins  v. 
Chappell,  1  Atk.  621. 

Where,  however,  an  advowson  is 
devised  to  trustees  upon  trust  to  sell, 
and  there  is  a  disposition  of  the 
proceeds  of  sale,  as  for  instance,  to 
a  person  for  life,  if  a  vacancy  occur 
before  a  sale  takes  place  the  tenant 
for  life,  and  not  the  heir  at  law, 
will  have  the  right  to  nominate  a 
clerk  to  be  presented  to  the  living. 
Briggs  v.  Sharp,  20  L.  E.,  Eq.  317. 

Where  trustees  are  directed  to 
sell  an  advowson  at  a  particular 
time,  neither  the  trustees  nor  the 
Court  can  anticipate  such  time.  See 
Johnstone  v.  Baher,  8  Beav.  233. 
There  a  testator  devised  an  advowson 
to  trustees  to  sell  on  the  death  of  A. 
and  divide  the  proceeds  among  cer- 
tain persons.  A.  was  the  incum- 
bent, so  that  on  his  death  no  sale 
could  be  made  until  the  vacancy- 
was  filled  up.  It  was  held  by  Lord 
Langdale,  M.  E.,  that  the  Court  had 
no  jurisdiction  to  authorize  a  sale  in 
the  lifetime  of  A.,  on  the  ground 
that  it  would  be  beneficial  to  the 
parties. 

Where  a  sum  of  money  is  given 
to  trustees  upon  trust  to  invest  in 
the  purchase  of  an  advowson  for  a 
particular  individual,  with  a  direc- 
tion that  until  the  fund  was  so  in- 
vested it  should  be  accumulated, 
and  that  the  income  of  the  accumu- 
lated fund  should  belong  to  •  such 
individual  at  the  expiration  of 
twenty-one  years,  it  seems  that  he 
might  be  entitled  to  call  for  an  im- 
mediate transfer  of  the  fund.     But 


he  clearly  would  not  do  so  where 
he  was  not  the  exclusive  object  of 
the  trust,  as  where  the  trustees 
might  present  another  person  to 
the  benefice  when  purchased.  Gott 
V.  Nairne,  3  Oh.  D.  278. 

Where  a  testator  before  the  pass- 
ing of  the  Irish  Church  Act  (32  & 
33  Vict.  c.  42),  which  destroyed 
Irish  advowsons,  made  a  ^vill  de- 
vising an  advowson  in  Ireland,  it 
was  held  that  the  compensation  for 
the  advowson  was  payable  to  the 
executor  of  the  testator  and  not  to 
his  devisee,  though  the  testator 
made  a  codicil  to  his  will  after  the 
passing  of  the  act.  Frewen  v. 
Frewen,  10  L.  E.,  Oh.  App.  610. 

An  advowson  is  descendible  in  the 
same  mode  as  freeholds  of  inherit- 
ance at  common  law,  and  it  will  be 
assets  in  the  hands  of  the  heir 
( Westfaling  v.  Westfaling,  3  Atk. 
464  ;  Co.  Litt.  17  b,  374  b).  For. 
merly,  where  the  advowson  was  in 
gross,  the  descent  was  to  be  traced 
from  the  person  who  last  exercised 
the  right  of  presentation  (Co.  Litt. 
15  b) ;  where  the  advowson'  was 
appendant  or  appurtenant  to  a 
manor,  from  the  person  who  was  last 
seised  of  the  manor  (lb.  n.  1,  Hal. 
MSS.).  Where,  however,  the  death 
of  the  ancestor  takes  place  subse- 
quently to  the  year  1 8  3  3,  the  descent 
must  be  traced  from  the  purchaser. 
3  &  4  Wm.  4,  c.  106,  ss.  1,  2. 

The  advowson  of  a  married  woman 
having  issue  by  her  husband,  who 
might  inherit  it,  will  on  her  death 
belong  to  her  husband  for  his  life  as 
tenant  by  the  curtesj"-,  and  he  will 
consequently  have  the  right  to 
present  upon  a  vacancy  occurring 
(Co.  Litt.   29  a;   ante,  p.   61);  so 
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likewise  tlie  advowson  of  a  hus- 
band will  be  liable  to  tbe  dower  (if 
it  be  not  barred)  of  his  widow, 
which  however  is  not  very  valuable, 
as  it  is  merely  the  third  presentation, 
which  occurs  after  the  death  of  her 
husband.  Co.  Litt.  32  a,  32  b,  n.  2  ; 
ante,  p.  68. 

IX.  Presentations  to,  and  purchases 
of,  Advoivsons  and  next  Presen- 
tations— ivhen  Legal,  when  Si- 
moniacal. 
By  simony  is  meant  the  corrupt 
presentation  of  any  one  to  an  eccle- 
siastical benefice  for  money,  gift  or 
reward,  which,  though  not  an  of- 
fence criminally  punishable  at 
common  law  {Barret  v.  Glubb,  2 
Black.  Eep.  1052 ;  Bishop  of  St. 
David's  V.  Lucy,  1  Ld.  Eaym.  449), 
has  from  an  early  period  been  con- 
demned by  many  ecclesiastical 
canons ;  but  inasmuch  as  the  canon 
law,  at  any  rate  after  the  Reforma- 
tion, was  of  no  avail  against  the 
laity,  the  legislature  attempted  to 
repress  the  evil.  Accordingly,  by 
31  EHz.  c.  6,  it  is  enacted,  "that  if 
any  person  shall  for  any  sum  of 
money,  reward,  gift,  profit  or  benefit, 
directly  or  indirectly,  or  for  or  by 
reason  of  any  promise,  agreement, 
grant,  bond,  covenant  or  other  as- 
surance of  or  for  any  sum  of  money, 
reward,  gift,  profit  or  benefit  what- 
soever, directly  or  indirectly,  pre- 
sent or  coUate  any  person  to  any 
benefice  with  cure  of  souls,  dignity, 
prebend  or  living  ecclesiastical,  or 
give  or  bestow  the  same"  for  such 
corrupt  consideration,  then  such 
presentation,  &c.  shall  be  utterly 
void,  and  the  crown  may  present 
for  that  turn.     A  penalty  is  then 


imposed  upon  the  parties,  of 
"  double  the  value  of  one  year's 
profit  of  every  such  benefice,  dig- 
nity, prebend,  and  living  ecclesias- 
tical," and  the  party  seeking,  &c. 
is  disabled  from  enjoying  the  same; 
s.  5.  The  fraudulent  admission, 
institution,  installation,  induction 
and  investment,  &c.  of  any  person 
in  or  to  any  benefice  with  cure  of 
souls,  &c.  is  then  declared  void,  and 
penalties  imposed  upon  the  parties, 
s.  6  ;  as  also  for  the  corrupt  resig- 
nation or  exchange  of  a  benefice 
with  a  cure  of  souls,  s.  8 ;  and 
ecclesiastical  penalties  are  not  taken 
away  by  the  statute,  s.  9. 

The  statute  makes  the  presenta- 
tion, admission,  institution,  and  in- 
duction void  in  cases  coming  within 
the  statute,  where  before  its  passing 
they  were  only  voidable  by  depriva- 
tion.    Co.  Lit.  120  a. 

The  punishments  thereunder  are 
very  properly  severe,  thus,  where 
simoniacal  presentation  has  been 
made,  the  patron  will  forfeit  double 
the  value  of  one  year's  profit 
of  the  benefice  (s.  5)  ;  and  all 
right  to  the  revenues  being  taken 
away,  any  parties  sued  by  the  pre- 
sentee, except  where  the  relation 
of  landlord  and  tenant  has  been 
established  between  them  ( Cooke  v. 
Loxley,  5  T.  E.  4 ;  Brooksby  v. 
Watts,  6  Taunt.  333  ;  2  Marsh.  38), 
may  plead,  him  no  parson,  because 
of  the  simony  (Hob.  168),  and  the 
offence  is  not  remitted  by  a  general 
pardon.     Sid.  170. 

The  presentation,  moreover,  wiU 
be  void,  and  the  crown  may  pre- 
sent for  that  turn  (s.  5 ;  Green- 
wood V.  The  Bishop  of  London,  5 
Taunt.  727),  and  the  clerk  who  had 
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been  simoniaeally  promoted,  can 
never  be  presented  to  the  same 
living  again.  Ante,  s.  5 ;  Booth 
V.  Potter,  Cro.  Jac.  533;  2  Eoll. 
Eep.  465. 

If  the  simoniacal  contract  were 
made  without  the  privity  of  the  pre- 
sentee, the  presentation  will  never- 
theless be  void,  and  devolve  pro  hdc 
vice  from  the  patron  to  the  crown 
{Booth  v.  Potter,  Cro.  Jac.  533; 
Baker  v.  Rogers,  Cro.  Eliz.  788; 
Hutchinson's  Case,  12  Eep.  74,  101  ; 
Bawderoh  v.  Maclcaller,  Cro.  Car. 
330 ;  The  King  v.  The  Bishop  of 
Norwich,  Cro.  Jac.  385 ;  3  Lev.  337) ; 
in  such  case,  however,  the  presentee 
is  not  within  the  clause  of  disability 
in  the  statute,  he  might  therefore 
take  the  same  benefice  under  a  new 
presentation  from  the  crown.  Doctor 
Hutchinson's  Case,  12  Eep.  101 ;  3 
Inst.  154. 

Where  a  person  by  usurpation 
presents  by  reason  of  a  corrupt 
contract,  the  presentation,  institu- 
tion, and  induction  become  there- 
upon void  ;  but  the  rightful  patron 
and  not  the  king  will  then  have  a 
right  to  present,  for  otherwise  every 
rightful  patron  might  lose  his  pre- 
sentation. Co.  Lit.  120 ;  Winch- 
combe  V.  The  Bishop  of  Winchester, 
Hob.  E.  167;  Walker  v.  Hammersly, 
3  Lev.  115. 

A  donative  has  been  held  to  be 
within  the  meaning,  although  not 
within  the  express  words  of  31 
Eliz.  c.  6.  Thus,  where  a  person 
agreed  to  give  another  a  sum  of 
money  if  he  should  procure  him  to 
be  presented  by  the  king  to  the 
church  in  the  Tower  of  London, 
being  a  donative  of  the  king's 
donation,    it    was    held    that    the 


"transaction  was  simoniacal"  be- 
cause it  was  within  an  equal  mis- 
chief, against  which  the  statute  pro- 
vides, and  so  within  the  remedy 
thereof.  Baivderok  v.  Mackaller, 
Cro.  Car.  330. 

The  purchase  of  an  advoioson  in 
fee,  even  if  the  incumbent  to  the 
knowledge  of  both  the  parties  be  in 
a  dying  state,  is  not  simoniacal,  if  it 
be  without  the  privity  of  the  clerk 
afterwards  presented,  and  with  no 
view  to  his  nomination.  See  Barret 
V.  Gluhb,  2  Black.  1082;  Green- 
wood y.  Bishop  of  London,  5  Taunt. 
745  ;  Fox  v.  Bishop  of  Chester,  ante, 
p.  238. 

If,  however,  the  purchaser  (ante, 
p.  252)  received  any  promise  or  re- 
ward for  the  presentation  it  would 
clearly  come  within  the  terms  of  the 
act.  So  if  some  other  person  had 
received  a  reward  for  him,  and  was 
to  account  to  him  for  it,  or  if  the 
person  presented,  or  some  one  in 
his  behalf,  was  the  real  purchaser, 
this,  as  laid  down  in  the  principal 
case,  would  be  a  fraud  on  the  act 
of  31  Eliz.  c.  6,  and  would  avoid 
the  contract.     lb. 

A  stipulation  by  the  purchaser  of 
an  advowson  with  the  vendor  who 
is  not  the  incumbent,  that  the  ven- 
dor shall  pay  interest  to  the  pur- 
chaser at  a  certain  rate  untU  an 
avoidance  occurs,  is  not  void  as 
being  a  corrupt  bargain,  or  as  being 
aiiected  by  the  laws  against  simony, 
and  it  wUl,  if  otherwise  unobjec- 
tionable, be  enforced  in  eqiiity. 
Sweet  V.  Meredith,  3  GifE.  610;  8 
Jur.,  N.  S.  637. 

If  the  perpetual  advowson  be 
sold  when  the  church  is  actually 
void  by  the  death  of  an  incumbent, 
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by  his  resignation  or  cession  under 
21  Hen.  8,  o.  13,  or  by  deprivation 
{Leak  V.  The  Bishop  of  Coventry, 
Cro.  Eliz.  811),  the  presentation 
upon  that  avoidance  will  not  pass 
{Bishop  of  Liiicoln  v.  Wolferstan,  1 
Black.  490 ;  2  WUs.  174  ;  3  Burr. 
1604  ;  GreijY.  Hesheth,  Amb.  268), 
for  "it  is  a  personal  right  or  in- 
terest, severed  from  the  advowson 
and  vested  in  the  person  of  him  who 
was  patron  at  the  time  ;  a  chose  in 
action  which  is  not  assignable,  and 
which  is  designated  in  the  books  by 
a  great  variety  of  names,  all  indi- 
cating its  personal  and  inalienable 
quality."  Per  Tindal,  0.  J.,  in 
Alston  V.  Atlay,  7  Ad.  &  EU.  305. 

Upon  institution  of  a  clerk  to  a 
second  living,  the  'first  is  void  as  to 
the  patron,  but  not  so  as  to  incur  a 
lapse  without  sentence  of  depriva- 
tion and  notice  by  the  ordinary,  or, 
at  least  until  notice  by  the  ordi- 
nary ;  and  if  void  as  to  the  patron, 
he  cannot  deal  with  the  fallen  right 
of  presentation  at  all.  It  is  a  per- 
sonal inalienable  right.  The  want 
of  notice  of  the  cession  makes  no 
difference,  because  the  right  to  the 
fallen  presentation  being  a  per- 
sonal right  disannexed  from  the 
advowson,  it  is  clear  that  the  want 
of  knowledge  of  the  vacancy  by  the 
patron  cannot  alter  the  quality  of 
that  right.  It  cannot  make  a  per- 
sonal thing  real ;  it  will  not  re- 
annex  it  to  the  advowson,  any  more 
than  want  of  notice  of  rent  being 
in  arrear  would  enable  the  vendor 
of  the  reversion  to  transfer  the 
rent  in  arrear  with  the  reversion. 
Alston  V.  Atlay,  7  Ad.  &  EU.  289, 
311. 

Advowsons  belonging  to  corpo- 


rate bodies  may  be  sold  under  the 
direction  of  the  Ecclesiastical  Com- 
missioners. 5  &  6  Will.  4,  c.  76,  s. 
139;  6  feTWiU.  4,  c.  77,  s.  26. 

An  exchange  of  livings  by  two 
clergymen,  with  the  consent  of  their 
patrons,  is  legal  {Downes  v.  Craig, 
9  Mees.  &  W.  166).  The  mere  fact, 
moreover,  that  there  is  an  agree- 
ment between  them  that  there 
should  be  no  claim  for  dUapidations 
will  not  necessarily  render  the 
transaction  simoniacal.  Goldham 
V.  Edwards,  16  0.  B.  437  ;  17  C.  B. 
141  ;  18  0.  B.  389. 

And  it  has  been  recently  held 
that  such  an  arrangement  is  not 
so  contrary  to  the  policy  of  the 
Ecclesiastical  Dilapidations  Act, 
1871  (34  &  35  Yict.  c.  43),  as  to 
have  become  illegal  and  void  if 
made  after  the  passing  thereof. 
WricjU  V.  Davies,  1  0.  P.  D.  638. 

It  may  be  here  mentioned  that 
advowsons  in  Ireland,  taken  from 
their  owners  by  the  Irish  Church 
Act,  1869  (32  &  33  Vict.  c.  42),  not 
having  been  disposed  of  by  them 
within  the  meaning  of  the  Succes- 
sion Duty  Act,  1855  (16  &  17  Vict. 
c.  51),  the  amount  of  compensation 
received  by  them  is  not  liable  to 
succession  duty.  Att.-Gen.  v.  Lord 
Leconfield,  2  L.  P.,  I.  290. 

The  sale  of  a  next  presentation 
during  a  vacancy  is  void  as  simoni- 
acal. Baker  v.  Rogers,  Cro.  Eliz. 
788  ;  Moore,  914  ;  Johnstone  v. 
Baher,  6  De  Gex,  Mao.  &  Gr.  439. 

If  the  church  be  full  a  sale  will 
be  valid,  although  the  incumbent  be 
in  extremis  (see  the  Principal  Case, 
p.  252),  unless  the  purchase  be 
made  with  the  intention  of  pre- 
senting a  particular  person  ;  and  if 


Digitized  by  Microsoft® 


Fox  t:  The  Bishop  of  Chester. 


279 


upon  a  vacancy  taking  place  such, 
person  is  presented,  the  transaction 
will  be  considered  corrupt  and 
simoniacal,  and  consequently  void 
{Kitchin  V.  Calvert,  Lane,  102; 
WincJiombe  v.  Pulleston,  Noy,  25  ; 
Godb.  390),  even,  it  seems,  although 
the  purchase  may  have  been  made 
by  a  father,  vrith  the  intention  of 
providing  for  his  son.  Wincliomhe 
V.  Pulleston,  Noy,  25,  overrul- 
ing Smith  V.  Shelboun,  Cro.  Eliz. 
685. 

And  the  legislature  has  disabled 
a  person  from  purchasing  the  next 
presentation  for  himself;  for  by  the 
statute  12  Anne,  st.  2,  c.  12,  it  is 
enacted,  "  that  if  any  person  shall 
for  money,  reward,  gift,  profit  or 
advantage,  or  for  or  by  reason  of 
any  promise,  agreement,  grant, 
bond  or  other  assurance,  of  or  for 
any  money,  reward,  gift,  profit  or 
benefit,  directly  or  indirectly,  in  his 
own  name,  or  in  the  name  of  any 
other  person  or  persons,  take,  pro- 
cure or  accept  the  next  avoidance 
of  or  presentation  to  any  benefice, 
and  shall  be  presented  or  collated 
thereupon,  that  every  such  presen- 
tation or  collation  shall  be  utterly 
void  and  of  no  eiiect  in  law ;  and 
such  agreement  shall  be  deemed  a 
simoniacal  contract;  and  it  shall  be 
lawful  for  the  crown  to  present  or 
collate  unto  such  benefice  for  that 
one  time  or  turn  only;  and  the  per- 
son so  corruptly  taking,  procuring 
or  accepting  such  benefice,  shall 
from  thenceforth  be  adjudged  a 
disabled  person  to  have  and  enjoy 
the  same,  and  shall  be  subject  to 
any  punishment,  pain  or  penalty, 
prescribed  or  inflicted  by  the  law 
ecclesiastical,  in  like  manner  as  if 


such  corrupt  agreement  had  been 
made  after  such  benefice  had 
become  vacant."     Sect.  2. 

The  purchase  of  "an  estate  "  for 
life  in  an  advowson,  is  not  a  purchase 
of  a  "  next  presentation  "  or  "  next 
avoidance ''  within  the  meaning  of 
12  Anne,  st.  2,  c.  12,  s.  2,  although 
there  be  .only  one  avoidance  during 
the  life  of  the  cestui  que  vie ;  if, 
therefore,  the  purchaser,  being  a 
clerk  in  holy  orders,  offers  himself 
for  admittance  on  a  vacancy  to  the 
Church,  the  bishop  cannot,  if  he  be 
a  fit  person,  refuse  to  admit  and 
institute  him.  Walsh  v.  '£he  Bishop 
of  Lincoln,  10  L.  E.,  C.  P.  518. 

So,  if  such  purchaser  had  pro- 
cured the  advowson  to  be  con- 
veyed to  a  trustee,  in  trust  to  pre- 
sent a  clerk  on  his  nomination, 
and  if  the  purchaser  had  nomi- 
nated himself,  the  trustee  would 
have  been  bound  to  present  the 
plaintiff,  and  the  bishop  to  institute 
him.  Per  Lord  Coleridge,  C.  J.,  in 
Walsh  V.  Bishop}  of  Lincoln,  ib.  635. 

So,  if  a  patron  to  whom  a  living 
has  descended  as  part  of  an  ances- 
tral property,  and  who  is  of  him- 
self a  clerk  of  unquestionable  fit- 
ness for  the  living,  offers  himself 
and  prays  to  be  admitted,  it  is  not 
in  the  absolute  discretion  of  the 
bishop,  vsdthout  expressing  any 
reason,  to  reject  him.     Ib. 

The  decisions  as  to  simony  have 
been,  some  of  them,  of  a  very 
stringent  character.  Thus,  it  has 
been  held  that  if  a  corrupt  contract 
be  made  for  money  to  present  a 
person  to  a  benefice,  even  if  it  bo 
between  strangers  {Bawderoh  v. 
Muckaller,  Cro.  Car.  331;  1  Sid. 
329  ;  Rex  v.  The  Bishop  of  Norwich, 
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3  Lev.  337),  or  with  tlie  wife  of  the 
patron,  although  he  be  not  privy 
thereto,  or  presentation  made  in 
pursuance  thereof  will  he  void. 
Roy  V.  L'Evesq.  de  Norwich,  1  Eoll. 
Eep.  233  ;  S.  C.  Cro.  Jac.  385. 

Even  if  a  person  be  presented 
gratis,  after  a  contract  to  be  pre- 
sented for  money,  the  presentation 
will  be  void  as  being  within  the 
statute ;  for  a  clerk  who  at  one 
time  intended  to  procure  the  bene- 
fice corruptly,  cannot  but  be  deemed 
an  unfit  person  to  hold  it.  Kitchin 
V.  Calvert,  Lane,  103. 

A  covenant  by  the  father  of  a 
woman  about  to  marry  a  clerk,  in 
consideration  of  the  marriage  to 
procure  him  presentation  to  a  certain 
church  when  void,  will  be  simoniacal 
{Byrt  V.  Manning,  Cro.  Car.  425) ; 
secus  if  it  be  a  distinct  and  inde- 
pendent covenant  without  any  ap- 
parent consideration.     lb. 

"Where  a  father  had  given  a  bond 
to  his  son,  for  securing  to  him  an 
annuity  until  he  should  be  in  pos- 
session of  a  living  of  a  given  value, 
and  the  son  signed  an  agreement, 
declaring  that  he  would  take  holy 
orders  and  accept  such  living  as  soon 
as  it  could  be  procured  for  him  ; 
Lord  Eldon  expressed  great  doubts 
whether  such  bond  was  not  void, 
but  the  case  was  decided  upon  other 
grounds.  Kircudhrir/ht  v.  Kircud- 
bright, 8  Ves.  53. 

An  agreement  by  the  clerk  with 
the  patron  to  pay  an  annuity  to  the 
widow  of  the  last  incumbent,  or  to 
his  son  as  long  as  he  should  be  at 
the  university  and  unpreferred,  has 
been  held  valid,  though  it  is  difficult 
to  see  upon  what  grounds.  Baker 
V.  Mounford,  Noy.  142. 


A  bond,  with  a  condition  that  the 
incumbent  should  not  be  absent 
eighty  days  in  the  year  from  his 
living,  has  been  held  not  simoniacal 
as  being  a  lawful  condition.  Carey 
V.  Yeo,  7  Bac.  Abr.  236. 

A  person  will  not  be  allowed  to 
evade  the  statute  by  any  underhand 
agreement.  Thus,  where  a  second 
brother,  having  a  right  to  present, 
made  a  corrupt  contract  to  present  a 
certain  person,  but  in  order  to  evade 
the  provisions  of  the  statute  surren- 
dered the  right  of  presenting  to 
his  elder  brother,  and  the  latter  not 
being  privy  to  the  contract  pre- 
sented the  person  who  pursuant 
thereto  was  to  be  presented,  it  was 
held  that  the  corrupt  contract  was 
an  offence  within  the  statute,  and 
that  its  being  performed  by  an 
innocent  person  made  no  alteration 
in  the  case.  Calvert  v.  Kitchin, 
Lane,  73.  See  also  Baker  v.  Rogers, 
Cro.  Eliz.  788;  Booth  v.  Potter, 
Cro.  Jac.  353. 

X.  Bonds  of  Resignation  when 

valid. 

Bonds  of  resignation  given  to  the 
patron  by  a  person  about  to  be  pre- 
sented to  a  benefice,  may  be  either 
general  or  special.  By  the  former, 
the  obligor  biuds  himseK  in  a  penalty 
to  resign  the  living  on  the  request 
of  the  patron,  generally ;  by  the 
latter,  in  favour  of  some  particular 
person  or  persons. 

At  one  time  the  cases  seem  to 
have  decided  that  general  resigna- 
tion bonds,  upon  the"  face  of  them 
good,  were  not  to  be  avoided  except 
by  a  plea  showing  them  to  have  been 
originally  made  upon  some  corrupt 
contract  not  appearing  therein,  or 
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that  an  ill  use  was  endeavoured  to 
be  made  of  them,  by  attempting  to 
put  them  in  force  for  improper 
purposes ;  in  which  latter  case  the 
remedy  was  an  application  to  a 
Court  of  Equity  for  an  injunction 
to  restrain  their  being  put  in  suit ; 
1  Bligh,  N.  S.  148  ;  it  was  however 
held,  in  the  House  of  Lords  in  the 
leading  case  of  The  Bishop  of  Lon- 
don Y.  Ffytche  (2  Bro.  P.  C.  211, 
Toml.  ed.,  best  reported,  Cunn. 
Sim.  52),  that  general  resignation 
bonds  were  void. 

Subsequently  it  was  determined, 
that  a  special  bond  to  resign  in 
favour  of  one  of  two  particular  per- 
sons was  invalid.  See  Fletcher  v. 
Lord  Sondes,  1  Bligh,  N.  S.  144, 
reversing  the  judgment  of  the  Court 
of  King's  Bench  and  Exchequer 
Chamber,  reported  5  B.  &  Aid.  835, 
and  holding  that  the  bond  was 
simoniacal  and  void,  upon  the 
ground  that  such  an  agreement 
was  a  benefit  to  the  patron,  and 
contrary  to  the  statute  31  Eliz. 
c.  6. 

In  consequence  of  many  patrons 
and  incumbents  having  acted  under 
an  erroneous  impression  of  the  law, 
and  thus  exposed  themselves  to 
severe  penalties,  7  &  8  Geo.  4,  c.  25 
(the  object  of  which  is  purely  retro- 
spective), was  passed,  giving  vali- 
dity to  engagements  made  before 
9  April,  1827,  for  resignation  in 
favour  of  one  of  two  persons  speci- 
ally named. 

Afterwards,  by  9  Geo.  4,  c.  94, 
an  engagement  before  presentation, 
nomination,  collation  or  appoint- 
ment, to  resign  a  benefice  in  favour 
of  one  person  or  one  of  two  per- 


sons specially  named  and  described 
therein,  was  made  valid  (s.  1),  pro- 
vided that  where  two  persons  are 
named,  each  shall  be,  either  by 
blood  or  marriage,  an  uncle,  son, 
grandson,  brother,  nephew  or  grand- 
nephew  of  the  patron,  or  of  one  of  the 
patrons,  not  being  merely  a  trustee 
or  trustees  of  the  patronage,  or  of 
the  person  or  one  of  the  persons  for 
whom  the  patron  or  patrons  shall 
be  a  trustee  or  trustees,  or  of  the 
person  or  one  of  the  persons  by 
whose  direction  such  presentation, 
&c.  shall  be  intended  to  be  made, 
or  of  any  married  woman  whose 
husband  in  her  right  shall  be  the 
patron  or  one  of  the  patrons,  or  of 
any  other  person  in  whose  right 
such  presentation,  &c.  shall  be  in- 
tended to  be  made  (s.  2) ;  presenta- 
tions, &c.  will  be  valid  under  such 
engagements  (s.  3),  if  deposited 
within  two  months  with  the  regis- 
trar of  the  diocese  or  peculiar 
jurisdiction  where  the  benefice  is 
(s.  4) ;  and  the  resignation  must 
state  the  engagement,  and  the 
name  of  the  person  for  whose 
benefit  it  is  made,  and  it  will  be 
void  unless  the  person  be  pre- 
sented within  six  months  (s.  5); 
The  act  only  extends  to  persons 
entitled  to  patronage  as  private 
property  (s.  6). 

It  is  to  be  regretted,  that  such  an 
act  should  have  been  passed  by  the 
legislature,  though  we  may  not  feel 
surprised,  since  so  many  of  its  mem- 
bers were  interested  in  considering 
the  presentation  to  advowsons  to  be 
a  right  to  be  exercised  for  their 
own  private  advantage,  rather  than 
a  sacred  trust  to  be  exercised  for 
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tlie  good  of  tlio  people.  See  the 
remarks  of  Hullock,  B.,  and 
Garron,  B.,  1  Bligh,  N.  S.  190, 
191. 

XI.  On  the  several  Remedies  relative 
to  Advowsons. 

When  a  patron  was  obstructed  in 
presenting  his  clerk  to  a  benefice, 
or  disturbed  in  his  right  of  presen- 
tation, the  law  gave  him  three  writs ; 
namely,  the  ivrit  of  right  of  advotu- 
son,  which  was  a  final  and  conclu- 
sive remedy,  and  the  inferior  pos- 
sessory action,  called  an  assize  of 
darrein  presentment,  and  a  ivrit  of 
quare  impedit.  The  two  former 
actions  were  abolished  by  3  &  4 
WiU.  4,  c.  27,  s.  36. 

The  writ  of  quare  impedit  is 
abolished  by  23  &  24  Vict.  c.  126, 
s.  26,  which  enacts  that,  where  any 
such  writ  would  then  lie,  an  action 
may  be  commenced  by  writ'  of 
summons  issuing  out  of  the  Court 
of  Common  Pleas,  upon  which  is  to 
be  endorsed  a  notice  that  the  plaintiff 
intends  to  declare  in  quare  impedit. 
And  see  36  &  37  Vict.  c.  60,  sched. 
2,  3  ;  as  to  proceedings  on  the  writ 
of  quare  impedit,  see  3  Steph. 
Comm.  415,  7th  ed.  ;  Tyrell  v. 
Jenner,  6  Bing.  283  ;  Stone  v.  The 
Bishop  of  Winchester,  9  C.  B.  62  ; 
17  C.  B.  633. 

No  ejectment  will  lie  for  wrong- 
fully preventing  the  patron  of  a 
living  from  presenting  to  it  on  a 
vacancy.  But  possession  may  be 
recovered  in  ejectment  by  a  clerk 
when  he  has  been  duly  inducted. 
Doe  d.  IVatson  v.  Fletcher,  8  B. 
&  C.  2b.  As  to  claim  by  a  clergy- 
man to  possession  of  rectory  and 


glebe  lands,  see  Cunningham  & 
Mattinson's  Precedents  of  Plead- 
ings, 244. 

XII.  Limitation  in  Suits  as  to 
Advoivsons. 

Until  recent  times  there  was  no 
limitation  with  regard  to  the  time 
within  which  any  actions  touching 
advowsons  might  be  brought,  for  by 
stat.  1  Mar.  st.  2,  c.  5  (extended  to 
Ireland  by  10  Car.  1,  st.  2,  c.  6), 
the  old  Statute  of  Limitations  (32 
Hen.  8,  c.  2)  was  declared  not  to 
extend  to  any  writ  of  right  of  ad- 
vowson,  quare  impedit,  or  assize  of 
darrein  presentment  or  jure  patro- 
natus.  And  by  7  Ann.  c.  18,  which 
was  held  not  to  be  retrospective 
{The  Attorney  -  General  v.  The 
Bishop  of  Lichfield,  5  Ves.  828), 
it  was  enacted  that  no  usurpation 
upon  any  avoidance  should  displace 
the  estate  or  interest  of  the  person 
entitled  to  the  advowson  or  the 
patronage  thereof,  who  might  pre- 
sent upon  the  next,  or  any  other 
avoidance  if  disturbed,  notwith- 
standing such  usurpation.  See 
Peal  Prop.  Comm.  1st  Pep.  p.  53. 

This  unsatisfactory  state  of  the 
law  was  altered  by  the  Statute  of 
Limitations,  3  &  4  "Will.  4,  c.  27, 
which  in  effect  enacts  that  after  the 
31st  December,  1833,  no  advowson 
is  to  be  recovered,  or  right  of  pre- 
sentation enforced,  but  within  three 
successive  adverse  incumbencies,  or 
sixty  years  (whichever  be  the  longer 
period),  reckoning  therein  incum- 
bencies by  lapse,  but  not  incum- 
•bencies  after  promotions  to  bishop- 
rics (sects.  30,  31);  and  a  patron 
claiming  in  respect  of  an  estate  in 
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remainder  on  an  estate  tail,  is  for 
tlie  purposes  of  the  Statutory  Law, 
to  be  considered  as  claiming  tlu-ougli 
the  person  entitled  to  such  estate 
tail  (sect.  32).  Successive  adverse 
incumbencies  extending  over  one 
hundred  years  form  an  absolute 
bar,  unless  the  benefice  has  been 
since  enjoyed  under  a  rightful  pre- 
sentation ;  and  in  calculating  this 


period,  a  presentation  adverse  to 
the  owner  of  a  particular  estate  is 
considered  adverse  to  the  remainder- 
man.    Sect.  33. 

The  33rd  section  applies  to  the 
case  where  a  bishop  claims  as 
patron ;  but  the  act  does  not  afTect 
the  right  of  any  bishop  to  collate  by 
reason  of  lapse.  See  6  &  7  Tict. 
c.  54,  s.  3. 
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Mich.  Jac.  1,  entered  Termino  Sanctce  Trin.,  Ann.  10  Jac.  1. 
Eot.  664,  in  B.  R. 

[Eepoeted  10  Co.  126  a.] 

Rents — Appoktionment.J — Rent  tipon  a  lease  for  50  i/ears,  if  the 
lessor  should  so  long  lire,  icas  reserved  payable  at  the  four  usual 
feasts,  or  tcithin  thirteen  iceel's  after.  After  Lady-day,  hut  icithin 
thirteen  iceeks,  the  lessor  died.  Her  executor  brought  debt  against 
the  lessee  for  the  rent  due  at  Lady-day : — Held,  upon  demitrrer,  the 
action  is  not  maintainable. 

The  first  reason  of  the  resolution. — Because  the  disjunctive  is  added 
for  the  benefit  of  the  lessee. 

The  second  reason. — After  non-payment  of  the  rent  on  the  first  day,  it 
is  the  same  in  laic  as  if  it  had  been  reserved  on  the  second  day  only. 
When  no  election  remains,  it  is  the  same  in  late  as  if  none  had  ever 
existed. 

Third  reason. — The  rent  reserved  is  to  be  raised  out  of  the  profits  of 
the  land,  and  is  not  due  until  the  profits  are  taken  by  the  lessee; 
so  that  if  the  land  is  evicted,  or  the  lease  determined,  before  the  time 
of  payment,  there  shall  be  no  apportionment  of  the  rent. 

There  are  four  times  of  payment  of  rent  issuing  out  of  land: — 1st. 
Voluntary  and  not  satisfactory;  2nd.  Voluntary  and  satisfactory  to 
some  p)urpos€s ;  Srd.  Satisfactory  and  not  coercive ;  Wi.  Satisfactory 
and  coercive. 

If  rent  be  reserved  on  a  lease  for  years  made  by  tenant  in  fee,  payable 
at  a  certain  day  or  icithin  a  month  after,  and  the  lessor  dies  after  the 
day  but  uithin  the  month,  the  heir  shall  have  the  rent  as  incident  to 
the  reversion ;  the  law  is  the  same  upon  a  grant  of  the  reversion 
between  the  two  days. 

{a)   Clun  T.  Archer,  S.  C.  Cro.  Jac.  309 ;  4  Leon.  247. 
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If  there  he  a  lease  Jor  years,  rendering  rent  at  a  certain  day  or  one 
month  after,  tvith  condition  of  re-entry,  tender  of  the  rent  at  the  day 
saves  the  term.  If  the  lessor  dies  between  the  two  days,  the  heir 
shall  have  the  rent. 

WILLIAM  CLUN,  executor  of  Anne  Breather,  was  plaintiff 
against  Henry  Archer,  defendant,  and  demanded  9^.  debt,  and 
declared  that  the  said  Anne  Breather,  26th  Nov.,  anno  3  Jacobi 
Regis,  by  indenture  of  the  same  date  demised  to  the  said  Henry  one 
messuage,  two  mills,  one  garden,  and  divers  lands  in  Coopersale,  in 
Essex,  from  the  feast  of  St.  Michael  the  Archangel  then  last  past, 
for  fifty  years,  if  the  said  Anne  should  so  long  live,  reddendo  et 
solvendo  pro  omnibus  prsedict.  prsemissis  prssfat'  Annse  Breather, 
executor'  et  assignatis  suis,  annuatim  et  quolibet  anno  durante  con- 
tinuatione  dimissionis  praedict',  ad  domum  mansionalem  Johannis 
Archer  in  Witham  prsed',  plenariam  summam  trigint'  et  sex  librarum 
bonee  et  legalis  monetae  Angl'  ad  quatuor  festa  sive  terminos  in  anno 
usualia,  viz.  festa  nativitatis  Dom'  Jesu  Christ',  Annunciationis  beatse 
Marise  Virginis,  nativitat'  Sancti  Joh'  Bapt'  et  Sancti  Mich.  Arch- 
angeli,  vel  infra  tresdecem  septimanas  proxim'  post  quemlibet  prsed' 
dierum  festival',  per  sequas  et  sequales  portion' ;  by  force  of  which 
the  said  Henry  Archer  entered  into  the  said  tenements,  and  had  and 
held  them  usque  ad  et  post  fest'  Annunciationis  beatse  Marise  Yir- 
ginis,  anno  regni  Regis  nunc  9,  sc.  usque  2  diem  Aprilis  anno  9 
supradicto,  quo  quidem  2  die  Aprilis  prffidiot'  Anna  apud  Coopersale 
prsedict'  obiit ;  and  for  91.  for  the  quarter  due  at  the  feast  of  the 
Annunciation  anno  9  supradicto,  he  brought  this  action,  upon  which 
declaration  the  defendant  demurred  in  law. 

This  case  was  often  argued  at  bar,  and  now  this  term  it  was 
argued  by  the  Justices  Houghton,  Dodderidge,  Croke,  and  the  Chief 
Justice ;  and  it  was  resolved,  that  the  action  of  debt  was  not  (a) 
maintainable :  and  because  duo  sunt  instrumenta  ad  omnes  res  con- 
firmandas  et  impugnand',  ratio  et  authoritas :  first,  I  will  report  the 
reasons  of  this  resolution,  and  then  divers  authorities  in  the  point. 

And  three  reasons  of  this  resolution  were  shown.  1.  Because 
the  (S)  disjunctive  is  added  for  the  benefit  of  the  lessee,  and  it  is  more 
for  his  benefit  to  have  the  last  day,  in  which  case  there  are  two  days 

(a)  4  Leon.  247  ;  Oro.  Jac.  310. 

lb)  Cro.  Jac.  310;  5  Co.  22a;  1  Eoll.  450;  Cro.  Eliz.  380;  Cro.  Jao.  500. 
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of  payment,  one  voluntary,  and  that  at  the  election  and  liberty  of 
the  lessee  to  pay  it  at  the  days  of  the  said  feasts ;  the  other  day  of 
payment  is  at  the  end  of  the  thirteen  weeks  after,  and  that  is  the  (c) 
extreme  and  legal  time ;  and  therefore,  forasmuch  as  the  said  Anne 
Breather  died  before  the  extreme  and  legal  time,  the  lessee  (d)  is 
discharged  of  the  rent  by  the  act  of  God  for  the  same  quarter.  Yide 
Hill  and  GrcDiffe's  Ccihp,  Plo.  Com.  172,  173,  the  most  extreme  time  is 
the  legal  time. 

And  it  is  to  be  known,  that  in  case  of  payment  of  rent  issuing  out 
of  land  there  are  four  times  of  payment,  the  first  time  of  payment 
voluntary  and  not  satisfactory,  and  yet  good  to  some  special  piu-poses. 
The  second  voluntary,  and  in  case  satisfactory,  and  in  case  not.  The 
third  legal  and  satisfactory,  absolutely  and  not  coercive.  The  fourth 
legal,  satisfactory  and  coercive. 

As  to  the  first,  if  the  lessee,  donee  or  tenant  pay  his  rent  before  the 
day,  it  is  voluntary  (c)  and  not  satisfactory  (/),  for  the  cause  rendered 
in  the  third  reason :  but  if  it  be  paid  in  the  name  of  seisin  of  the 
rent,  although  it  shall  not  {g)  enure  by  way  of  satisfaction,  yet  it 
shall  give  a  sufiicient  seisin  to  this  purpose  to  have  his  assize  or  other 
remedy,  for  the  law  takes  delight  in  giving  remedy ;  and  therewith 
agrees  Lit.  cap.  Attornment,  127  b ;  vide  (25)  45  E.  3,  44  b ;  49  E. 
3,  15;  15  B.  8;  "Execution,"  63;  37  H.  6,  33;  39  H.  6,  36; 
5  E.  4,  2. 

As  to  the  second,  if  the  rent  is  payable  at  the  feast  of  Easter,  if 
the  tenant  pays  the  rent  in  the  morning  and  the  lessor  dies  at  two 
hours  before  noon  of  the  same  day :  this  payment  was  voluntary : 
and  yet  it  is  a  good  satisfaction  against  the  heir  [h),  but  not  against 
the(«)  king,  44E.  3,  3  b. 

As  to  the  third,  legal  time  is  a  convenient  time  before  {j)  the  last 
instant  of  the  day,  which  is  the  most  extreme  time,  and  is  satisfactory 

((■)  Cro.  Jac-  227,  233,  423,  500  ;   5  Co.  payment  would  in  equity  be  deemed  satis- 

114  b;  Co.  Litt.  202  a.  factoiy.     See  Zord  Ilockin^/iam  v.  Femice, 

id)  Cro.  Eliz.  380;  Cro.  Jac.  228;  10  1  Swanst.  346,  note  to  Sx  parte  Smyth. 

Co.  128  a.  {a)  4  Co.  10  a,  andref.  lb. 

(e)   1  Roll.  Eep.  390.  (h)  Lord I{ockingham-v.Fenrice,lS>Vf a,-nst. 

If)  Therefore  if  there  be  a  condition  of  346.     Sed  vide  S.  0.  1  P.  Wms.  177 ;  Salk. 

re-entry  in  the  lease  for  nonpayment  of  578,  reported  differently, 

rent,  rent  paid  before  the  day  will  not  save  (i)  Brownl.  100  ;  Hard.  24  ;  Yelv.  167. 

the  condition,  if,  on  demand,  it  be  not  paid  (./ )  Co.  Litt.  202  a ;  Cro.  Jac.  423,  500  ; 

at  the  day.     Zord  Cromwell  v.  Andreies,  5  Co.  114  b. 
Cro.  Eliz.   15.     But  it  seems  that  such  a 
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and  not  coercive ;  for  till  the  end  of  the  day  no  remedy  is  given  bj- 
the  law,  21  H.  6,  40a(A-). 

As  to  the  fourth,  that  is  when  the  rent  is  due  and  in  arrear,  and 
therefore  it  is  well  said  by  the  poet  (/), 

Jtidicis  offidum  est  ut  res,  ita  tempora  rernin- 
Qiiwrcre,  qucesito  tonpore  tutus  rris. 

The  second  reason,  was,  when  the  lessee  doth  not  make  (;;«)  payment 
at  the  first  day  according  to  his  election,  then  the  rent  is  absolutely 
due  at  the  second  day,  and  the  second  day  is  as  well  parcel  of  the 
reservation  as  the  first  daj^,  and  therefore  after  the  non-payment  at 
the  first,  it  is  now  upon  the  matter  as  much  in  law,  as  if  it  had  been 
reserved  (»)  at  the  second  day  only,  for  when  the  whole  election  is 
past,  as  in  17  El.  344.  If  (o)  a  man  by  deed  grants  a  rent-charge  to 
one  and  his  heirs,  and  doth  not  say,  for  him  and  his  heirs,  and  dies, 
now  the  time  of  election  to  make  it  an  annuity  is  past :  and  therefore 
if  the  grantee  brings  a  writ  of  annuity  against  the  heir  (jj),  it  shall 
not  discharge  the  land,  because  when  no  election  remains,  it  is  as 
much  in  law,  as  if  there  never  had  been  any  election ;  and  therefore 
upon  the  books  in  43  E.  3,  Bar.  194 ;  44  E.  3,  32 ;  15  E.  3,  Bxecut. 
63 ;  5  E.  2,  2.  This  case  was  put,  if  one,  1  Octob.,  makes  a  lease  for 
years,  or  for  life,  or  a  gift  in  tail,  yielding  by  the  year  a  pair  of  gilt 
spurs  at  the  feast  of  Easter,  or  twenty  shillings  at  the  feast  of  St. 
Michael  the  Archangel :  in  this  case  if  the  lessee  doth  not  pay  the 
spurs  at  the  feast  of  Easter,  nothing  is  due  till  the  feast  of  St. 
Michael. 

The  third  reason  was,  because  the  rent  reserved  is  to  be  raised  out 
of  the  profits  of  the  land,  and  is  not  due  until  the  profits  are  taken  by 
the  lessee :  for  these  words  {q)  "  reddendo  inde,  or  reservando  inde," 
is  as  much  as  to  say,  that  the  lessee  shall  pay  so  much  of  the  issues 
and  profits  at  such  days  to  the  lessor,  for  (r)  reddere  inde  nihil  ahud 
est  quam  acceptum.  restituere,  seu  reddere  est  quasi  retro  dare,  and 
redditus  dicitur  a  reddendo,  quia  retro  it,  sc.  to  the  lessor,  donor,  &c. 

{k)  See   TmckUr  v.    Prentice,  i  Taunt.  Fitz.  "Ann."  16  ;  2  H.  4,  13  a. 

549;  noteio  Ex  parte  Smyth,l8via,Qst.oii.  (p)  "This  seems  a  mistake;    for  if  a 

(/)  10  Co.  82  a;  Co.  Litt.  171  a;  3  Bulst.  man  grants  a  rent  in  fee,  without  saying 

170.  for  liim  and  his  heirs,  his  heirs  cannot  be 

(»n)  Eoll.  Bep.  390.  charged  in  an  annuity."  Vin.  Abr.  "  An- 

(«)  4  Leon.  19  ;  1  And.  9.  nuity,  B.  pi.  i."—Note  in  Serjeant  mil's 

(o)  Dy.  344,  pi.  2  ;  Poph.  87  ;  Co.  Litt.  Copif. 

144b;  lEoU.226;  Hob.58;  Plowd.457a;  (?)  Co.  Litt.  141  b. 

Br.  "  Estate,"  65  ;  Br.  "  Annuity,"  13  ;  [r)  Palm.  481. 
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sicut  provent'  a  proveniendo  ;  and  obventus  ab  obveniendo/  And  that ' 
is  the  reason  that  the  rent  so  reserved  is  not  due  or  payable  before  the 
day  of  payment  incurred,  because  it  is  to  be  rendered  and  restored  out 
of  the  issues  and  profits  ;  and  that  is  the  reason  that  if  the  land  is  (s) 
evicted,  or  if  the  lease  determines  before  the  legal  time  of  payment,  no 
rent  shall  be  paid,  for  there  shall  never  be  an  apportionment  in  respect 
of  part  of  the  time,  as  there  shall  be  upon  an  eviction  of  part  of  the 
land  (t)  ;  and  therefore  if  tenant  for  life  makes  a  lease  for  years,  ren- 
dering rent  at  the  feast  of  Easter,  and  the  lessee  occupies  for  three 
quarters  of  the  year,  and  in  the  last  quarter  before  the  feast  of  Easter 
the  tenant  for  life  (n)  dies,  here  shall  be  no  apportionment  of  the  rent 
for  three  quarters  of  the  year,  because  no  rent  was  due  till  the  feast  of 
Easter,  and  no  apportionment  shall  be  in  respect  of  time  ;  but  in  the 
same  case,  if  part  of  the  land  had  been  (v)  evicted  before  the  feast  of 
Easter,  and  the  feast  of  Easter  incurred  in  the  life  of  the  lessor,  there 
shall  be  an  apportionment  of  the  rent,  but  not  in  respect  of  the  time 
which  well  continued,  but  in  respect  that  parcel  of  the  land  leased  is 
evicted  («■). 

And  this  difference  appears  in  our  books,  27  ,E.  3,  84  b.  In  (x) 
debt  against  executors,  declaring  that  their  testator  granted  bim  a 
pension  of  20/.  to  remain  with  him  in  the  king's  wars  at  the  time  that 
he  should  be  reasonably  warned,  to  take  at  four  times  of  the  year 
equally  ;  and  showing  further,  that  he  went  with  him  to  Calais  by  the 
warning  of  their  testator,  and  was  there  armed  ;  and  demanded  judg- 
ment and  prayed  bis  debt.  To  which  the  defendant  said,  that  for  the 
first  quarter  he  was  paid  5/.,  and  showed  forth  an  acquittance,  and 
before  the  second  quarter  ended  the  testator  died,  and  demanded  judg- 
ment of  the  action.  And  Mowbray  of  counsel  with  the  plaintifi  moved, 
since  you  do  not  deny  the  pension  to  be  granted  as  one  entii-e  by  the 
year  upon  a  condition  which  we  have  performed,  sc.  that  we  have 
remained  with  him,  we  prayed  the  debt :  but  Wilby,  Chief  Justice, 
by  the  rule  of  the  court  awarded  that  the  plaintiii  should  take  nothing 
by  his  writ,  because  there  should  be  no  apportionment  in  respect  of 
part  of  the  time,  although  it  happened  by  the  act  of  God.  Vide  10 
E.  4,  18  ;  20  H.  6,  6 ;  9  E.  4,  1 ;  30  H.  8 ;  Br.  Apportionm.  7. 

Is)  Co.Litt.  292  b  ;  Cro.  Jac.  310;  3Cro.  {u)  Cro.  Jac.  228  ;  Cro.  EHz.  380. 

22  a  ;  Dyer,  56,  pi.  15  ;  Plowd.  134  b.  {v)  Co.  Litt.  148  b. 

(t)  Co.  Litt.  148  b;  but  see  now  11  Geo.  (w)  See  now  11  Geo.  2,  c.  19,  s.  15 

2,  c.  19,  s.  15,  and  4  &  6  Will.  4,  u.  22.  (x)  Ktz.  "Det."  140. 
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If  I  am  bound  to  you  by  bond  of  20/.  to  be  paid  at  four  usual  feasts 
of  the  year  by  equal  portions,  tbe  obligee  shall  not  have  an  action  of 
debt  before  all  the  terms  iaciured.  The  same  law  of  a  contract  (y)  : 
but  if  a  rent  is  reserved  on  a  lease  for  years,  at  four  usual  feasts  of 
the  year,  the  lessor  shall  have  an  action  of  debt  after  the  first  day, 
and  shall  not  stay  till  the  whole  is  due,  because  it  is  accounted  in  law 
as  a  reservation  of  parcel  of  the  issues  and  profits  of  the  land,  which 
is  no  debt  before  the  day,  as  ia  the  said  case  of  a  bond  or  contract ; 
and  that  is  the  true  difference  betwixt  the  case  of  the  bond  and  a  rent 
reserved  on  a  lease  for  years  in  Litt.  117  b ;  vide  F.  N.'B.  267  ;  and 
note  a  difference  betwixt  a  recognizance  of  a  debt  payable  at  several 
days,  for  that  is  not  like  a  bond,  but  a  rent  reserved  on  a  lease  for 
years.  Yide  3  Mar.  (s)  Dyer,  103.  Another  difference  betwixt  a 
covenant  or  promise  and  a  contract  or  bond.  Vide  5  Mar.  action  sur 
le  Case,  Br.  108,  10  E.  2,  "  Execut."  137,  and  16  E.  2,  ibid.  138 ; 
vide  9  E.  3,  7,  for  authorities  in  the  point. 

I  have  seen  a  report  of  a  case,  Mich.  34,  H.  8,  in  the  time  of  Bald- 
mn.  Chief  Justice  of  the  Common  Pleas,  that  it  was  the  opinion  of 
all  the  justices,  that  if  a  man  seised  of  land  in  fee,  1  die  Octoi.,  makes 
a  lease  of  the  same  land  for  ten  years,  from  the  feast  of  St.  Michael 
then  last  past,  yielding  to  bim  and  his  heirs  the  yearly  rent  of  20/.  at 
the  feast  of  St.  Michael  the  Archangel,  or  within  one  month  after ; 
that  in  this  case,  if  the  lessor  dies  between  the  feast  of  St.  Michael 
and  the  end  of  the  month,  that  the  (a)  heir  shall  have  the  rent  as  in- 
cident to  the  reversion,  and  not  the  executors  as  rent  behind,  because 
it  was  not  due  tni  the  end  of  the  month.  The  same  law  if  the  lessor 
betwixt  the  said  two  days  had  granted  the  reversion  over,  and  the 
tenant  attorned,  the  {b)  grantee  should  have  the  rent  as  iacident  to 
the  reversion. 

And  Mich.  2  &  3  P.  &  M.,  Prideaux,  Serjeant,  moved  Montague, 
Chief  Justice,  and  the  other  Justices  of  the  Common  Pleas,  that  if 
a  man  mates  a  lease  for  years,  yielding  a  yearly  rent  at  the  feast  of 
Easter,  or  one  month  after,  with  condition  of  re-entry,  and  the 
lessee  (c)  tendereth  the  rent  at  the  last  instant  of  the  feast  of  Easter, 

(y)  Walker's  Case,  2  Co.  59,  60.  167  ;   1  Bro-wnl.  106;  3  Keb.  195. 

(z)  Dyer,  113,  pi.  65 ;  Cro.  Car.  241 ;  4Co.  (i)  Cro.  Jao.  228. 

94b;  2  EoU.   Kep.  47;    Cro.  Jac.    505;  (c)  Cro.  Eliz.   14,  48,   73;  Moor,   122, 

Co.  153  a.  223;   Plowd.  70  b;    Co.  Litt.  211  a;  2 

(a)  Cro.  Jac.  228,  310  ;   Cro.  Eliz.  565,  Leon.  130 ;  Godb.  38. 
575;  Orph.  Leg.  159  ;  4  Leon.  247  ;  Telv. 

T.L.C.  U 
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if  the  lessor  may  enter  upon  demand  made  at  the  last  instant  of  the 
month ;  and  it  seemed  not,  teoause  the  lessee  had  liberty  to  pay  it 
then;   and  the  difference  was  taken  betwixt  the   said  disjunctive 
reservation  and  when  the  reservation  is  at  a  certain  feast ;  and  a  con- 
dition is  added  that  if  it  be  behind  by  the  space  of  a  month  after  the 
feast,  that  then  the  lessor  shall  re-enter;  there  the  lessee,  for  the 
salvation  of  his  lease,  cannot  tender  it  at  the  last  instance  of  the  feast 
day,  because  he  has  not  such  liberty  and  election  as  in  the  other  ease. 
And  it  was  said  by  the  new  Serjeants,  that  in  the  time  of  the  Lord 
Baldwin,  it  was  resolved  by  all  the  justices,  that  in  the  said  case  of 
the  disjunctive  reservation,  if  the  lessor  dies  betwixt  the  two  days, 
the  heir  shall  have  the  rent,  and  not  the  executors,  which  case  the 
Chief  Justice  showed  in  Court,  reported  by  an  ancient  and  learned 
bencher  of  the  Inner  Temple,  Trin.  31  EL,  in  the  King's  Bench, 
Eot.  666,  betwixt  Smith,  plaintiff,  and  Bustard,  defendant,  where 
the  case  was  in  effect,  that  Smith  leased  certain  lands  for  years, 
yielding  yearly  a  rent  of  35/.  at  the  feasts  of  St.  Michael  and  the 
Annunciation  of  our  Lady,  or  within  twelve  days  after  each  of  the 
said  feasts,  payable  at  the  font  stone  in  the  Temple  Church,  upon 
condition  that  if  the  said  rent  of  35/.,  or  any  part  of  it,  be  behind 
and  not  paid,  "  per  preed'  spatium  12  dier'  prox'  post  aliquod  prsed' 
festorum  seu  dierum  solutionis  inde  prout  supradiot'  est,"  that  then 
the  said  lease  should  be  void ;  and  it  was  adjudged,  that  the  lessee, 
in  safeguard  of  his  lease,  should  have  twelve  days  (d)  after  the  first 
twelve  days  to  pay  the  said  rent,  for  when  the  rent  is  not  paid  at  the 
first  day,  it  is  as  much  as  if  it  had  been  reserved  upon  the  twelfth 
day  after :  and  where  it  is  said,  "  per  praed'  spatium  12  dierum  post," 
&c.,  by  good  construction  all  the  words  ought  to  take  effect,  sc.  post 
"  aliquod  prsed'  festor'  seu  dierum  solutionis  inde ;"  and  dies  solutionis 
is  the  twelfth  day  after  the  feast,  and,  therefore,  the  lessee  shall  have 
twelve  days  after  the  twelfth  day,  which  is  "  dies  solutionis  post 
festum,"  &c.,  and  that  for  the  lessee's  greater  advantage,  for  whose 
benefit  further  time  was  given ;  and  these  words,  "  preedict'  spatium 
12  dierum,"  stand  right  in  good  sense,  sc.  per  prsedict'  spatium  12 
dierum  post  prsedict'  12  dies,  for  that  is  prsediot'  spatium,  although 
they  have  not  the  same  beginning  as  the  other  have. 
And  so  the  qucere  in  3  &  4  P.  &  M.  142,  was  well  resolved  and 

(<?)  Dy.  17,  pi.  88,  97,  pi.  104,  1-12,  pi.  50;  Plowd.  172  b;  Dy.  142,  pi.  50. 
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adjudged,  Trin.  30  Eliz.  in  Communi  Banco,  inter  {e)  Pilkington 
and  Dalton.  The  case  was,  a  parson  of  a  rectory  made  a  lease  for 
years,  rendering  rent  at  the  feast  of  St.  Michael,  or  -within  one 
month  after ;  the  lessor  died  ten  days  after  the  feast  of  St.  Michael, 
and  the  plaintiff  was  barred  by  the  judgment  of  the  Court,  because 
the  lessor  (/)  died  before  the  rent  was  due. 

Pasch.,  40  EL,  in  the  King's  Bench,  the  case  was,  the  Lady 
Elizabeth  Pawlet,  late  the  wife  of  Chedwick  Lord  Pawlet,  seised  of 
the  manor  of  Wade,  in  the  county  of  Southampton,  for  her  life,  by 
deed  indented  leased  the  said  manor  to  William  Pawlet  for  ninety- 
nine  years,  if  the  said  Dame  Elizabeth  should  so  long  live,  yielding 
the  yearly  rent  of  100^.  at  the  feasts  of  St.  Michael  the  Archangel 
and  the  Annunciation  of  our  Lady,  or  within  forty  days  after  each  of 
the  said  feasts.  William  Pawlet  made  Dulcibel  his  wife  executrrs, 
and  died;  Dulcibel  took  to  husband  John  Moor,  Esq.  The  Lady 
Elizabeth  Pawlet  made  Ed.  Walgrave  her  Executor,  and  died  the 
13th  day  after  the  feast  of  St.  Michael;  her  executor  brought  an 
action  of  debt  for  the  half-year  ended  at  the  feast  of  St.  Michael, 
before  the  death  of  the  Lady  Elizabeth,  and  tota  curia  contra  que- 
rentem;  but  by  entreaty  of  some  of  the  justices,  John  Moor  gave 
the  plaintiff  10/. 

And  in  the  case  at  bar  judgment  was  given,  quod  querens  nihil 
capiat  per  biUam  {g). 


awl's  Case  is  often  cited  as  a  true  that  the  legislatiu-e  by  its  inter- 
leading  authority  for  the  common  ference  has  upon  many  occasions 
law  upon  the  subject  of  rents, a  spa-  effected  a  partial  good,  but  it  has 
cies  of  incorporeal  hereditaments  of  never  attempted  to  regulate  the 
great  importance,  the  rules  regulat-  subject  as  a  wliole,  or  to  deal  with 
ing  which  ought  to  be,  but  certainly  it  in  a  manner  worthy  of  an  en- 
are  not,  simple  and  uncomplicated.  lightened  system  of  jurisprudence. 

This  is  in  consequence  of  the  doc-  In  examining  the  subject  of  rents 

trines  at  common  law  having  their  it  is  proposed  to  consider,  I.  What 

origia  in  feudal  times,  and  being,  constitutes  a  rent  and  the  different 

therefore,  by  no  means,  calculated  kinds  thereof ;  II.  How  rents  may 

to  meet  with  the  requirements  of  be  reserved  or  made  payable ;  III. 

a  different  state  of  society.    It  is  What  estate  may  be  had  in  a  rent ; 

{c)  Swinb.  323  ;  3  Keb.  47.  Brownl.  220  ;  Yelv.  167. 
{/)  Cro.  Eliz.  380 ;  Cro.  Jac.  227,  233,  (17)  See  BarwicU  v.  Foster,  Telv,  167. 

311;    1  Bulst.  1,  2;    1  Brownl.    105;  2 

u2 
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rV.  The  payment  of  rents ;  V.  The 
remedies  for  enforcing  tlieir  pay- 
ment; VI.  Eemedies  against  wrong- 
ful proceedings  to  obtain  payment 
of  rents ;  VII.  The  extinguishment 
of  rents. 

I.  What  constitutes  a  Rent  and  its 
different  kinds. 
A  rent  may  be  defined  generally 
to  be  a  fixed  tribute,  'which  issues 
out  of  land  as  part  of  its  actual  or 
possible  profits  (Burt.  Comp.  1053). 
Eents  are  of  three  kinds  :  1 .  Eent 
Service  ;  2.  A  Eent  Charge  ;  and 
3.  Eent  Seek. 


1.    What  constitutes  a  Rent  Service. 

A  rent  service  has  been  defined 
"as  an  annual  return  made  by  the 
tenant,  either  in  labour,  money,  or 
provisions,  in  retribution  for  the 
land  that  passes."  GUb.  on  Eents,  9. 

A  rent  service  is  so  called  be- 
cause, being  connected  with  tenure, 
it  is  accompanied  with  some  cor- 
poral service,  as  fealty  at  least,  as 
where  it  is  due  from  a  tenant  to  the 
lord  of  a  manor  or  other  chief  lord 
of  the  fee  (Litt.  s.  122 ;  Co.  Litt. 
87  b  ;  7  Q.  B.  978),  or  from  a  lessee 
to  the  reversioner ;  as  if  land  be 
let  by  A.  to  B.  for  a  term  in  con- 
sideration of  his  paying  him  a  rent 
of  101..  in  this  case  A.  is  the  re- 
versioner and  the  rent  of  101.  is  a 
rent  service,  and  fealty  is  also  due, 
though  it  be  not  now  demanded. 
In  all  these  cases  the  conmion  law 
gives  as  incident  to  the  reversion  a 
right  of  distress,  that  is  to  say,  of 
taking  certain  goods  of  the  tenant 
upon  nonpayment  of  the  rent.  Co. 
Litt.  142  a. 


The  right  of  distraining  seems  to 
have  originated  as  follows :  when 
the  tenant  did  not  perform  the 
feudal  service  due  to  his  lord,  he 
might  have  been  punished  by  the 
forfeiture  of  his  estate.  But  these 
feudal  forfeitures  were  afterwards 
turned  into  distresses,  according  to 
the  pignory  method  of  the  civil 
law ;  that  is  to  say,  the  land  set 
out  to  the  tenant  was  hypothecated, 
or  as  a  pledge  in  his  hands  to 
answer  the  rent  agreed  to  be  paid 
to  the  landlord  ;  and  the  whole  pro- 
fits arising  from  the  land  were 
liable  to  the  lord's  seizure  for  the 
payment  and  satisfaction  of  it  (Gil- 
bert on  Eents,  4).  Afterwards  the 
severity  of  the  law  came  to  be  miti- 
gated to  a  seizure  of  everything 
found  on  the  land,  and  the  distress 
was  substituted  for  the  seizure  of 
the  feud,  so  that  we  may  easily  ac- 
count for  the  fact  that  the  power 
of  distraining  always  attended  the 
fealty,  and  was  inseparably  incident 
to  the  reversion  ;  for  as  fealty  could 
not  have  been  demanded  by  a 
stranger  from  the  tenant,  nor  con- 
sequently any  forfeiture  have  been 
incurred  by  a  refusal  of  it,  so  like- 
wise a  stranger  could  not  distrain 
the  goods  of  another  person's  tenant 
for  nonpayment  of  rent.  Thus  if 
the  lord  granted  to  a  stranger  a 
rent  which  he  had  reserved  from 
the  tenant  (which  is  in  fact  a  rent 
seek),  the  stranger  could  not  dis- 
train for  it,  as  he  could  not  have 
taken  advantage  of  a  forfeiture  of 
the  land,  for  if  he  could  have  done 
so  the  land  would  have  been  liable 
to  two  different  seizures  at  different 
times.     lb.  5,  6. 
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2.    What  constitutes  a  Rent  Charge. 

A  rent  charge  is  wliere  by  deed 
or  win  one  person  confers  upon 
another  a  rent  issuing  out  of  lands 
either  for  a  limited  or  absolute  in- 
terest, together  with  a  power  of  dis- 
tress to  recover  such  rent.  Litt. 
s.  218. 

Although  a  rent  granted  for  equa- 
lity of  partition  by  one  coparcener 
to  another  is  not  a  rent  service,  be- 
cause there  is  no  tenure  between 
the  parties,  inasmuch  as  it  would 
be  unreasonable  that  the  coparcener 
who  has  parted  with  a  share  of 
the  inheritance  in  lieu  of  the  rent 
should  not  have  a  good  security 
for  its  payment,  the  law,  in  order 
to  encourage  such  partitions,  has 
construed  such  rent  a  rent  charge 
of  coinmon  right,  and  has  given  a 
power  of  distress  for  the  recovery 
of  it.  Litt.  s.  251,  252;  Gilb.  on 
Rents,  19. 

Upon  the  same  principle  where  a 
rent  is  granted  for  equality  of  ex- 
change, or  to  a  widow  in  lieu  of 
dower,  it  will  be  considered  as  a  rent 
charge,  having,  as  incident  thereto 
of  common  right,  a  power  of  dis- 
tress. Co.  Litt.  169  ;  Gilb.  on 
Eents,  20. 

The  holders  of  rent-charges 
created  by  a  railway  company  under 
sections  10  and  11  of  the  Lands 
Clauses  Act,  and  charged  on  the 
undertaking  of  the  railway  com- 
pany, have  a  first  charge  on  the 
lands  of  the  company  comprised  in 
the  deeds  of  charge,  and  are  entitled 
to  have  their  rent-charges  paid  out 
of  the  net  earnings  of  the  under- 
taking in  priority  to  debenture 
holders.  Eyton  v.  Denbigh,  Sfc.  Rail- 
icay  Company,  7  L.  E.,  Eq.  439. 


3.    What  constitutes  a  Rent  Seek. 

A  rent  seek  or  redditus  siccus  is, 
first,  where  either  a  rent  has  been 
conferred  by  deed  or  wOl  by  one 
person  upon  another  without  a  •power 
of  distress,  in  which  case  the  grantee, 
•not  having  the  reversion  or  any 
right  by  reason  of  tenure,  he  could 
not  at  common  law  recover  rent  by 
distress  (Litt.  s.  218 ;  Buttery  v. 
Robinson,  3  Bing.  392 ;  Sollory  v. 
Leaver,  9  L.  E.,  Eq.  22) ;  or,  se- 
condly, where  the  rent  was  origin- 
ally rent  service,  but  subsequently 
was  separated  from  the  seignory 
or  reversion.     Burt.  Comp.  1056. 

There  are  rents  called  rents  of 
assize,  or  certain  rents  at  which  free- 
holders or  copyholders  of  a  manor 
have  held  under  the  lord  from  time 
immemorial,  and  chief  rents,  similar 
rents  paid  by  freeholders,  both  of 
which  are  sometimes  called  quit 
rents.  2  Inst.  19;  1  Steph.  Comm. 
650. 

All  these  rents  are  now,  as  well 
as  rents  seek,  made  recoverable  by 
distress ;  for  by  the  5th  section  of 
4  Geo.  2,  c.  28,  it  is  enacted,  "  that 
all  and  every  person  or  persons, 
bodies  politic  and  corporate,  shall 
and  may  have  the  like  remedy  by 
distress,  and  by  impounding  and 
selling  the  same  in  cases  of  rent 
seek,  rents  of  assize,  and  chief  rents, 
which  have  been  duly  answered  or 
paid  for  the  space  of  three  years 
within  the  space  of  twenty  years, 
before  the  first  day  of  this  session 
of  parliament,  or  shall  be  hereafter 
created,  as  in  case  of  rent  reserved 
upon  lease,  any  law  or  usage  to  the 
contrary  notwithstanding." 

Unless  the  case  is  brought  within 
this  section  of  the  act,  a  rent  seek 
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cannot  Ibe  recovered  by  distress. 
Bradhury  v.  Wright,  Doug.  627. 

It  is  not  however  necessary  that 
the  three  years  there  mentioned, 
during  which  the  rents  must  have 
been  paid  in  order  to  give  the  re- 
medy by  distress,  should  be  con- 
secutive. Musgrave  v.  Emmerson, 
10  Q.  B.  326  ;  Buttery  v.  Rohinson, 
3  Bing.  392. 

And  inasmuch  as  a  person  having 
a  rent  seek  has  power  to  distrain 
under  the  statute  of  Geo.  2,  and 
thus  help  himself,  the  Court  of 
Chancery  has  refused  to  appoint  a 
receiver  where  the  rent  was  in 
arrear  {Sollory  v.  Leaver,  9  L.  E., 
Eq.  22) ;  any  more  than  it  would  do 
so  under  similar  circumstances 
where  the  owner  of  a  rent-charge 
had  a  power  of  distress  under  a 
deed.  Buxton  v.  Monhhouse,  G. 
Coop.  Eep.  41.  See  also  Kelsey  v. 
Kelsey,  17  L.  E.,  Eq.  496. 

And  in  a  proper  case,  although 
a  receiver  has  been  appointed,  the 
Court  has  given  leave  to  the  owner 
of  the  rent-charge  to  distrain  the 
goods  and  chattels  on  the  land. 
Eyton  V.  Denhigh,  Sfc.  Railway  Com- 
pany, 6  L.  E.,  Eq.  488 ;  and  see 
Eyton  V.  Denbigh,  ^c.  Railway  Com- 
pany, 6  L.  E.,  Eq.  14. 

Eailway  rolling  stock  when  on 
hire  is  protected  from  distraint. 
See  35  &  36  Vict.  c.  50. 

All  rights  to  periodical  pay- 
ments, not  issidng  out  of  land,  as 
they  are  merely  personal,  although 
they  may  be  payable  to  a  man  and 
his  heirs,  are  mere  annuities.  Co. 
Litt.  2  a;  Aulin  v.  Baly,  4  B.  & 
Aid.  59. 

So  where  the  property  in  land  and 
its  management    are  vested  in  a 


corporation,  as,  for  instance,  an 
hospital,  which  is  to  receive  the 
rents,  and  amongst  other  purposes 
pay  the  residue  among  certain  in- 
mates, such  inmates  will  not  be 
entitled  to  a  rent-charge,  but  to  a 
mere  money  payment ;  they  woidd 
not  therefore  be  able  to  distrain  for 
non-payment.  Steele  v.  Bosworth, 
18C.  B.,  N.  S.  22;  34  L.  J.,  0.  P. 
67  ;  Simey  v.  Marshall,  8  L.  E.,  C. 
P.  269. 

Formerly,  when  a  rent-charge  or 
annuity,  for  any  life  or  lives,  or  for 
any  term  of  years  or  greater  estate 
determinable  on  any  life  or  lives, 
was  granted  for  a  pecuniary  con- 
sideration or  money's  worth  (unless 
secured  on  lands  of  equal  or  gTeater 
value  than  the  annuity,  and  of 
which  the  grantor  was  seised  in  fee 
simple  or  fee  tail  in  possession),  it 
was  reqmsite  that  a  memorial  there- 
of within  thirty  days  after  the  exe- 
cution of  the  deed  should  be  inroUed 
in  the  Court  of  Chancery,  otherwise 
the  same  would  be  void  (53  Geo.  3, 
c.  141 ;  3  Geo.  4,  c.  92  ;  7  Geo.  4,  c. 
75).  Such  memorial  was  rendered 
unnecessary  by  17  &  18  Vict.  o.  90, 
repealing  the  last-mentioned  sta- 
tutes. 

By  a  recent  statute  however  an- 
nuities or  rent-charges,  granted 
after  the  26th  April,  1856,  other- 
wise than  by  marriage  settlement  or 
■will,  for  a  life  or  Hves,  or  for  any 
term  or  greater  estate  determinable 
on  a  life  or  lives,  shall  not  affect  any 
lands,  tenements,  or  hereditaments, 
as  to  purchasers,  mortgagees,  or 
creditors,  until  the  particulars  men- 
tioned in  the  act  are  registered 
in  the  Coiu't  of  Common  Pleas. 
18  &  19  Vict.  c.  15,  ss.  12—14. 
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n.  How  a  Rent  may  he  reserved  or 
made  payable. 

1 .   What  may  he  a  Rent. 

Although  rent  is  usually  reserved 
or  made  payable  in  money,  it  is  not 
necessarily  so,  for  it  may  be  re- 
served, according  to  Coke,  "as  ■well 
in  the  deUvery  of  hens,  capons, 
roses,  spurs,  bows,  shafts,  horses, 
hawks,  -wheat,  or  other  profit  that 
lieth  in  render,  office,  attendance 
and  such  like."  Co.  Litt.  142  a. 
So,  it  has  been  determined,  that 
holding  lands  by  the  service  of 
keeping  up  a  grindstone  for  the 
convenience  of  a  parish  {Doe  v. 
Rohinson  v.  Hinde,  2  M.  &  Eob. 
441;  and  see  7  Q.  B.  978;  sed  vide 
Sug.  Eeal  Prop.  Stat.  60,  2nd  ed.), 
of  cleansing  the  parish  church 
{Doe  d.  Edney  v.  Benham,  7  Q.  B. 
976,  981),  or  of  ringing  the  church 
bells  at  stated  hours  {Doe  d.  Edney 
V.  Billet,  7  Q.  B.  976,  983),  without 
any  pecuniary  render,  is  a  rent 
service  for  the  nonperformance  of 
which  a  distress  might  be  made. 

Eent  must  be  either  certain,  or 
what  can  be  reduced  to  a  certainty. 
Co.  Litt.  96  a.  Thus  a  man  might 
hold  of  his  lord  to  shear  aU  the 
sheep  depasturing  within  his 
manor,  and  this  reservation  is  cer- 
tain enough,  because  although  the 
number  might  vary,  yet  it  might 
be  ascertained  by  reference  to  the 
manor,  and  the  lord  might  distrain 
in  case  the  tenant  did  not  render 
the  services  reserved.  (lb.)  ,  An.d 
there  may  be  a  reservation  of  a 
corn  rent  or  an  annual  sum  in  Heu 
thereof  {Blewett  v.  Jenkins,  12  C.B. 
(N.  S.)  16).  And  it  has  been  held 
in  the  case  of  customary  tenants, 


that  in  the  absence  of  a  custom  to 
the  contrary,  the  election  is  with 
the  tenant,  to  pay  either  in  money 
or  corn  (lb.);  but  it  seems  that  if 
the  tenant  made  default  in  pay- 
ment on  the  day,  the  election  might 
be  with  the  lord,  and  he  might 
bring  his  action  either  for  the  corn 
rent  or  the  money.    lb.  p.  31. 

A  rent  cannot  consist  of  part  of 
the  annual  profits  of  the  land,  as  of 
the  vesture  or  herbage  thereof  (lb. 
142  a),  for  this  would  be  an  excep- 
tion  of  part  of  the  thing  granted, 
and  not  a  reservation  (Co.  Litt. 
47  a ;  see  also  Wichham  v.  Hawlcer, 
1  Mees.  &  W.  63;  Doe  d.  Douglas 
V.  Lock,  2  Ad.  &  E.  705 ;  The  Dur- 
ham and  Sunderland  Railway  Com- 
pany V.  Walker,  2  Q.  B.  940  ; 
Pannell  v.  Mill,  3  0.  B.  625); 
though  it  seems  in  the  case  of 
mines  it  may  consist  of  a  portion 
of  the  ore,  which  is  part  of  the 
land  itself.  Camphell  v.  Leach, 
Amb.  740;  Buckley  v.  Kenyon,  10 
East,  139;  Rex  y.  Earl  of  Pomfret, 
5  M.  &  S.  139;  sed  vide  Rex  v. 
Inhabitants  of  St.  Austell,  5  B.  & 
Aid.  693;  Daly  v.  Beckett,  24  Beav. 
114. 

So  where  a  person  held  land  for 
which  he  paid  2Z.  per  acre,  without 
reference  to  the  use  made  of  the 
land,  and  a  royalty  of  \s.  &d.  for 
every  thousand  bricks  moulded  in 
one  year,  it  was  held  by  the  Court 
of  Queen's  Bench,  that  the  royalty, 
together  with  the  annual  fixed 
charge,  was  properly  considered  as 
the  rent.  The  Queen  v.  Westbrook, 
10  Q.  B.  178,  203. 

2.   Out  of  what  Rent  may  issue. 
As  a  general  rule,  a  rent  can  only 
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issue  out  of  a  corporeal  heredita- 
ment, inasmuch  as,  although  capa- 
ble of  being  demised,  no  resort  by 
way  of  distress  can,  from  their 
nature,  be  had  to  incorporeal  here- 
ditaments. Thus  a  rent  wiU  not 
issue  out  of  a  right  of  common  or 
an  advowson  in  gross.  Gilb.  on 
Eents,  20—23 ;  Co.  Litt.  47  a, 
142  a;  3  Cruise,  Dig.  275. 

Although  a  sum  made  payable 
out  of  incorporeal  hereditaments 
cannot  be  sued  for  as  a  rent,  it  may 
be  recovered  in  an  action  of  debt,  as 
a  sum  due  on  a  contract.  Jewel's 
Case,  6  Co.  3 ;  Co.  Litt.  47  a. 

There  are,  however,  some  excep- 
tions to  the  rule.  Thus  a  rent  may 
be  good  if  reserved  out  of  a  rever- 
sion or  remainder,  for,  although 
they  are  incorporeal  hereditaments, 
they  will  become  corporeal,  and  a 
distress  may  be  taken  on  the  deter- 
mination of  the  particular  estate 
(Co.  Litt.  47  a).  Upon  the  same 
principle,  if  the  lord  grants  his 
seignory,  reserving  rent,  the  reser- 
vation is  good,  because  there  is  a 
prospect,  though  distant,  of  a 
remedy  by  distress  iipon  the 
escheat  of  the  tenancy.  2  Eoll. 
Abr.  446. 

So,  by  statute,  rents  may  be 
reserved  out  of  incorporeal  heredi- 
taments, as  in  the  case  of  leases  of 
tithes  under  5  Geo.  3,  c.  17 ;  and  a 
lessee  of  tithes  is  liable  on  his 
covenant  to  pay  rent,  notwithstand- 
ing the  tithes  have  been  commuted 
for  a  rent-charge,  his  remedy  being 
by  surrender  of  his  lease,  under 
the  88th  section  of  the  Tithe  Com- 
mutation Act  (6  &  7  Wm.  4, 
c.  71).  Tasker  v.  Bullman,  3  Exch. 
851. 


The  crown,  moreover,  may  re- 
serve rent  out  of  an  incorporeal  in- 
heritance, because  by  its  preroga- 
tive it  may  distrain  on  all  the  lands 
of  its  lessee  for  such  rent;  and 
having  such  remedy  for  the  rent, 
there  is  no  reason  that  the  reserva- 
tion should  not  be  good.  Co.  Litt. 
47,  n.,  284;  7  Bac.  Abr.  10,  7th  ed. 

A  rent  may  be  reserved  out  of 
the  vesture  or  herbage  of  land, 
because  the  lessor  may  go  upon 
the  land  to  distrain  the  lessee's 
beasts  feeding  thereon.  Co.  Litt. 
47  a;  2  EoH.  Abr.  446;  GUb.  on 
Eents,  26. 

If  a  rent  is  reserved  out  of  two 
things,  as  for  instance,  a  messuage 
and  furniture,  and  one  of  those 
things,  i.e.  the  furniture,  is  of  such 
a  kind  as  that  rent  will  not  issue 
therefrom,  it  will  in  point  of  re- 
medy be  held  to  issue  wholly  out 
of  the  other  thing,  i.e.  the  messuage. 
See  Fareivell  v.  Dickenson,  6  B.  & 
C.  251;  Vin.  Abr.  "Eeservation," 
0  ;  Dohitofte  v.  Curteen,  Cro.  Jac. 
452  ;  Emmot  v.  Cole,  Cro.  EHz.  255. 

3.  To  whom  Rents  may  be  reserved. 
As  a  general  rule  a  rent  can  only 
be  reserved  to  the  lessor  or  his  heirs, 
and  not  to  a  stranger.  Hence  it  is 
said  by  Littleton,  "That  no  rent 
(which  is  properly  called  a  rent)  can 
be  reserved  upon  any  feoffment,  gift 
or  lease,  to  any  person,  but  to  the 
feoffor,  donor,  or  lessor,  or  their 
heirs,  and  in  no  manner  to  a 
stranger."  Litt.  s.  346.  In  Oates 
V.  Frith,  Hob.  130,  where  a  father 
seised  in  fee,  and  his  son  joined  in 
a  lease,  to  commence  after  the  death 
of  the  father,  rendering  rent  to  the 
son,  upon  the  father's   death  the 
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reservation  of  reat  •was  held  void, 
even  altiiough  in  tlie  event  the  son 
turned  out  to  be  heir  of  the  lessor  ; 
but  if  the  reservation  had  been  to 
the  lessor  and  his  heirs  it  would 
have  been  good,  for  though  the 
father  would  never  have  had  it  in 
his  power  to  demand  the  rent,  the 
son  would  have  taken  it  not  as  pur- 
chaser, but  as  incident  to  the  rever- 
sion which  he  took  from  his  father 
by  descent.  Co.  Litt.  213  b,  n.  1 ; 
Ld.  Nott.  MSS.  [note  115].  See 
also  Doe  d.  Barher  v.  Lawrence,  4 
Taunt.  23  ;  Cheiham  v.  Williamson, 
4  East,  469 ;  Moore  v.  The  Earl  of 
Plymouth,  3  B.  &  Md.  66. 

Eent  may  be  reserved  to  one  of 
two  joint  tenants  upon  the  demise 
of  his  share  to  the  other,  with  the 
usual  incidents  of  a  reversion  and 
right  to  distrain.  Coivperr.  Fletcher, 
6  Best  &  Sm.  464. 

III.  Estate  which  may  he  had  in  a 
Rent  and  its  Incidents. 

A  rent-charge  may  be  limited  to 
a  person  and  his  heirs  which  gives 
him  an  estate  in  fee  simple  in  it. 
3  Cruise,  Dig.  289. 

So  a  person  may  be  tetiant  in  fee 
of  a  rent-service  created  before  the 
statute  Quia  Emptores  (18  Ed.  1, 
c.  1 ) ;  but  since  that  statute  a  rent- 
service  in  fee,  which  is  sometimes 
termed  a  fee  farm-rent,  cannot  be 
reserved,  upon  a  conveyance  from 
one  subject  to  another  in  fee,  be- 
cause by  the  operation  of  the  statute 
Quia  Emptores  upon  a  grant  of  land 
in  fee  simple,  the  grantee  holds  not 
of  the  grantor,  but  of  the  person  of 
whom  the  grantor  held,  the  grantor 
having  no  reversion  left  in  him, 
there  is  no  tenure  between  him  and 


the  grantee  :  and,  consequently,  as 
a  rent-service  is  only  incidental  to 
tenure,  there  is  no  rent-service  (Co. 
Litt.  144  a,  n.  5)  ;  it  would,  how- 
ever, be  considered  as  a  rent-charge 
for  which,  under  an  express  power 
in  the  grant,  a  distress  might  be 
taken  (lb.),  and  in  the  absence  of 
such  power  it  would  be  considered 
as  a  rent-seek,  and  as  such,  if 
brought  within  the  5th  section  of 
4  Geo.  2,  0.  28,  by  payment  for  three 
years,  it  might  be  distrained  for. 
Bradbury  v.  Wright,  2  Dougl.  624. 

These  rent-charges  in  fee  simple 
are  not  uncommon,  especially  in  the 
towns  of  Liverpool  and  Manchester, 
where  it  is  the  usual  practice  to 
dispose  of  an  estate  in  fee  simple 
in  lands  for  building  purposes,  in 
consideration  of  a  rent-charge  in  fee 
simple  by  way  of  ground  rent,  to  be 
granted  out  of  the  premises  to  the 
original  owner. 

So  there  may  be  an  estate  tail 
(Cruise,  Dig.  289),  an  estate  for  life 
or  pur  autre  vie,  or  for  years  in  a 
rent  (lb.).  As  to  occupancy  of  a 
rent,  see  ante,  pp.  51,  52,  63. 

A  rent  in  fee  or  in  tail  will  be 
subject  to  the  usual  incidents  to 
real  property,  viz.  curtesy  (Co.  Litt. 
29  a)  and  dower  (lb.  32  a),  and  see 
ante,  p.  68,  and  Chaplin  v.  Chaplin, 
3  P.  Wms.  229. 

A  rent-charge  may  be  granted  in 
remainder  after  a  limitation  to  a 
person  for  life  {Salter  v.  Butler, 
Yelv.  9),  and  if  granted  de  novo, 
may,  even  at  common  law,  com- 
mence in  futuro  (Cruise,  Dig.  293). 
A  rent,  however,  in  esse  or  already 
created  cannot  at  common  law  be 
granted  to  commence  in  futuro. 
lb. ;  Gilbert  on  Eents,  60, 
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As  to  rents  under  the  Statute  of 
Uses,  see  post,  note  to  TyrrelVs 
Case. 

IV.  The  Payment  of  Rents. 
With  regard  to  the  payment  of 
rents,  these  considerations  naturally 
arise: — 1.  Where  rent  is  payable; 

2.  At  what  time  it  becomes  due  ; 

3.  Its  amount,  and  what  deductions 
may  be  made  therefrom ;  4.  The 
mode  of  its  payment ;  5.  To  whom 
rents  are  payable,  and  herein  of 
apportionment. 

1 .  Where  Rent  is  payable. 
Where  a  particular  place  is  by 

contract  fixed  upon  for  the  payment 
of  the  rent,  it  must  of  course  be  paid 
there.  In  the  absence  of  contract, 
the  proper  place  for  making  the 
payment  is  on  the  demised  premises. 
Boroiighes' s  Case,  4  Co.  72  a ;  S.  C. 
nom.  Burrough  v.  Taylor,  Mo.  404 ; 
Co.  Litt.  201  b,  202  a. 

2.  At  what  Time  Rent  becomes  due. 
Eent  does  not,  strictly  speaking, 

become  due  until  midnight  of  the 
day  mentioned  for  its  payment.  Cut- 
ting V.  Derby,  2  Bl.  1077;  Leftley 
V.  Mills,  4  T.  E.  173;  Norris  v. 
Harrison,  2  Madd.  268. 

Where,  however,  the  landlord 
desires  to  take  advantage  of  a  con- 
dition of  re-entry  for  nonpayment, 
or  the  tenant  desires  to  avoid  a  for- 
feiture, the  proper  time  for  the  de- 
mand by  the  former,  and  tender  by 
the  latter,  is  sunset  of  the  day  of 
payment.  Plowd.  1 72  ;  Duppa  v. 
Mayo,  1  Wms.  Saund.  287  ;  Tinckler 
V.  Prentice,  4  Taunt.  549 ;  Haldane 
V.  Johnson,  8  Exch.  694 ;  Doe  d. 
Wheeldon  v.  Paul,  3  0.  &  P.  613  ; 


Acocks  V.  Phillips,  6  H.  &  N,  183  ; 
Tulton  v.  Darke,  5  H.  &  N.  647. 

But  by  15  &  16  Vict.  c.  76,  s.  210, 
re-enacting  4  Geo.  2,  c.  28,  s.  2,  no 
formal  demand  or  re-entry  is  neces- 
sary before  ejectment,  provided  half 
a  year's  rent  be  due,  and  no  suffi- 
cient distress  is  found  on  the  pre- 
mises. 

It  is  of  much  importance  for  both 
parties  to  remember  at  what  time 
rent  becomes  due,  not  only  in  order 
that  the  person  demanding  it  may 
not  by  mistake  take  proceedings 
prematurely  to  obtain  payment 
thereof,  but  also  because  ignorance 
of  the  law  on  the  part  of  the  person 
who  ought  to  pay  it  may  lead  in 
some  cases  to  a  forfeiture  of  the 
premises,  in  others  to  a  payment 
of  the  rent  to  a  person  not  entitled 
thereto.  For  instance,  if  the  lessor 
being  seised  in  fee,  died  intestate 
on  the  rent  day  between  sunset  and 
midnight,  as  the  rent  would  not  be 
due  untU  the  latter  period  (the 
Apportionment  Acts,  previous  to 
the  Apportionment  Act,  1870  (33 
&  34  Vict.  c.  35)  (see  post,  306)  not 
applying  to  such  a  case),  the  whole 
of  the  rent  due  since  the  last  rent 
day  wotdd  be  payable  to  the  heir- 
at-law,  as  incident  to  the  reversion 
which  descends  to  him,  and  not  to 
the  personal  representatives  of  the 
lessor.  Duppa  v.  Mayo,  1  Wms. 
Saund.  287. 

Lord  Coke  in  the  principal  case 
has  classified  what  he  terms  "the 
times  of  payment "  of  rents,  he 
might  more  accurately  have  spoken 
of  the  result  of  the  payment  of 
rent  at  different  times. 

1 .  If  the  rent  be  paid  before  the 
day,  although  the  receipt  thereof  be 
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sufficient  to  give  tlie  landlord  seisin 
if  paid  for  that  purpose,  yet  it  is 
both  voluntary  and  not  satisfactory. 
And  it  has  been  held,  -where  rent 
has  been  paid  lefore  the  day,  al- 
though the  lessor  lived  untU  the 
day,  but  died  before  midnight,  that 
although  it  -was  a  good  payment  as 
to  the  tenant,  yet  that  the  executor 
of  the  lessor  ought  to  make  the 
same  good  to  the  person  entitled  to 
the  reversion.  Lord  Rochingham  v. 
Penrice,  1  Swanst.  345,  n. 

2.  If  the  tenant  paid  the  rent  on 
the  morning  of  the  day  on  which  it 
became  due,  and  the  landlord  died 
two  hours  before  noon,  although 
the  payment  was  voluntary,  it  would 
be  satisfactory  as  against  the  heir, 
to  whom  the  lands  descend  [Dibble 
V.  Bowater,  2  E.  &  B.  564),  though 
not  as  against  the  crown.  44  E.  3, 
3  b. 

3.  A  payment  of  rent  made  at 
the  last  instant  of  the  day  men- 
tioned for  payment  of  the  rent, 
although  voluntary,  is  satisfactory 
against  aU  persons. 

4.  After  that  time  the  payment 
of  rent  is  not  only  satisfactory,  but 
also  coercive  or  liable  to  be  com- 
pelled by  coercion. 

3.  The  amount  of  Rent,  and  what 
Deductions  may  he  made  from,  it. 
The  tenant  must  of  course  pay 
the  fuU  amount  of  rent  due,  unless 
there  are  any  deductions  which  he 
can  legally  make  therefrom.  He 
may,  for  instance,  deduct  such 
taxes  and  rates  which  he  has,  in 
obedience  to  the  legislature,  paid 
in  the  first  instance,  and  which  are 
afterwards  to  be  deducted  from  the 
rent  payable  to  the  lessor,  as,  for 
instance,  the  land-tax  (38  Geo.  3,  c. 


6,  s.  17  ;  Sttibbs  v.  Parsons,  3  Barn. 
&  Aid.  516),  tithe  rent-charge  (6  &  7 
Will.  4,  c.  71,  s.  80),  and  iticome- 
tax  (5  &  6  Vict.  c.  35,  Schedule  A, 
No.  4,  Eule  9 ;  see  also  Franklin  v. 
Carter,  1  0.  B.  750),  sewers  rates 
{S,nith  V.  Humble,  15  C.  B.  321), 
unless  he  has  entered  into  a  con- 
tract with  the  lessor,  whereby  (ex- 
cept in  the  case  of  the  income  tax, 
which  the  legislature  has  forbidden 
him  to  do,  5  &  6  Vict.  c.  35,  s.  73) 
he  takes  those  payments  upon  him- 
self. 

It  has,  however,  been  recently 
decided  at  law,  that  there  is  no 
illegality  in  a  covenant  for  an  in- 
crease of  rent  during  the  period 
for  which  the  premises  should  be 
charged  with  an  income  or  property 
tax,  and  that  the  landlord  is  en- 
titled to  be  paid  the  larger  rent 
stipulated  for.  Colbron  v.  Travers, 
12  0.  B.,  N.  S.  181.  See  also 
Readel  v.  Pitt,  13  W.  E.  (V.  C.  8.) 
287 ;  Davies  v.  Fitton,  2  Dru.  & 
War.  225.) 

A  tenant  ought  to  deduct  the 
property  tax  in  his  next  payment 
of  rent,  for  if  he  omit  to  do  so, 
he  cannot  afterwards  recover  the 
amount  as  money  paid  to  the  use  of 
his  landlord.  Cumming  v.  Bed- 
borough,  15  Mee.  &  W.  438. 

Many  other  rates,  such  as  poor- 
rates,  highway  rates,  county  and 
borough  ratesfallupon  the  occupier. 

If  the  tenant  in  possession  be  an 
underlessee,  he  may,  in  order  to 
protect  himself  from  distress  on  the 
part  of  the  superior  landlord,  pay 
any  arrears  of  rent  due  from  his 
own  lessor,  and  deduct  the  sum  so 
paid  from  his  own  rent.  Sapsford 
V.  Fletcher,  4  T.  E.  511  ;  Exall  v. 
Partridge,  8  T.  E.  308  ;  Taylor  v. 
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Zamira,  6  Taunt.  524 ;  Johnson  v. 
Jones,  9  Ad.  &  Ell.  809  ;  Wheeler  v. 
Branscombe,  5  Q.  B.  373. 

Tlie  principle  upon  wHcli  the  de- 
cisions proceed  is,  ttat  as  tlie  land- 
lord, either  expressly  or  by  impli- 
cation, undertakes  to  protect  the 
tenant  in  the  undisturbed  enjoy- 
ment of  the  property  demised,  he 
by  implication  authorizes  him  to 
apply  his  rent  due  or  accruing  due 
for  that  purpose  {Graham  v.  All- 
sopp,  3  Exch.  186  ;  Jones  t.  Morris, 
lb.  742 ;  Boodle  v.  Campbell,  7  Mann. 
&  Gr.  386) ;  and  the  underlessee 
may  make  the  payment,  upon  the 
superior  landlord  demanding  it, 
although  he  may  not  have  threat- 
ened to  distrain  his  goods.  See 
Carter  v.  Carter,  5  Bing.  406  ; 
Valjjy  V.  Manley,  1  0.  B.  594. 

However,  a  tenant  of  a  mort- 
gagor in  possession  cannot,  in  an 
action  brought  against  him  by  his 
landlord  for  use  and  occupation, 
plead  a  notice  from  the  mortgagee 
who  was  entitled  to  the  land  during 
the  whole  period  of  occupation, 
claiming  the  mesne  profits,  although 
he  might  plead  an  actual  payment 
upon  a  demand  by  the  mortgagee. 
Wilton  V.  Dunn,  17  U.  B.  294. 

As  to  the  respective  rights  of 
mortgagors  and  mortgagees  to  rents, 
see  Moss  v.  Gallimore,  2  Sm.  L.  C. 
629,  7th  ed. 

4.  The  Mode  of  Payment  of  Rent. 
Like  any  other  payment  as  be- 
tween debtor  or  creditor,  rent  may 
be  paid  either  to  the  landlord  him- 
self or  to  any  duly  authorized  agent 
{Owen  V.  Barroto,  1  Bos.  &  Pul. 
N.  E.  101;  Goodland  Y.  Bleivith,  1 
Camp.  477  ;  Wilkinson  v.  Candlish, 
5   Exch.    91)  by  a  remittance  by 


post,  if  authority  be  given  by  the 
landlord,  either  expressly  or  by  im- 
plication, as  where  the  tenant  has 
been  accustomed  so  to  remit  it 
{Warwick  v.  NoaJces,  Peake,  98). 
As  to  payment  by  giving  cheques, 
see  Pearce  v.  Davis,  1  M.  &  Eob. 
365  ;  Houghr.  May,  4  Ad.  &  EU.  954. 
And  although  a  security,  as  a 
bond  (1  EoU.  Abr.  "Debt,"  "Ex- 
tinguishment "  (A),  pi.  2,  p.  605), 
even  on  account  of  a  judgment  debt 
{Baker  v.  Walker,  14  Mees.  &  "W. 
465),  or  a  promissory  note  or  bill  of 
exchange  payable  at  a  future  day 
{Davis  V.  Gyde,  2  Ad.  &  EU.  623), 
be  given  for  payment  of  rent,  as 
the  rent  ranks  as  high  as  a  specialty 
debt  (  Willett  v.  Earle,  1  Vern.  490  ; 
Gage  v.  Acton,  Carth.  511;  Thomp- 
son V.  Thompson,  9  Price,  471),  it 
will  not  merge  in  the  security  as  if 
it  had  been  a  mere  simple  contract 
debt,  and  consequently  the  land- 
lord's remedy  by  distress  is  not  sus- 
pended by  his  having  taken  the 
security.  See  1  EoU.  Abr.  "  Debt," 
"Extinguishment"  (A),  pi.  2,  p. 
605  ;  Skerry  v.  Preston,  2  Chit. 
245  ;  Davis  v.  Gyde,  2  Ad.  &  EU. 
623 ;  Parrott  v.  Anderson,  7  Exch.  93. 

5.  To  whom  Rents  are  payable,  and 
herein  of  Apportionment. 
If  rent  be  reserved  generaUy,  with- 
out saying  to  whom,  the  law  wiU 
give  it  as  incident  to  the  reversion 
upon  the  lessor's  death  intestate,  if 
he  be  seised  in  fee,  to  his  heir  at  law, 
and,  if  he  have  merely  a  chattel  in- 
terest, to  Ms  executor  or  administra- 
tor. 21  H.  7,  25,  pi.  2  ;  Whitlock'a 
Case,  8  Co.  71 ;  Gouldsb.  148,  pi. 
68  ;  Sacheverel  v.  Frogate,  1  Vent. 
161  ;  Bland  Y.  Inman,  8ir"W.  Jones, 
308,  309. 
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Where  a  person  dies  leaving  a 
presumptive  heir,  and  Ms  wife  after- 
wards gives  birth  to  a  son — the 
absolute  heir,  if  the  presumptive 
heir  before  the  birth  of  the  post- 
humous son  enters  and  receives  the 
rents,  an  action  of  account  -will  not 
lie  against  him,  and  he  will  be  en- 
titled to  retain  what  he  has  received 
and  lawfully  acquired ;  but  he  wiU 
not  be  entitled  to  any  intermediate 
rents  not  received  before  the  birth 
of  the  heir.  Gooclale  v.  Gaivthorne, 
2  Sm.  &  GifE.  375.  See  also  Good- 
title  V.  Newman,  3  Wils.  526  ;  Basset 
v.  Basset,  3  Atk.  202;  Bulloch  v. 
Stones,  2  Ves.  521  ;  Boe  v.  Clarle, 
2  H.  Black.  399. 

If  the  lessor  has  by  deed  or  wiU. 
conveyed  or  devised  the  reversion 
upon  his  death,  in  the  first  case  his 
grantee,  in  the  second  his  devisee, 
win  be  entitled  to  the  rents.  If  the 
lessor  were  only  tenant  for  life  or 
years,  the  rents  would  then  be  pay- 
able to  the  remainderman. 

As  to  the  effect  of  particular  forms 
of  reservations  of  rent,  see  2  Piatt, 
Leases,  88. 

6.  Apportionment  of  Rent  in  respect 
of  Time. 
At  common  latv,  as  is  laid  down 
in  the  principal  case,  there  is  no 
apportionment  of  rent,  in  respect  of 
time,  rent  not  being  held  to  accrue 
due  like  interest  de  die  in  diem, 
but  only  to  become  payable  in  the 
event  of  the  accomplishment  of  the 
fuU  period  upon  the  expiration  of 
which  it  is  made  payable.  Thus  if 
the  lessor  seised  in  fee,  or  having  a 
limited  interest  with  a  power  of 
leasing,  died  in  the  interval  between 
two  days  of  payment,  his  personal 
representatives    at    common    law 


(before  it  was  altered  by  the  statutes 
hereinafter  referred  to),  could  not 
claim  the  rent  up  to  the  time  of 
his  death,  but  it  would  go  as  inci- 
dent to  the  reversion  either  to  the 
heir  at  law,  devisee  or  remainder- 
man, as  the  case  might  be.  Earl 
of  Strafford  v.  Lady  Wentworth, 
Prec.  Oh.  555;  1  P.Wms.  180;  Lord 
RocMngham  v.  Penrice,  1  P.  Wms. 
177  ;  Salk.  578  ;  Norris  v.  Harrison, 
2  Madd.  268. 

The  inconvenience  of  this  rule  of 
common  law  was  shown  most  strik- 
ingly ia  the  case  (remedied  by  the 
Apportionment  Act,  11  Geo.  2,  c.  19, 
s.  15),  where  a  person  having  a 
limited  interest  in  land  as  a  tenant 
for  life  without  a  power,  granted  a 
lease,  reserving  rent  payable  half- 
yearly,  and  died  in  the  interval  be- 
tween the  rent  daj's,  the  lessee  was 
only  bound  to  pay  the  rent  up  to 
the  last  rent  day,  and  was  not  bound 
to  pay  any  from  that  time  up  to  the 
determination  of  the  lease  by  the 
death  of  the  tenant  for  life  {Bar- 
wicke  V.  Foster,  Cro.  Jac.  227,  228 
Jenner  v.  Morgan,  1  P.  "Wms.  392 
Hay  V.  Palmer,  2  P.  Wms.  502) 
for  the  executors  of  the  tenant  for 
life  could  not  bring  an  action  for 
use  and  occupation,  nor  could  the 
remainderman  claim  the  rent,  for  he 
was  only  entitled  to  what  became 
due  during  his  time.  Amb.  App. 
809,  Blunt's  Ed. 

To  prevent  the  injustice  occa- 
sioned by  this  state  of  the  common 
law  as  to  rents,  11  Geo.  2,  c.  19, 
s.  15,  was  passed,  by  which,  after 
recitiag  as  foUows,  "whereas  when 
any  lessor  or  landlord  having  only 
an  estate  for  life  in  the  lands,  tene- 
ments or  hereditaments  demised 
happens  to  die  before  or  on  the  day 
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on  -wliioli  any  rent  is  reserved  or 
made  payable,  such  rent  or  any 
part  thereof  is  not  by  law  recover- 
able by  the  executors  or  adminis- 
trators of  such  lessor  or  landlord, 
nor  is  the  person  in  reversion  en- 
titled thereto,  any  other  than  for 
the  use  and  occupation  of  such 
lands,  tenements,  or  hereditaments, 
from  the  death  of  the  tenant  for 
life,  of  which  advantage  hath  been 
often  taken  by  the  undertenants, 
who  thereby  avoid  paying  anything 
for  the  same,"  &o.,  it  is  enacted, 
that  "where  any  tenant  for  life  shall 
happen  to  die  before  or  on  the  day 
on  which  any  rent  was  reserved  or 
made  payable  upon  any  demise  or 
lease  of  any  lands,  tenements  or 
hereditaments,  which  determined  on 
the  death  of  such  tenant  for  life,  the 
executors  or  administrators  of  such 
tenant  for  life  shall  and  may,  in  an 
action  on  the  case,  recover  of  and 
from  such  undertenant  or  under- 
tenants of  such  lands,  tenements  or 
hereditaments,  if  such  tenant  for 
life  die  on  the  day  on  which  the 
same  was  made  payable,  the  whole, 
or  if  before  such  day,  then  a  propor- 
tion of  such  rent,  according  to  the 
time  such  tenant  for  Hfe  lived  of 
the  last  year  or  quarter  of  a  year, 
or  other  time  in  which  the  said  rent 
was  growing  due  as  aforesaid, 
making  all  just  allowances,  or  a 
proportionable  part  thereof,  respec- 
tively. 

Although  the  statute  (11  Geo.  2, 
0.  19)  only  enacts  that  the  rent  shall 
be  apportionable  on  the  death  of  a 
tenant  for  life,  it  has  been  held,  that 
it  extends  to  the  case  of  a  lease 
made  by  a  tenant  in  tail  not  binding 
upon  the  remainderman,  and  that 
consequently   the   personal   repre- 


sentatives of  the  tenant  in  tail  could 
recover  the  rent  due  up  to  the  time 
of  his  death  ( Whitfield  v.  Pindar, 
cited  2  Bro.  0.  0.  662  ;  8  Yes.  311). 
Whether  the  Judges  in  coming  to 
such  a  decision  did  not  assume  a 
legislative  power  may  be  well 
doubted. 

There  is,  however,  another  class 
of  cases  where  money  having  been 
paid  by  the  tenant  to  the  remainder- 
man for  a  whole  half-year's  rent,  or 
part  thereof,  being  on  account  of  an 
interval  during  the  hfe  of  a  tenant 
in  tail,  who  had  made  a  lease  not 
binding  on  the  ronainderman,  where 
it  was  decided  that  the  represen- 
tatives of  the  tenant  in  tail  were 
entitled  to  an  apportionment,  not  so 
much  as  coming  within  the  words 
of  the  act,  but  upon  the  principle 
that  a  person  who,  being  under  no 
obligation,  makes  from  conscien- 
tious motives  a  payment  to  another, 
such  payment  must  be  taken  to  be 
for  the  iise  of  the  person  under 
whom  the  enjoyment  of  the  lease 
was  had.  See  Paget  v.  Gee,  Amb. 
198,  807,  Blunt's  Ed.;  Vernon  v. 
Vernon,  2  Bro.  0.  C.  659;  Haiuhins 
V.  Kelly,  8  Yes.  311;  Aynsley  v. 
Wordsworth,  2  Y.  &  B.  331;  Old- 
ham V.  Hubbard,  2  Y.  &  0.  0.  0. 
209 ;  Lord  Londeshorough  v.  Somer- 
ville,  19  Beav.  295. 

Where  a  tenant  for  life  with 
power  of  leasing  granted  leases, 
some  in  writing,  and  some  by  parol 
not  in  conformity  with  the  power, 
it  was  held,  that  as  the  interest  of 
the  lessee  determined  with  the  life 
of  the  lessor  the  rent  was  appor- 
tionable {Ex  parte  Smyth,  1  Swanst. 
337;  Clarhson  v.  Scarborough,  1 
Swanst.  354 ;  Symons  v.  Syrnons,  6 
Madd.  207);  as  it  was  also  on  the 
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death  of  a  tenant  for  a  term  of 
years  determinable  on  lives.  Paget 
V.  Gee,  Amb.  810. 

It  was  however  doubtful  whether 
a  tenant  pur  autre  vie  or  his  execu- 
tors were  within  the  statute.  WyTi- 
ham  V.  Wykham,  3  Taunt.  331. 

"Where  however  the  tenancy  was 
created  by  a  prior  owner  in  fee, 
and  was  not  determined  by  the 
death  of  a  tenant  for  Uf e,  there  was 
no  apportionment  under  the  statute. 
Thus  where  A.  being  tenant  in  fee 
died  in  January,  1833,  during  the 
currency  of  several  Lady-day  and 
May- day  tenancies  from  year  to 
year,  without  having  given  notices 
to  quit  in  due  time,  and  devised  to 
B.  for  life,  who  died  in  August, 
1833,  after  the  expiration  of  those 
years  of  the  tenancies,  which  were 
current  at  the  death  of  the  testator, 
and  within  the  first  half-year  of  the 
fresh  tenancies,  it  was  held  by  the 
Court  of  Exchequer,  that  the  ad- 
ministrator of  B.,  the  devisee  for 
life,  could  not  recover  that  portion 
of  the  rent  which  became  due  be- 
tween January,  1833,  and  August, 
1833,  under  11  Geo.  2,  c.  19,  s.  15, 
for  both  the  tenancies  running 
during  that  time  were  created  not 
by  her  but  by  the  tenant  in  fee, 
and  did  not  therefore  determine 
with  her  life.  Botheroyd  v.  Wooley, 
5  Tyrw.  522. 

So,  if  a  tenant  for  life  with  power 
of  leasing,  granted  a  lease  reserving 
rent  quarterly,  died  between  the 
quarter  days,  his  executors  had  no 
right  to  a  proportionate  payment  of 
the  last  quarter's  rent,  as  it  went  to 
the  remainderman ;  and  where  the 
tenant  for  life  in  such  a  case  died 
on  a  quarter  day,  but  before  mid- 
night, when  the  rent  became  due, 


his  executors  were  held  not  to  be 
entitled  to  the  quarter's  rent.  Nor- 
ris  V.  Harrison,  2  Madd.  268. 

The  statute  of  11  Geo.  2,  c.  19, 
was  held  not  to  be  applicable  to 
land  tax  and  quit  rents,  and  they 
were  held  not  to  be  apportionable 
in  equity.  See  Sutton  v.  Chaplain, 
10  Yes.  66. 

In  this  state  of  the  law,  4  &  5 
Will.  4,  c.  22  (which  received  the 
royal  assent  on  the  10th  June, 
1834)  was  passed,  whereby  (after 
reciting  11  Geo.  2,  c.  19,  s.  15)  it  was 
enacted,  that  rents  reserved  and 
made  payable  on  any  demise  or 
lease  of  lands,  tenements,  or  here- 
ditaments, luhich  have  heen  and 
shall  he  made,  and  which  leases 
or  demises  determined  or  shall 
determine  on  the  death  of  the 
person  making  the  same  (although 
such  person  was  not  strictly  tenant 
for  life  thereof),  or  on  the  death  of 
the  life  or  lives  for  which  such 
person  was  entitled  to  such  heredi- 
taments, shall,  so  far  as  respects  the 
rents  reserved  by  such  leases,  and 
the  recovery  of  a  proportion  thereof 
by  the  person  granting  the  same, 
his  or  her  executors  or  administra- 
tors (as  the  case  may  be),  be  con- 
sidered as  within  the  provisions  of 
the  said  recited  act.     Sect.  1. 

That  from  and  after  the  passing 
of  this  act  aU  rent  service  reserved 
on  any  lease  by  a  tenant  in  fee,  or 
for  any  life  interest,  or  by  any 
lease  granted  under  any  power 
{and  which  leases  shall  have  been 
granted  after  the  passing  of  this  act), 
and  aU  rents-charge  and  other  rents, 
annuities,  pensions,  dividends,  mo- 
duses,  compositions  and  aU.  other 
payments  of  every  description  in  the 
united  kingdom  of  Great  Britain 
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and  Ireland,  made  payable  or 
eoming  due  at  fixed  period  under 
any  instrument  that  shall  be  ex- 
ecuted after  the  passing  of  this  act, 
or  (being  a  will  or  testamentary  in- 
strument) that  shall  come  into  opera- 
tion after  the  passing  of  this  act, 
shall  be  apportioned  so  and  in  such 
manner  that  on  the  death  of  any 
person  interested  in  any  such  rents, 
annuities,  pensions,  dividends,  mo- 
duses,  compositions  or  other  pay- 
ments as  aforesaid,  or  in  the  estate, 
fund,  office  or  benefice,  from  or  in 
respect  of  which  the  same  shall  be 
issuing  or  derived,  or  on  the  deter- 
mination by  any  other  means  what- 
soever of  the  interest  of  any  such 
person,  he  or  she,  and  his  or  her  ex- 
ecutors, administrators  or  assigns, 
shall  be  entitled  to  a  proportion  of 
such  rents,  annuities,  pensions,  divi- 
dends, moduses,  compositions  and 
other  payments,  according  to  the 
time  which  shall  have  elapsed  from 
the  commencement  or  last  period 
of  payment  thereof  respectively  (as 
the  case  may  be),  including  the  day 
of  the  death  of  such  person,  or  of 
the  determination  of  his  or  her  in- 
terest, aU  just  allowances  and  de- 
ductions in  respect  of  charges  on 
such  rents,  annuities,  pensions,  divi- 
dends, moduses,  compositions  and 
other  paymentsbeingmade;  and  that 
every  such  person,  his  or  her  ex-- 
ecutors,  administrators  and  assigns, 
shall  have  such  and  the  same  re- 
medies at  law  and  in  equity  for 
recovering  such  apportioned  parts 
of  the  said  rents,  annuities,  pen- 
sions, dividends,  moduses,  composi- 
tions and  other  payments  when  the 
entire  portion  of  which  such  appor- 
tioned parts  shall  form  part  shall 
become  due  and  payable,  and  not 


before,  as  he,  she  or  they  would  have 
had  for  recovering  and  obtaining 
such  entire  rents,  annuities,  pen- 
sions, dividends,  moduses,  composi- 
tions and  other  payments,  if  entitled 
thereto,  but  so  that  persons  liable 
to  pay  rents  reserved  by  any  lease 
or  demise,  and  the  lands,  tenements 
andhereditamentscomprisedtherein 
shall  not  be  resorted  to  for  such  ap- 
portioned parts  specifically  as  afore- 
said, hut  the  entire  rents  oi  which  such 
portions  shall  form  a  part  shall  be 
received  and  recovered  by  the  per- 
son or  persons  who  if  this  act  had 
not  passed  would  have  been  entitled 
to  such  entire  rents ;  and  such  por- 
tions shall  be  recoverable  from  such 
person  or  persons  by  the  parties  en- 
titled to  the  same  under  this  act  in 
any  action  or  suit  at  law  or  in 
equity.     Sect.  2. 

The  provisions  herein  contained 
shall  not  apply  to  any  case  in  which 
it  shall  be  expressly  stipulated  that 
no  apportionment  shall  take  place, 
or  to  annual  sums  made  payable  on 
policies  of  assurance  of  any  descrip- 
tion (sect.  3).  See  as  to  the  con- 
struction of  sect.  3,  Tyrrell  v.  Clarh, 
2  Drew.  86. 

The  object  of  this  act,  it  will  be 
observed,  is  twofold ;  first,  to  ex- 
tend the  remedies  of  11  Geo.  2,  c. 
19,  to  the  representatives  of  lessors 
not  strictly  tenants  for  life,  and  to 
lessors  whose  interests  determined 
by  the  death  of  the  cestui  que  vies. 
Secondly,  to  apportion  "rents,  an- 
nuities and  other  payments  not  ap- 
portionable,  unless  express  provision 
be  made  for  the  purpose."  Hayes's 
Introd.  291.  The  act,  it  will  be  ob- 
served, extends  to  Scotland.  For- 
dyce  V.  Bridges,  1  H.  L.  Ca.  1 . 

The  provisions  of  this  statute  are 
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extended  by  stat.  6  &  7  Will.  4, 
c.  71  (Tithes  Commutation  Act), 
s.  86,  to  rent-charges  payable  under 
that  act ;  and  by  4  &  5  Yict.  c. 
35  (the  Copyhold  Enfranchisement 
Act),  s.  50,  to  rent-charges  under 
that  act. 

The  act  of  4  &  5  Will.  4,  c.  22,  is 
unfortunately  not  weR  drawn,  and 
its  construction  has  given  rise  to 
many  doubts  and  difficulties,  which 
the  decisions  of  the  Courts  have  by 
no  means  cleared  away. 

In  a  recent  case  in  Ireland  it  has 
been  held  that  a  jointure  rent- 
charge  terminating  with  the  life  of 
the  jointress  is  apportionable  under 
4  &  5  Will.  4,  c.  22.  Sutton  v. 
Minis,  4  I.  E.,  Eq.  325. 

With  regard  to  the  apportion- 
ment of  rents,  it  has  been  held  that 
the  second  section  of  the  act  ex- 
tends to  two  classes  of  cases.  Eirst, 
under  the  earlier  words  of  the 
section,  whenever  a  lease  is  made 
after  the  act,  whether  by  a  tenant  in 
fee  or  for  life  or  under  a  power, 
there  will  be  an  apportionment, 
even  though  the  life  interest  in  re- 
spect of  which  the  apportionment 
was  to  take  place  should  have  been 
created  by  an  instrument  executed 
before  the  act  (Lock  v.  De  Burgh, 
4  De  G-.  &  Sm.  470;  Phimmer  v. 
Whiteley,  Johns.  585  ;  In  re  Alex- 
ander, 4  Ir.  Ch.  Rep.  265  ;  Fletcher 
v.  Moore,  3  Jur.,  N.  S.  458) ;  and  it 
is  immaterial  that  the  lease  is 
created  under  a  power  contained  in 
an  instrument  executed  before  the 
act  {Lock  V.  De  Burgh,  4  De  G.  & 
Sm.  470 ;  Plummer  v.  IVhiteley, 
Johns.  585).  Secondly,  under  the 
remaining  words,  there  wiU.  also 
be  an  apportionment  of  all  rents, 

T.L.C. 


whether  created  before  or  after  the 
passing  of  the  act,  in  which  a  life 
interest  is  created  by  an  instrument 
subsequc7it  to  the  statute  {Knight  v. 
Boughton,  12  Beav.  312  ;  Plummer 
V.  Whiteley,  Jolms.  585).  In  short, 
by  adopting  this  construction,  it  is 
observed  by  Sir  W.  Page  Wood, 
V.  C,  "  the  statute  would  reach  all 
cases  where  either  the  lease  re- 
serving the  rent,  or  the  instrument 
creating  the  life  interest,  should  be 
subsequent  in  date  to  the  act.  The 
strong  argument  for  this  construc- 
tion is,  that  any  other  view  would 
reduce  to  silence  the  first  portion  of 
the  clause,  because  the  second  part 
alone  would  then  be  sufficient  to 
take  in  every  case,  as  it  would  oper- 
ate on  leases,  whether  granted  be- 
fore or  after  the  act,  as  was  held  in 
Knight  v.  Boughton  (12  Beav.  312). 
But  if  the  clause  is  read  as  con- 
taining two  distinct  enactments,  the 
first  part  would  be  necessary,  if  the 
legislature  meant  to  include  the  case 
of  a  lease  granted  after  the  act  under 
a  jireviously  existing  power,  for  that 
would  not  fall  within  the  words  of 
the  latter  portion  of  the  clause." 
Johns.  590 ;  see  also  Wardrojoer  v. 
Cutfield,  33  L.  J.,  Ch.  605  ;  Lleioel- 
lyn  V.  Rous,  2  L.  R.,  Eq.  27;  35 
Beav.  591. 

It  was  at  one  time  held  that  the 
statute  4  &  5  WiU.  4,  c.  22,  only 
applied  to  cases  where  the  interest 
of  the  person  interested  in  rents 
and  payment  terminated  by  his 
death  or  the  death  of  another  per- 
son. See  Campbell  v.  Campbell,  7 
Beav.  482. 

It  has,  however,  been  since  de- 
cided that  whenever  a  person  is  in 
receipt  of  rents  and  profits,  and  any 
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change  takes  place,  whereby  that 
person's  interest  ceases  or  is  altered, 
and  another  interest  begins,  or  a 
change  of  interest  takes  place, 
although  without  a  death,  then  an 
apportionment  must  be  made.  Thus 
a  tenant  for  hf e  after  the  expiration 
of  a  term  to  accumulate  rents,  is 
not  entitled  to  the  whole  of  the 
rents  which  become  payable  after 
that  period;  but  there  must  be, 
under  4  &  5  WiU.  4,  c.  22,  an 
apportionment.  St.  Auhyn  v.  ^S*;!. 
Auhyn,  1  Drew.  &  Sm.  611 ;  see  also 
Shipperdson  v.  Toioer,  8  Jur.  48.5  ; 
Wheeler  Y.  Tootel,  3  L.  E.,  Eq.  571  ; 
Donaldson  v.  Donaldson,  10  L.  E., 
Eq.  635,  639. 

It  was  also  held  that  the  statute 
4  &  5  Will.  4,  c.  22,  did  not  apply 
between  the  real  and  personal  re- 
presentatives of  a  person  whose  in- 
terest was  not  terminated  at  his 
death ;  there  was  no  apportionment, 
therefore  (previous  to  the  passing 
of  33  &  34  Vict.  c.  35),  where  a 
person  died  seised  in  fee,  as  his 
heir  at  law  would  take  the  whole 
of  the  rent  {Browne  v.  Amyot,  3 
Hare,  173  ;  see  also  Beer  v.  Beer, 
12  C.  B.  60).  So  where  there  was  a 
devise  in  trust  for  one  for  life,  re- 
mainder to  his  first  and  other  sons 
in  tail,  remainder  to  the  testator's 
own  right  heirs.  The  devisee  for  life 
proved  to  be  heir  at  law  of  the  tes- 
tator and  died  intestate,  and  without 
having  had  issue.  It  was  held  by 
Sir  W.  Page  Wood,  V.C,  that  not- 
withstanding the  interposition  of  an 
estate  tail  which  might  have  arisen 
and  prevented  the  remainder  in  fee 
from  vesting  absolutely,  the  death 
of  the  devisee  was  not  a  "  determi- 
nation of  his  interest "  within  the 


meaning  of  4  &  5  WiU,  4,  c.  22,  and 
that,  therefore,  upon  the  authority 
of  Browne  v.  Amyot,  the  rents  were 
not  apportionable  between  his  heir 
and  personal  representatives.  In  re 
Clulmv's  Estates,  3  K.  &  J.  689. 

The  Apportionment  Act  (4  &  5 
Wni.  4,  c.  22)  only  applies  to  rents 
reserved  at  fixed  periods,  and  does 
not  apply  to  royalties  in  the  nature 
of  rents,  payable  at  uncertain  pe- 
riods ;  such  as  royalties  payable 
upon  the  selling  of  ore  got  from  a 
mine.  St.  Aubyn  v.  St.  Auhyn,  1 
Drew.  &  Sm.  611 ;  but  see  Llewellyn 
V.  Rous,  35  Boav.  591 ;  2  L.  E.,  Eq. 
30,  where  Lord  Eomilly,  M.  E.,  dif- 
fering from  the  opinion  expressed 
by  Wood,  V.-C,  in  St.  Aulijn 
V.  St.  Auhyn.  held  that  royalties 
wore  apportionable,  observing  "that 
the  act  was  a  remedial  act :  it  was 
intended  to  give  the  person  whose 
interest  expired  what  was  considered 
the  fair  and  proper  allowance  of  the 
income  up  to  the  time  of  his  death, 
and  therefore  I  think  the  statute 
must  be  construed  liberally." 

Moreover,  the  Apportionment  Act 
(4  &  5  WiU.  4,  c.  22)  does  not  apply 
to  rents  payable  by  tenants  from 
year  to  year,  which  have  not  been 
reserved  by  an  instruiuent  in  icriting. 
In  re  Markhy,  4  My.  &  Cr.  484 ; 
Cattley  v.  Arnold,  1  J.  &  H.  651  ; 
In  re  Alexander,  4  Ir.  Ch.  Eep.  257  ; 
Brown  V.  Candler,  9  L.  J.,  Ch.  212; 
Mills  V.  Trumper,  4  L.  E.,  Ch.  App. 
320,  reversing  S.  C,  1  L.  E.,  Eq. 
671 ;  but  see  Kevill  v.  Davies,  15 
Sim.  466  ;  Cattley  v.  Arnold,  1  J.  & 
H.  660. 

It  has,  however,  been  held  that 
an  award  of  the  Tithe  Commis- 
sioners, substituting  a  rent-charge 
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for  tithes,  was  ' '  an  instrument  under 
which  the  rent-charge  was  made 
payahle,"  under  sect.  2  of  the  act; 
and  being  after  the  act,  the  rent- 
charge  upon  the  death  of  the  tenant 
for  life,  under  a  will  executed  be- 
fore the  act,  was  apportionable. 
Heasman  v.  Pearse,  8  L.  E..,  Eq.  599. 

Orders,  however,  of  the  Court  of 
Chancery  have  been  held  not  to  be 
"instruments  "  within  the  meaning 
of  this  act.  Thus,  where  lands  sub- 
ject to  a  settlement  made  before  the 
act  (4  &  5  Will.  4,  c.  24),  were  taken 
by  a  company,  under  the  Lands 
Clauses  Consolidation  Act,  and  the 
dividends,  by  orders  subsequent  to 
the  act,  were  ordered  to  be  paid  to 
the  tenant  for  life,  upon  the  death 
of  the  tenant  for  life,  his  executrix 
was  held  not  to  be  entitled  to  an 
apportionment  of  the  dividends  from 
the  last  paj'-ment  up  to  the  date  of 
his  death,  as  orders  of  the  Court 
were  not  instruments  within  the 
meaning  of  the  act.  In  re  Laivton 
Estates,  3  L.  E.,  Eq.  469. 

It  seems  that  the  statute  does  not 
apply,  and  that  consequently  there 
would  be  no  apportionment  there- 
under, .when  a  landlord  determined 
the  relation  of  landlord  and  tenant 
by  his  own  act.  as  by  a  re-entry 
{Oldershaiu  v.  Holt,  12  Ad.  &  Ell. 
590) ;  but  semble,  that  it  did  to  a 
composition  for  tithes.  Oldham  v. 
Huhhard,  2  Y.  &  C.  C.  C.  209. 

A  mortgagee  who  is  not  in  pos- 
session is  not  an  assign  of  the  mort- 
gagor within  the  meaning  of  4  &  5 
Will.  4,  0.  22,  s.  2,  so  as  to  be  en- 
titled to  an  apportionment  of  the 
rent  due  at  the  death  of  the  mort- 
gagor. In  re  Marquis  of  Anglesey's 
Estate,  17  L.  E.,  Eq.  283. 


It  must  be  remembered  that  now, 
by  14  &  15  Vict.  c.  25,  s.  1,  it  is 
enacted,  "  that,  where  the  lease  or 
tenancy  of  any  farm  or  lands,  held 
by  a  tenant  at  racl:  rent,  shall  deter- 
mine by  the  death  or  cesser  of  the 
estate  of  any  landlord  entitled  for 
his  life,  or  for  any  other  uncertain 
interest,  instead  of  claims  to  emble-, 
ments,  the  tenant  shall  continue  to 
hold  and  occupy  such  farm  or  lands 
until  the  expiration  of  the  then  cur- 
rent year  of  his  tenancj^,  and  shall 
then  quit  upon  the  terms  of  his  lease 
or  holding,  in  the  same  manner  as  if 
such  lease  or  tenancj'-  were  then  de- 
termined by  efflu.xion  of  time  or 
other  lawful  means  during  the  con- 
tinuance of  his  landlord's  estate, 
and  the  succeeding  landlord  or 
owner  shall  be  entitled  to  recover 
and  receive  of  the  tenant  in  the  same 
manner  as  his  predecessor  or  such 
tenant's  lessor  could  have  done,  if 
he  had  been  living,  or  had  continued 
the  landlord  or  lessor,  a  fair  propor- 
tion of  the  rent  for  the  period  which 
may  have  elapsed  from  the  day  of 
the  death  or  cesser  of  the  estate  of 
such  predecessor  or  lessor,  to  the 
time  of  the  tenant  so  quitting ;  and 
the  succeeding  landlord  or  owner 
and  the  tenant  respectively  shall,  as 
between  themselves,  and  as  against 
each  other,  be  entitled  to  all  the 
benefits  and  advantages,  and  be 
subj  act  to  the  terms,  conditions  and 
restrictions,  to  which  the  preceding 
landlord  or  lessor  and  such  tenant 
respectively  would  have  been  en- 
titled and  subject  in  case  the  lease  or 
tenancy  had  determined  in  manner 
aforesaid,  at  the  expiration  of  such 
current  year :  Provided  always,  that 
no  notice  to  quit  shall  be  necessary, 
X  2 
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or  required  by  or  from  either  party 
to  determine  any  such  holding  and 
occupation  as  aforesaid." 

In  order  to  exclude  apportion- 
ment under  stat.  4  &  5  AVill.  4,  c.  22, 
either  an  express  direction  that  there 
shall  be  none,  or  language  so  express 
in  the  terms  of  gift  that  appor- 
tionment is  clearly  impossible  con- 
sistently with  it,  is  required.  In- 
ference from  the  whole  tenor  and 
context  of  the  will  is  not  sufficient 
to  exclude  the  operation  of  the  sta- 
tute.    Tyrrell  Y.  Clarl,  2  Drew.  86. 

Although  there  is  an  express 
clause  of  apportionment  in  case  of 
the  determination  of  an  annuity  in 
one  event,  as,  for  instance,  the  death 
of  the  grantee  between  two  days  of 
payment,  no  intention  can  be  pre- 
sumed that  there  should  be  an  ap- 
portionment on  the  determination 
of  the  annuity  by  the  death  of  the 
grantor.  Leathley  v.  Trench,  8  Ir. 
Ch.  Eep.  401. 

A  great  improvement  in  the  law 
was  effected  by  the  Apportionment 
Act,  1870  (33  &  34  Vict.  o.  35),  taking 
efiect  from  1st  of  August,  1870, 
whereby,  after  reciting  11  Geo.  2, 
c.  19;  4  &  5  Will.  4,  c.  22  ;  6  & 
7  Wm.  4,  c.  71  ;  14  &  15  Vict.  c. 
25;  and  23  &  24  Yict.  c.  154,  it 
enacts,  that  "Prom  and  after  the 
passing  of  this  act  all  rents,  annui- 
ties, dividends,  and  other  periodical 
payments  in  the  nature  of  income 
(whether  reserved  or  made  payable 
under  an  instrument  in  writing  or 
otherwise)  shall,  like  interest  on 
money  lent,  b  e  considered  as  accruing 
from  day  to  day,  and  shall  be  ap- 
portionable  in  respect  of  time  ac- 
cordingly."    Sect.  2. 

"  The  apportioned   part  of  any 


such  rent,  annuity,  dividend  or  other 
payment,  shall  be  payable  or  re- 
coverable in  the  case  of  a  continuing 
rent,  annuity,  or  other  such  pay- 
ment, when  the  entire  portion  of 
which  such  apportioned  part  shall 
form  part  shall  become  due  and 
payable,  and  not  before ;  and  in 
the  case  of  a  rent,  annuity,  or  other 
such  payment  determined  by  re- 
entiy,  death  or  otherwise,  when  the 
next  entire  portion  of  the  same 
would  have  been  payable  if  the 
same  had  not  so  determined,  and 
not  before."     Sect.  3. 

' '  All  persons,  and  their  respective 
heirs,  executors,  administrators  and 
assigns,  and  also  the  executors,  ad- 
ministrators and  assigns  respectively 
of  persons  whose  interests  determine 
with  their  own  deaths,  shall  have 
such  or  the  same  remedies  at  law 
and  in  equity  for  recovering  such 
apportioned  parts  as  aforesaid 
when  payable  (allowing  propor- 
tionate parts  of  all  just  allow- 
ances) as  they  respectively  would 
have  had  for  recovering  such 
entire  portions  as  aforesaid  if  en- 
titled thereto  respectively ;  provided 
that  persons  liable  to  pay  rents  re- 
served out  of  or  charged  on  lands 
or  other  hereditaments  of  any  tenure, 
and  the  same  lands  or  other  here- 
ditaments, shall  not  be  resorted  to 
for  any  such  apportioned  part 
forming  part  of  an  entire  or  con- 
tinuing rent  as  aforesaid  specific- 
ally ;  but  the  entire  or  continuing 
rent,  including  such  apportioned 
part,  shall  be  recovered  and  received 
by  the  heir  or  other  person  who,  if 
the  rent  had  not  been  apportionable 
under  this  act,  or  otherwise,  would 
have  been  entitled  to  such  entire  or 
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continuing  rent ;  and  such  appor- 
tioned part  shall  be  recoverable  from 
such  heir  or  other  person  by  the 
executors  or  other  parties  entitled 
under  this  act  to  the  same,  by  action 
at  la'w  or  suit  in  equity."  Sect.  4. 
"  In  the  construction  of  this  act 
"  The  word  '  rents '  includes  rent- 
service,  rent-charge  and  rent-seek, 
and  also  tithes  and  all  periodical 
payments  or  renderings  in  Hen  of 
or  in  the  nature  of  rent  or  tithe. 

"  The  word  '  annuities '  includes 
salaries  and  pensions. 

"  The  word  '  dividends  *  includes 
(besides  dividends  strictly  so  called) 
all  payments  made  by  the  name  of 
dividend,  bonus,  or  otherwise,  out 
of  the  revenue  of  trading  or  other 
public  companies,  divisible  between 
aU  or  any  of  the  members  of  such 
respective  companies,  whether  such 
payments   shall   be    usually  made 
or  declared  at  any  fixed  times,  or 
otherwise ;    and  all  such   divisible 
revenue  shall,  for  the  purposes  of 
this  act,  be  deemed  to  have  accrued 
by  equal   daily  increment   during 
and  within  the  period  for  or  in  re- 
spect of  which  the  payment  of  the 
same  revenue  shall  be  declared  or 
expressed  to  be  made,  but  the  said 
word  '  dividend '  does  not  include 
payments  in  the  nature  of  a  return  or 
reimbursement  of  capital."     Sect.  5. 
' '  Nothing  in  this  act  contained  shall 
render    apportionable   any   annual 
sums  made  payable  in  policies  of  as- 
surance of  any  description."  Sect.  6. 
' '  The  provisions  of  this  act  shall 
not  extend  to  any  case  in  which  it 
is  or  shall  be  expressly  stipulated 
that  no  apportionment   shall  take 
place."     Sect.  7. 

It  has  been  held  in  Ireland  that 


the  Apportionment  Act,  1870,  has 
not  the  effect  of  altering  the  usual 
contract  of  purchase,  so  as  to  entitle 
a  purchaser  to  obtain,  out  of  the 
purchase  money  lodged  by  him,  the 
portion  of  the  head-rent  from  the 
last  gale-day  to  the  time  of  his  pur- 
chase. In  re  Keillor'' s  Estate,  6  I. 
E.,  Eq.  329. 

Since  this  act,   the  rents  of   an 
estate  of  which  a  person  dies  seised 
in  fee  are  apportionable,  whether 
he  dies  intestate,  or  whether  he  has 
devised  the  estate,   if  he  has  not 
disposed  of  the  rents  in  a  diiferent 
manner,  so  that  his  personal  repre- 
sentatives will  take  the  portion  of 
the  rents  due  up  to  the  day  of  his 
death,  and  the  person  who  becomes 
entitled  to  the  reversion  to  which 
the  rent  is  incident  will  retain  the 
other  portion  {Roseingrave  v.  Biirl;e, 
7  I.  E.,  Eq.  186,  190) ;  but  the  per- 
son seised  in  fee  may  by  his  will 
direct  that  the  whole  of  the  rents 
may  go  with  the  lands  to  the  de- 
visee or  heir,  or  he  may  dispose  of 
each  portion  separately,  and  give 
each  to  any  person  or  persons  as  he 
pleases.     lb.  190;  and  see  Lindsai/ 
V.  The  Earl  of  Wicldotv,  6  I.  E.,  Eq. 
72 ;  Sealy  v.  Stawell,  2 1.  E.,  Eq.  326. 
Where,  after  the  passing  of  the 
Apportionment  Act,  1870,  a  testator 
dies  seised  in  fee  of  real  estate,  the 
rents  will  be  apportionable  as  be- 
tween   the   executor    and   devisee 
{C'apron  v.    Capron,  17  L.  E.,  Eq. 
288),  and  it  is  immaterial  that  the 
will  is  dated  before  the  passing  of 
the  act  (lb.),  or  whether  the  tes- 
tator devises  it  in  strict  settlement 
or  in  fee.    lb.  293.    See  also  Rosein- 
ffraveY.Biir/;e,71.'R.,'Eq.  186;  Has- 
luchY.  Pedlcy,  19  L.  E.,  Eq.  271, 
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The  better  opinion  appears  to  be 
that  the  Apportionment  Act,  1870, 
applies  to  all  instruments,  whether 
coming  into  operation  before  or  not 
till  after  the  passing  of  the  act. 
See  In  re  Cline's  Estate,  18  L.  E., 
Eq.  213,  where  divideucls  on  a  fund 
in  Court,  representing  real  estate  of 
a  testator  who  died  in  1827,  were 
held  apportionable  as  between  suc- 
cessive tenants  for  life. 

It  is,  at  any  rate,  clearly  applic- 
able to  a  will  made  before  the  act 
and  confirmed  by  a  codicil  ( Capron 
V.  Capron,  17  L.  E.,  Eq.  288),  or 
to  which  a  codicil  is  made  {Hasluck 
V.  Pedletj,  19  L.  E.,  Eq.  271)  after 
the  passing  of  the  act.  Sed  vide 
Jones  V.  Ogle,  14  L.  E.,  Eq.  419  ;  8 
L.  E.,  Ch.  App.  192. 

The  same  act  is  also  applicable 
to  specific  as  well  as  to  residuary 
devises  or  bequests.  Haslucli  v. 
Pedley,  19  L.  E.,  Eq.  271 ;  Pollocl 
V.  Pollocl,  18  L.  E.,  Eq.  329,  ex- 
plaining Whitehead  v.  Whitehead, 
16  L.  E.,  Eq.  528. 

But  it  has  been  held  that  divi- 
dends in  respect  of  profits  earned 
by  a  mining  company  during  the 
previous  year,  which  were  declared 
yearly,  did  not  come  within  the 
terms  "dividend"  or  "periodical 
payment "  in  this  act,  and  were 
therefore  not  apportionable.  Jones 
V.  Ogle,  14  L.  E.,  Eq.  419  ;  8  L.  E., 
Ch.  App.  192. 

Where  a  testator  charges  an  an- 
nuity on  land  with  the  ordinary 
power  of  distress  and  entry,  in  the 
event  of  the  annuity  being  in  arrear, 
the  annuitant  must  wait  for  pay- 
ment of  the  annuity  until  the  first 
i-ent  day  which  occurs  after  the 
day  fixed  by  the  testator  for  pay- 


ment of  an  instalment  of  the  annuity, 
and  is  not  entitled  to  require  that 
any  prior  rent  should  be  kept  in 
hand  in  order  to  answer  the  first 
instalment.  Hasluck  v.  Pedley,  19 
L.  E.,  Eq.  271. 

Apportionment  of  Rent  upon  the 
Division  of  Land. 

Although  we  have  seen  that  at 
common  law,  as  a  general  rule,  rent 
was  never  apportioned  in  respect  of 
time,  it  may,  in  many  cases,  be  ap- 
portioned upon  the  division  of  the 
land  out  of  which  the  rent  issues. 

Thus,  if  a  person  who  has  a  rent 
service  purchase  part  of  the  land 
from  which  it  issues,  the  rent  will 
be  extinguished  only  as  to  the  part 
purchased,  and  the  amount  which 
will  in  future  have  to  be  paid  will 
be  apportioned  according  to  the 
value  of  the  land  (Lift.  sect.  222). 

So,  likewise,  if  a  lessee  for  life  or 
years  surrender  part  of  the  land  to 
the  lessor  (Co.  Lift.  148  a),  or  the 
lessor  enter  upon  part  of  the  land 
for  a  forfeiture  in  part  (lb.),  the 
rent  will  be  apportioned. 

So,  likewise,  if  the  lessor  grant  or 
devise  part  of  the  reversion,  the  rent 
which  is  incident  to  the  reversion 
will  be  apportioned.  lb. ;  Collins 
V.  Harding,  13  Co.  57  a;  Stevenson 
V.  Lamhard,  2  East,  575  ;  0'  Connor 
V.  O'Connor,  4  I.  E.,  Eq.  483. 

Concerning  the  apportionment  of 
rents,  these  distinctions  are  laid  down 
by  Lord  Coke  between  a  grant  and 
a  reservation  of  a  rent.  That  if  a 
man  be  seised  of  one  acre  of  land  in 
fee  simple,  and  of  another  in  tail, 
and  by  deed  grant  a  rent  out  of  both 
in  fee,  in  tail,  for  life  or  for  years, 
upon  his  death  the  entailed  land  will 
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be  discharged.,  but  tbe  land  in  fee 
simple  -wiU  remain  charged  with  the 
wliole  rent;  "for  against  his  own 
grant  he  shaU  not  take  advantage 
of  the  weakness  of  his  own  estate  in 
part.  But  if  he  make  a  gift  in  tail, 
a  lease  for  life  or  for  years,  of  both 
acres,  reserving  a  rent,  and  upon 
his  death  the  issue  in  tail  avoid  the 
gift  or  lease,  the  rent  will  be  ap- 
portioned; for  seeing  the  rent  is 
reserved  out  of  and  for  the  whole 
land,  it  is  but  reasonable,  when  part 
is  evicted  by  an  elder  title,  that 
the  donee  or  lessee  should  not  be 
charged  with  the  whole  rent,  but 
that  it  should  be  apportioned  rate- 
ably  according  to  the  value  of  the 
land."     Co.  Litt.  148  b. 

If  the  grantee  of  a  rent-charge 
releases  part  of  his  rent  to  the 
tenant  of  the  land  (Co.  Litt.  147  b), 
or  to  a  stranger,  and  the  tenant 
(previous  to  4  &  5  Anne,  c.  16) 
attorned  (Co.  Litt.  148  a),  the  rent 
would  be  apportioned,  and  since  the 
last-mentioned  statute  attornment  is 
unnecessary.  If,  however,  the  owner 
of  the  rent-charge  piu-chase  only 
part  of  the  land  from  which  the 
rent-charge  issues,  it  will,  as  we 
shall  hereafter  show  more  fuUy,  be 
entirely  extinguished.    Post,  p.  331. 

So  a  rent-charge  may  be  appor- 
tioned by  act  of  law,  as  when  part 
of  it  is  extended  upon  a  scire  facias 
{JFotton  V.  Shirt,  Cro.  Eliz.  742; 
Gilb.  Eents,  165),  or  formerly,  when 
a  moiety  was  extended  upon  an 
elegit  [CampheWs  Case,  1  EoU. 
Abr.  237,  "Apportionment,"  4),  or 
if  part  of  the  lands  subject  to  the 
rent-charge  descend  to  the  grantee. 
Litt.  sect.  224;  Gilb.  Eents,  156. 

"Where  a  lessee  is  evicted  from 


part  of  the  demised  premises,  by  a 
title  paramount  to  that  of  his  land- 
lord, there  will  be  an  apportionment 
of  the.  rent  (1  EoU.  Abr.  235, 
"Apportionment"  (B)  ;  Stevenson 
V.  Lamhard,  2  East,  575).  If,  how- 
ever, he  be  evicted  from  part  of  the 
premises  by  his  landlord,  a  suspen- 
sion of  the  whole  rent  during  the 
continuance  of  the  eviction  will  take 
place.  Morrison  v.  Chadwick,  7  0. 
B.  283 ;  Newton  v.  Allin,  1  Q.  B. 
519. 

"Where  part  only  of  land  com- 
prised in  leases  for  terms  of  years 
is  taken  for  public  purposes  under 
the  provisions  of  the  Lands  Clauses 
Consolidation  Act,  1845  (8  &  9 
Vict.  c.  18),  the  rent  will  be  appor- 
tioned. Sect.  119.  So  where  pro- 
perty included  in  a  lease  or  under- 
lease is  required  for  the  purposes  of 
the  Church  Building  Acts.  See  17 
&  18  Vict.  c.  32. 

V.  Remedies  for  enforcing  the  Pay- 
ment of  Rent. 
Action  of  Debt. 

Formerly  an  action  of  debt  wotild 
not  lie  to  recover  a  freehold  rent- 
charge  as  long  as  the  freehold  con- 
tinued, as  the  law  would  not  suffer 
a  real  injury  to  be  remedied  by  an 
action  that  was  merely  jiersonal ; 
but  after  the  freehold  came  to  an 
end,  an  action  of  debt  would  lie. 
Thus,  if  a  man  made  a  lease  for 
life  reserving  rent,  and  the  rent 
was  in  arrear,  on  the  death  of  the 
lessor,  the  executors  during  the  life 
of  the  tenant  for  life  could  not  have 
an  action  of  debt,  but  after  the 
estate  for  life  determined,  the  action 
would  be  maintainable.  Ognel's 
Case,  4  Co.  Eep.  49  b  ;  Sharp's  Case, 
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4  Co.  Eep.  51a,  cited  ;  Sir  IV. 
Levinc/s  Case,  26  Edw.  3,  64. 

Upon  the  same  principle,  wliere 
the  remedy  for  the  recovery  of  a 
rent-charge  in  fee  by  a  real  action 
was  abolished  by  3  &  4  Will.  4, 
c.  27,  s.  36,  an  action  of  debt  would 
lie  for  the  recovery  of  a  rent-charge 
in  fee.  See  Thomas  v.  Sylvester,  8 
L.  E.,  Q.  B.  368;  Varley  v.  Lee, 
2  Ex.  446;  17  L.  J.,  Ex.  289; 
Dodds  V.  Thompson,  1  L.  E.,  0.  P. 
137. 

But  such  action,  not  being  a 
transitory  but  a  local  action,  it  was 
held  before  the  Judicature  Acts  that 
an  action  of  debt  for  arrears  of  a 
rent-charge  upon  land  in  Australia 
was  not  maintainable  in  England. 
Whitaker  v.  Forbes,  10  L.  E.,  C.  P. 
583;  1  0.  P.  D.  51. 

The  lessor  or  a  person  to  whom 
he  has  assigned  the  rents  ( Williams 
V.  Hayivard,  1  Ell.  &  Ell.  1040) 
may  bring  an  action  to  recover  the 
rent  in  arrear.  Formerly  it  was  a 
matter  of  some  importance  to  deter- 
mine what  was  the  nature  of  the 
action,  whether  it  should  be  an 
action  of  debt  on  simple  contract, 
assumpsit  for  the  use  and  occupa- 
tion of  the  premises,  or  covenant. 
This,  however,  became  immaterial 
since  the  Common  Law  Procedure 
Act,  1852  (15  &  16  Yiot.  c.  76), 
which  rendered  it  unnecessary  to 
mention  in  the  writ  by  which  an 
action  for  rent  is  commenced  what 
is  the  form  of  action. 

An  action,  however,  for  rent  can- 
not be  brought  by  a  landlord  who 
has  distrained  for  rent,  and  has  not 
sold  the  goods  held  under  the  dis- 
tress, and  it  is  immaterial  that  they 
are  not  sufficient  to  satisfy  the  rent. 


Lehaiii  v.  Philpoit,   10  L.  E.,  Ex. 
242. 

Re-entry  under  a  Condition. 

The  lessor  may  also  take  advan- 
tage of  a  condition  of  re-entry,  or 
for  making  void  the  lease,  on  non- 
payment of  the  rent.  But  in  process 
of  time  this  remedy  became  at  law 
(4  Geo.  2,  c.  28,  s.  2,  repealed  by 
30  &  31  Vict.  c.  59,  after  having 
been  previously  with  a  few  unim- 
portant variations  re-enacted  and 
in  effect  superseded  by  15  &  16 
Vict.  0.  76),  as  well  as  in  equity  (2 
L.  C.  Eq.  1117,  5th  ed.)  a  mere 
security  for  the  rent.  See  also  23 
&  24  Vict.  c.  126,  SB.  1,  2,  3. 

A  distress  put  in  by  the  landlord, 
after  he  commenced  an  action  of 
ejectment  for  breaches  of  covenant, 
has  been  held  not  to  have  the  effect 
of  waiving  the  breaches  previous  to 
the  distress,  or  of  affirming  the 
tenancy.  Grimioood  v.  Moss,  7 
L.  E.,  C.  P.  360 ;  see  also  Jones  v. 
Carter,  15  M.  &  W.  718. 

As  to  the  remedy  of  the  landlord, 
when  a  tenant  in  arrear  deserts  the 
premises  without  leaving  sufficient 
goods  for  a  distress,  see  11  Geo.  2, 
c.  19,  s.  16,  re-enacted  by  15  &  16 
Vict.  c.  76,  s.  210.  See  notes  on 
this  section.  Day's  Common  Law 
Procedure  Acts,  p.  148  ;  ante,  p.  34. 

Distress  for  Rent. 

The  most  summary  and  efficient 
remedy  of  a  landlord  to  obtain  pay- 
ment of  his  rent  is  that  of  distress, 
the  origin  of  which  has  been  before 
mentioned. 

There  must,  however,  exist  the 
relation  of  landlord  and  tenant,  by 
means  of  a  demise  of  premises  at  a 
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rent,  in  order  to  give  the  former  a 
power  of  distress.  He  cannot,  for 
instance,  distrain  on  non-payment 
of  a  stipulated  periodical  payment 
for  a  privilege  or  easement.  See 
Hancock  v.  Austin,  14  C.  P.,  N.  S. 
634.  There  the  owner  of  a  factorj', 
consisting  of  several  rooms,  was  in 
the  habit  of  letting  "standings" 
therein  for  lace  machines,  he  him- 
self supplying  the  power  for  work- 
ing them;  there  being  no  demise  of 
the  room,  it  was  held  by  the  Court 
of  Common  Pleas  that  the  weekly 
pajTiients  could  not  be  distrained 
for  as  "rent." 

Where,  however,  A.  let  to  B.  a 
defined  portion  of  a  room  in  a  fac- 
tory, with  steam  power  for  work- 
ing lace  machines  belonging  to  B., 
at  a  certain  sum  per  annum  payable 
quarterly,  a  deduction  being  allowed 
in  the  event  of  hindrances  in  the 
supply  of  power  beyond  seven  days 
in  each  quarter;  it  was  held  by  the 
Court  of  Common  Pleas  a  sufficient 
demise  to  entitle  A.  to  distrain.  "  I 
arrive,"  said  Willes,  J.,  "at  the 
conclusion  that  the  letting  was  not 
a  mere  letting  of  an  onstand  for 
the  lace  machines,  but  a  letting  of 
a  defined  portion  of  the  room  sepa- 
rated from  the  remaining  portion, 
with  exclusive  possession  by  the 
person  taking  it,  and  that  posses- 
sion was  taken  under  that  demise. 
If  that  be  so,  the  supply  of  steam 
power  and  gas  would  be  merely 
ancillary,  and  a  rent  reserved  for 
the  whole  would  be  construed  as 
issuing  out  of  the  fixed  property, 
as  in  the  case  of  furnished  apart- 
ments, and  there  would  in  like 
manner   be  a  power  to    distrain. 


though  the  use  of  moveable  pro- 
perty formed  part  of  the  considera- 
tion of  the  rent."  Selhy  v.  Greaves, 
3  L.  E.,  C.  P.  594,  602. 

As  a  general  rule,  a  landlord  may 
distrain  all  the  personal  chattels 
found  on  the  demised  premises 
(Qilb.  Distress,  33).  And  it  seems, 
also,  on  other  lands  of  the  lessee 
over  which  he  may  grant  to  the 
lessor  a  power  of  distress.  Buti's 
Case,  7  Co.  23,  24;  Co.  Litt.  147  a, 
which  was  the  case  of  a  rent- 
charge. 

But  such  grant  of  a  power  of 
distress  must  be  over  definite  lands 
(Year  Book,  9  H.  6,  9a;  Pasch. 
pi.  23).  Hence,  grant  of  a  distress 
over  other  lands,  not  naming  them, 
is  void  for  tmcertainty  (Year  Book, 
41  E.  3,  15  b,  16  a;  Trin.  pL  8). 
And  so  a  power  of  distress  cannot 
be  granted  over  lands  which  may 
at  any  time  afterwards  become  the 
property  of  the  lessee.  Thus,  in  a 
recent  case,  where  the  lessees  of 
mines  covenanted  that  any  of  their 
lands,  whatever  might  be  their  ex- 
tent or  value,  should  become  liable 
to  a  distress  for  the  rent  reserved,  if 
a  pit  were  dug  within  them  commu- 
nicating with  the  mines,  it  was  held 
by  the  Court  of  Exchequer  that  this 
power  of  distress  did  not  run  with 
lands  owned  by  the  lessees  at  the 
time  of  the  demise,  so  as  to  bind 
them  in  the  hands  of  assignees. 
Daniel  v.  Stepney,  7  L.  E.,  Ex.  327. 

There  are,  however,  certain 
chattels  which  have  the  privilege 
of  not  being  liable  to  be  taken  by 
distress.  In  the  first  instance,  a 
fixture  annexed  to  the  freehold, 
which  might,  it  seems,  be  removed 
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as  against  the  landlord,  or  taken 
under  an  execution  by  fieri  facias 
{Poole's  Case,  1  Salk.  368),  cannot 
be  taken  by  distress,  unless  it  can 
be  removed  -witbout  injury  to  itself 
or  tbe  freehold,  and  the  annexation 
has  taken  place  merely  for  tempo- 
rary purposes,  and  for  tbe  more 
complete  enjoyment  and  use  of  tbe 
fixture  as  a  chattel.  See  Co.  Litt. 
47  b  ;  Niblet  v.  Smith,  4  T.  E.  504 
Gorton  v.  Falkner,  4  T.  E.  567 
.Duck  V.  Braddyl,  M'Cl.  217 
Trappes  v.  Barter,  2  Or.  &  M.  177 
Barhy  v.  Harris,  1  Q.  B.  895 
Hellaivell  v.  Eastioood,  6  Exch, 
295  ;  Lane  v.  Dixon,  3  0.  B.  776 
and  see  Turner  v.  Cameron,  5  L.  E., 
Q..  B.  306,  where  it  was  held  that 
railways  connected  with  coal  mines, 
being  annexed  to  the  soil,  were 
fixtures,  and  therefore  not  distrain- 
able.  The  principle  upon  which 
the  cases  turn  is,  that  as  a  distress 
merely  provides  a  pledge  for  pay- 
ment of  the  rent,  nothing  ought  to 
be  so  taken,  unless  it  can  be  re- 
turned in  the  same  condition  as  it 
was  found  (Termes  de  la  Lejr, 
"Distress,"  269;  Co.  Litt.  47  a); 
and  if  fixtures  be  improperly  taken 
by  distress,  the  tenant  can  bring 
trover  for  them  as  goods  and 
chattels.  Dalton  v.  Whittcm,  3  Q. 
B.  961 ;  Eoffey  v.  Henderson,  17  Q. 
B.  574. 

Upon  this  principle,  sheaves  or 
shocks  of  corn  could  not  at  common 
law  be  taken  in  distress  for  rent 
(Co.  Litt.  47  a) ;  but  now,  by  2 
Will.  &  Mary,  c.  5,  sheaves  or  cocks 
of  corn,  or  corn  loose  or  in  the 
straw,  or  hay  in  any  hovel,  stack, 
or  rick,  or  otherwise  on  the  land. 


may  be  distrained  for  rent  on 
demise,  lease,  or  contract. 

At  common  law  growing  corn 
could  not  be  distrained,  because  it 
adheres  to  the  freehold.  1  EoU. 
Abr.  666,  H.  pi.  4.  But  by  11 
Geo.  2,  c.  19,  lessors  or  landlords 
can  distrain  all  sorts  of  corn,  grass, 
or  other  product  growing  on  the 
estate  demised,  and  cut  and  gather 
them  when  ripe  (s.  8).  This  statute 
is  not  applicable  to  young  trees 
growing  in  a  nursery  ground,  the 
word  "product"  being  confined  to 
things  of  the  same  nature,  as  com 
and  grass  [Clark  v.  Gaskarth,  8 
Taunt.  431).  Nor  can  a  grantee  of 
an  annuity  mth  a  power  of  distress 
distrain  growing  crops  under  it,  in- 
asmuch as  that  privilege  is  only 
conferred  upon  lessors  and  land- 
lords.    Miller  V.  Green,  8  Bing.  92. 

As  a  general  rule,  the  goods  of  a 
stranger  upon  the  land  demised  may 
be  distrained  for  rent  so  long  as  such 
goods  remain  on  the  land.  See 
Foulger  y.  Taylor,  5  H.  &  N.  210  ; 
Cramer  Y.  Mott,  5  L.  E.,  Q.  B.  357. 

There  were,  however,  some  im- 
portant exceptions  to  the  rule. 
Thus  chattels  were  privileged  from 
distress  which  had  been  intrusted 
to  a  person  to  bestow  labour  upon 
them  in  the  course  of  his  trade  or 
occupation.  Thus  if  a  horse  were 
sent  to  a  smith's  shop  to  be  shod, 
materials  to  a  weaver's  shop  to  be 
made  into  cloth,  cloth  to  a  tailor's 
to  be  made  into  a  garment,  sacks  of 
corn  or  meal  to  a  miller  to  be  ground 
(Co.  Litt.  47  a),  goods  to  an  auc- 
tioneer or  commission  agent  to  be 
sold  {Adams  v.  Grane,  1  Cr.  & 
M.   380 ;   3  Tyrw.   326  ;  Findon  v. 
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M'Laren,  6  Q.  B.  891  ;  Williams 
V.  Holmes,  8  Exch.  861 ;  Brown  v. 
Arundell,  10  C.  B.  54),  "wliile  on  his 
premises  {Lyons  v.  Elliott,  1  Q,.  B. 
D.210);  goods  pledged -with  a  pawn- 
broker {Swire  V.  Leach,  18  C.  B., 
N.  S.  479;  34  L.  J.,  C.  P.  150),  or 
deposited  for  safe  custody  with,  a 
warehouseman  {Miles  v.  Furher,  8 
L.  R.,  Q.  B.  77),  or  wharfinger 
{Swire  Y.  Leach,  18  C.  B.,  N.  S.  479), 
the  property  of  persons  at  an  inn 
{Crosier  v.  Tomkinson,  2  Ld.  Ken. 
439;  Bac.  Abr.  "Inns  and  La- 
bourers" (B) ),  or  a  beast  at  a 
butcher  to  be  slaughtered  {Broicn 
V.  Shevill,  2  Ad.  &  EH.  138),  such 
chattels  could  not  be  taken  by  a  dis- 
tress for  the  rent  due  from  the  per- 
sons to  whose  charge  they  had  been 
severallj'  committed.  See  also  Gis- 
bottrn  V.  Hurst,  1  Salk.  249  ;  Oilman 
V.  Elton,  3  Brod.  &  B.  75  ;  Thomp- 
son V.  Mashiter,  1  Bing.  283  ; 
Mathias  v.  Mesnard,  2  C.  &  P.  853  ; 
Gibson  V.  Ireson,  3  Q.  B.  39. 

The  reason  of  these  exemptions 
was  for  the  benefit  of  trade,  which 
might  be  injured  if  persons  were 
afraid  to  intrust  their  goods  to  poor 
tradesmen.     Co.  Litt.  47  a. 

The  Courts  formerly  did  not  seem 
inclined  to  carry  the  exception  to 
cases  which  did  not  fall  within  the 
reason  by  which  it  was  established 
(see  Muspratt  v.  Gregory,  1  M.  &  W. 
633;  3  M.  &  W.  677;  Joule  v. 
Jackson,  7  M.  &  W.  450).  In 
Parsons  v.  Gingell  (4  C.  B.  545), 
a  horse  and  carriage  at  livery  was 
held  distrainable  ;  but  in  Miles  v. 
Furler  (8  L.  E.,  Q.  B.  82),  Cock- 
burn,  C.  J.,  said  that  he  was  in- 
clined to  think  that  the  case  of 
horses  and  carriages  at  lively  must 


be  taken  as  trenching  upon  the 
principle  applicable  to  deposits  with 
a  pawnbroker. 

There  is  an  old  case  in  which  it 
is  said  that  cattle  taken  in  to  agist 
are  distrainable.  See  Poll.  Abr. 
Distress,  (1)  pt.  22,  23,  translated 
in  Yiner,  Abr.  under  the  same  title. 
See  also  Fowkes  v.  Joyce,  2  Vent. 
50  ;  3  Lev.  260  ;  and  2  Vern.  129. 
In  the  recent  case,  however,  of 
Miles  V.  Furher  (8  L.  E.,  Q.  B.  83), 
Mellor,  J.,  says:  "I  cannot  help 
thinking  that  if  it  were  shown  that 
a  person  exercised  the  trade  of 
agisting  cattle,  the  same  principle 
would  apply  as  in  "  the  case  of  a 
pawnbroker." 

In  order  to  prevent  the  great  loss 
and  injustice  to  which  lodgers  were 
subjected  by  the  exercise  of  the 
power  possessed  by  the  superior 
landlord,  to  levy  a  distress  on  their 
furniture  and  goods  and  chattels, 
for  arrears  of  rent  due  to  such 
superior  landlord  by  his  immediate 
lessee  or  tenant,  it  has  been  enacted 
by  34  &  35  Vict.  c.  79,  that  "If 
any  superior  landlord  shall  levy,  or 
authorize  to  be  levied,  a  distress  on 
any  furniture,  goods  or  chattels  of 
any  lodger  for  arrears  of  rent  due 
to  such  superior  landlord  by  his 
immediate  tenant,  such  lodger  may 
serve  such  superior  landlord,  or  the 
bailiff  or  other  person  employed  by 
him  to  levy  such  distress,  with  a 
declaration  in  writing  made  by  such 
lodger,  setting  forth  that  such  im- 
mediate tenant  has  no  right  of 
property  or  beneficial  interest  in 
the  furniture,  goods  or  chattels  so 
distrained  or  threatened  to  be  dis- 
trained upon,  and  that  such  furni- 
ture, goods  or  chattels  are  the  pro- 
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perty  or  in  the  lawful  possession  of 
such  lodger  ;  and  also  setting  forth 
■whether  any  and  what  rent  is  due, 
and  for  what  period,  from  such 
lodger  to  his  immfediate  landlord ; 
and  such  lodger  may  pay  to  the 
superior  landlord,  or  to  the  hailiif, 
or  other  person  emploj^ed  by  him 
as  aforesaid,  the  rent,  if  any,  so 
due  as  last  aforesaid,  or  so  much 
thereof  as  shall  be  suificient  to  dis- 
charge the  claim  of  such  superior 
landlord.  And  to  such  declaration 
shall  be  annexed  a  correct  inven- 
tory, subscribed  by  the  lodger,  of 
the  furniture,  goods  and  chattels 
referred  to  in  the  declaration  ;  and 
if  any  lodger  shall  make  or  sub- 
scribe such  declaration  and  inven- 
tory, knowing  the  same  or  either  of 
them  to  be  untrue  in  any  material 
particular,  he  shall  be  deemed  guilty 
of  a  misdemeanor."     Sect.  1. 

"  If  any  superior  landlord,  or  any 
bailifE  or  other  person  employed  by 
him,  shall,  after  being  served  with 
the  before-mentioned  declaration 
and  inventory,  and  after  the  lodger 
shall  have  paid  or  tendered  to 
such  superior  landlord,  bailifE,  or 
other  person  the  rent,  if  any,  which 
by  the  last  preceding  section  such 
lodger  is  authorized  to  pay,  shall 
levy  or  proceed  with  a  distress  on 
the  furniture,  goods  or  chattels  of 
the  lodger,  such  superior  landlord, 
bailiff,  or  other  person  shall  be 
deemed  guilty  of  an  illegal  dis- 
tress, and  the  lodger  may  apply  to 
a  justice  of  the  peace  for  an  order 
for  the  restoration  to  him  of  such 
goods ;  and  such  application  shall 
be  heard  before  a  stipendiary  ma- 
gistrate, or  before  two  justices  in 
places  where  there  ia  no  stipendiary 


magistrate,  and  such  magistrate  or 
ju.stices  shall  inquire  into  the  truth 
of  such  declaration  and  inventory, 
and  shall  make  such  order  for  the 
recovery  of  the  goods  or  otherwise, 
as  to  him  or  them  may  seem  just, 
and  the  superior  landlord  shall  also 
be  liable  to  an  action  at  law  at  the 
suit  of  the  lodger,  in  which  action 
the  truth  of  the  declaration  and 
inventory  may  likewise  be  inquired 
into."     Sect.  2. 

"  Any  payment  made  by  any 
lodger  pursuant  to  the  1st  section 
of  this  act,  shall  be  deemed  a  vahd 
payment  on  account  of  any  rent  due 
from  himtohisimmediatelandlord." 
Sect.  3. 

The  fact  that  a  person  is  an  under- 
tenant as  well  as  a  lodger  does  not 
disentitle  him  to  the  protection  of 
the  act.  Phillips  v.  Henson,  3  C. 
P.  D.  26. 

By  a  subsequent  act,  35  &  36 
Vict.  c.  -50,  railway  rolling  stock  is, 
in  certain  cases,  protected  from  dis- 
tress when  on  hire. 

Things,  also,  which  are  in  actual 
use,  as  a  horse  on  which  a  person  is 
riding,  an  axe  with  which  a  person 
is  cutting  wood,  and  the  like,  are 
privileged  from  distress  for  rent. 
Co.  Litt.  47  a ;  and  see  Simpson  v. 
Hartopp,  WiUes,  512;  1  Smith's 
L.  C.  187,  and  note.  The  reason 
for  this  exemption  is,  that  if  persons 
were  deprived  of  things  which  they 
are  actually  using,  it  would  probably 
excite  them  to  commit  a  breach  of 
the  peace,  which  it  is  good  public 
policy  to  avoid. 

Things  in  the  custody  of  the  law, 
as,  for  instance,  if  they  have  been 
distrained  damage  feasant  (Co.  Litt. 
47  a),  or  taken  in  execution  {Peacock 
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V.  Purvis,  2  Brod.  &  B.  362 ;  Whar- 
ton V.  Kaijlor,  12  Q.  B.  673),  are 
not  liable  to  distress. 

But  no  goods  taken  on  any  lands 
leased  for  life,  years,  at  ■will,  or 
otlierwise,  shall  be  talcen  in  execution, 
unless  the  party  at  ivhose  suit  execu- 
tion is  sued,  before  removal  of  the 
goods,  pay  to  the  landlord  the 
arrears  of  rent,  if  not  exceeding 
one  year's  rent,  and  if  more,  then 
the  amount  of  one  year's  rent  due 
at  the  time  of  the  execution.  8 
Anne,  c.  14,  s.  1. 

The  meaning  of  this  enactment 
is,  that  the  seizure  is  lawful  prima 
facie,  but  that  the  sheriff  shall  not 
remove  the  goods  until  a  year's  rent 
be  first  paid ;  if  they  be  removed 
without  payment  of  rent,  after 
notice  that  it  is  due,  such  removal 
renders  the  whole  proceeding  un- 
lawful, as  regards  the  landlord,  and 
subjects  the  sheriff  to  an  action  on 
the  case  at  his  suit.  See  Riseley  v. 
Ryle,  11  M.  &  W.  16,  19,  20; 
Wharton  v.  Naylor,  12  Q.  B.  678. 

But  neither  a  bill  of  sale  of  the 
goods  (Smallman  v.  Pollard,  6  M.  & 
Gr.  1001),  nor  a  receipt  of  the  pro- 
ceeds under  such  bill  of  sale,  will 
amount  to  a  removal  of  the  goods, 
so  as  to  subject  the  sheriff  to  an 
action.  Wharton  v.  Naylor,  12 
Q.  B.  673,  678. 

But  if  the  sheriff  receives  the 
proceeds  under  the  bill  of  sale, 
either  from  a  stranger  or  the 
vendee  absolutely,  or  from  the 
execution  creditor  constructively, 
he,  being  an  officer  of  the  Court, 
will  be  compelled  on  motion  to  pay 
over  a  year's  rent  to  the  land- 
lord. West  V.  Hedges,  6  M.  &  G. 
1004  n.  ;    Henchett  x.   Kinipson,    2 


Wils.    140;    Culvert    v.    Joliffe,     2 

B.  &  Ad.  418. 

In  the  case  of  growing  crops,  if 
the  sheriff  sold  for  a  sum  to  be  paid 
on  reaping  and  removal  of  the  crops, 
he  could  not  be  called  upon  by  the 
landlord  to  pay  his  rent  until  the 
time  came  for  removal  of  the  crops. 
Wharton  v.  Naylor,  12  Q.  B.  679. 
And  see  Bible  v.  Hussey,  2  I.  E., 

C.  L.  308,   on  the  construction  of 
the  Irish  act  9  Anne,  c.  8,  s.  1. 

Growing  corn  sold  under  an 
execution  could  not  formerly  be 
distrained  for  rent,  unless  the  pur- 
chaser allowed  it  to  remain  an  un- 
reasonable time  on  the  ground  after 
it  was  ripe  (^Peacock  v.  Purvis,  2 
Bro.  &  Bing.  362  ;  Wright  v.  Deices, 
1  Ad.  &  Ell.  641) ;  but  now  by  14 
&  15  Vict.  c.  25,  s.  2,  growing  crops 
seised  and  sold  by  the  sheriff  under 
an  execution  are  liable,  as  long  as 
they  remain  on  the  land,  to  be  dis- 
trained for  the  rent  which  becomes 
due  after  the  seizure  and  sale,  pro- 
vided there  is  no  other  sufficient 
distress. 

By  50  Goo.  3,  c.  50,  the  sheriff 
cannot  sell  crops  agreed  to  be  ex- 
pended on  lands  (s.  1),  save  on  the 
terms  of  their  being  so  expended 
(s.  3)  ;  nor  can  the  landlord  distrain 
thereon  if  severed,  nor  on  turnips, 
nor  on  the  beasts  or  implements 
required  for  carrying  or  consuming 
such  produce.     Sect.  6. 

Goods  imder  the  custody  of  a 
messenger  under  a  fiat  in  bank- 
ruptcy have  been  held  not  privileged 
from  distress  {Briggs  v.  Sowry,  8 
M.  &  W.  729) ;  nor  are  goods  left 
by  an  official  liquidator  on  the  de- 
mised premises  of  a  company  that  is 
being  wound  up  under  the  Com- 
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panies  Act,  1862.  In  re  Liincly 
Granite  Company,  Ex  parte  Heaxmn, 
6  L.  E.,  Oil.  App.  462  ;  In  re  Regent 
United  Service  Stores,  8  Oil.  D.  616. 

The  power  of  distress,  however, 
is  always  subservient  to  prerogative 
process  issued  by  the  crown,  such  as 
an  extent;  and  the  sheriff  may  con- 
sequently take  goods  that  have  been 
distrained  out  of  the  hands  of  the 
landlord  or  his  bailiff,  and  sell  them 
for  the  benefit  of  the  crown.  Rex 
V.  Cotton,  Parker,  112. 

It  has  been  laid  down  by  Lord 
Coke  that  a  distress  can  only  be  had 
of  a  thing  "whereof  a  valuable  pro- 
perty is  in  somebody."  And  that 
"therefore  dogs,  bucks,  does,  conies, 
and  the  like,  that  are  feras  naturas, 
cannot  be  distrained."  Co.  Litt. 
47  a.  But  dogs  being  now  con- 
sidered by  the  law  as  valuable,  there 
seems  to  be  no  reason  why  they 
should  not  be  taken  by  distress  (see 
Wright  v.  Ramscott,  1  Saund.  83  ; 
Binsteadv.Biic]c,'2,'W.  Black.  1117), 
since  deer  kept  in  a  private  inelosure 
can  be  distrained.  Daries  v.  Poivell, 
AViUes,  48. 

Some  things  are  conditionally 
privileged  from  distress  ;  that  is  to 
say,  if  there  are  other  goods  suffi- 
cient for  the  purpose  to  be  found  on 
the  premises.  Amongst  these  may 
be  mentioned  beasts  belonging  to 
the  plough — averia  carucas  (Co.  Litt. 
47  a),  sheep  (lb.  note  17,  Keen  v. 
Priest,  4  H.  &  N.  236),  utensils  or 
instruments  of  a  man's  trade  or  oc- 
cupation, as  the  axe  of  a  carpenter 
or  the  books  of  a  scholar  (Co.  Litt. 
47  a).  See  also  Fenton  v.  Logan, 
9  Bing.  676 ;  Gorton  v.  Falkner, 
4  T.  E.  565. 

But  the  landlord  is  not  obliged 


to  distrain  grass  or  growing  corn 
before  taking  things  conditionally 
privileged,  as  beasts  of  the  plough. 
See  Pigcjott  V.  Birtles,  1  M.  &  W. 
451. 

Cart  colts  and  young  steers  not 
broken  or  used  for  harness  or  the 
plough  are  not  privileged  from 
distress  as  beasts  which  gain  the 
land.    Keen  v.  Priest,  4  H.  &  N.  236. 

Where  tenants  in  common  of 
land  mortgage  it  to  secure  a  debt 
wMch  they  jointly  and  severally 
covenant  to  pay,  and  each  of  them 
separately  attorns  tenant  to  the 
mortgagees  of  a  part  of  the  estate  of 
which  they  were  jointly  in  occupa- 
tion at  a  rent  equal  to  half  the 
annual  interest  of  the  mortgage 
debt,  the  mortgagees  cannot  dis- 
train for  the  rent  goods  which  were 
the  partnership  property  of  the 
mortgagors  in  respect  of  a  business 
which  they  carried  on  upon  the  mort- 
gaged estate.  Kx  pai-te  Parke,  In 
re  Potter,  18  L.  E.,  Eq.  381. 

Where  the  Landlord  may  distrain. 

Except  in  the  case  of  the  Queen, 
who  may  distrain  on  all  the  lands  in 
the  occupation  of  a  tenant,  of  whom- 
soever they  may  be  held  (Com.  Dig. 
Distress  (A),  3),  a  lessor,  as  a 
general  rule,  can  only  distrain  goods 
on  the  demised  premises  (lb.  (B), 
1  ;  Co.  Litt.  161a;  Capel  v.  Buz- 
zard, 6  Bing.  150),  and  cattle  and 
stock  may  be  distrained  upon  any 
common  appendant  or  appurtenant, 
or  any  ways  belonging  to  all  or  any 
part  of  the  premises  demised  or 
holden.     11  Geo.  2,  c.  19,  s.  8. 

And  the  Statute  of  Marlebridge, 
c.  15  (52  Hen.  3),  which  was  in 
affirmance    of    the    common    law, 
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enacted  tliat  with  tliG  exception  of 
the  king,  no  one  should  distrain 
"out  of  his  fee,  nor  in  the  king's 
highway,  nor  in  the  common  street." 
See  2  Inst.  131. 

There  are,  however,  exceptions 
to  the  rule.  Thus,  if  the  landlord 
came  to  distrain  cattle  which  he 
sees  then  within  his  fee,  and  the 
tenant  or  some  other  person,  to 
prevent  the  distress,  drive  them  out 
of  the  fee,  yet  the  landlord  may 
freshly  follow,  and  distrain  them 
out  of  his  fee,  for,  in  the  judgment 
of  law,  the  distress  is  taken  within 
his  fee.     Co.  Litt.  161  a. 

But  it  seems  that  if  the  lord  had 
no  view  of  the  cattle  within  his 
fee,  though  the  tenant  drive  them 
off  purposely,  or  if  the  cattle  of 
themselves,  after  the  view,  go  out 
of  the  fee,  or  if  the  tenant,  after 
the  view,  remove  them  for  any 
other  cause  than  to  prevent  the 
distress,  then  the  landlord  cannot 
distrain  out  of  his  fee.     lb. 

Where,  however,  the  tenant  frau- 
dulently or  clandestinely  removes 
his  goods  in  order  to  prevent  their 
being  distrained,  the  landlord  may 
within  thirty  days  follow  and  dis- 
train them  wherever  they  may  be 
found,  except  in  the  hands  of  a 
purchaser  for  valuable  considera- 
tion, without  notice  (8  Anne,  c.  14, 
s.  2  ;  11  Geo.  2,  c.  19,  s.  1).  It  will 
be  observed  that  the  landlord  may 
follow  the  goods,  if  the  removal  be 
fraudulent,  although  not  clandes- 
tine ( Opperman  v.  Smith,  4  D.  &  E. 
33  ;  Inkop  v.  Morchurch,  2  Fos.  feF. 
501);  and  it  is  immaterial  whether 
the  person  on  whose  premises  the 
goods   are   found  is   i)rivy  to   the 


fraud.       Williams    v.     Roberts,     7 
Exch.  618. 

These  statutes,  however,  do  not 
enable  the  landlord  to  follow  and 
distrain  the  goods  of  a  third  partj', 
which  have  been  removed  from  the 
demised  premises  {Thornton  v. 
Adams,  5  M.  &  8.  38  ;  Postman  v. 
Harrell,  6  C.  &  P.  225);  and  a 
stranger  has  a  perfect  right  to  re- 
move his  goods  at  any  time  or  under 
any  circumstances,  in  order  to  avoid 
a  distress.  This  right  is  founded 
upon  the  clearest  principles  of  jus- 
tice. The  stranger  does  not  owe 
the  rent,  and  is  under  no  obligation, 
legal  or  moral,  to  allow  his  goods  to 
be  seized  to  pay  the  debts  of  a  third 
person.  Per  Martin,  B.,  in  Foulyer 
V.  Taylor,  5  H.  &  N,  210. 

When  the  Distress  is  to  he  made. 

A  landlord  can  only  make  a  dis- 
tress in  the  daj^time,  that  is  to  saj-, 
between  sunrise  and  sunset,  the 
reason  being  that  the  tenant  might 
be  able  to  see  the  landlord  or  his 
bailiff  coming,  and  avoid  the  dis- 
tress by  making  a  tender  (Co.  Litt. 
142;  Gilb.  on  Distress,  50;  Alden- 
lurgh  V.  Peai^le,  6  0.  &  P.  212  ; 
Tutton  V.  Darke,  and  Nixon  v.  Free- 
man, 5  H.  &  N.  647).  Hence,  as 
the  rent  does  not  become  due  till 
the  last  minute  of  the  day  on  which 
it  is  payable,  the  landlord  cannot, 
in  the  absence  of  any  contract  or 
custom  by  which  the  rent  is  pay- 
able earlier  {Lee  v.  Smith,  9  Exch. 
662;  Buckley  v.  Taylor,  2  T.  E. 
600),  distrain  before  sunrise  of  the 
next  day.  Co.  Litt.  47  b,  note  6  ; 
Duppa\.  Mayo,  1  Wms.  Saund.  282. 

At  common  law  a  landlord  could 
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not  distrain  for  rent  after  the  term 
was  ended.  The  consequence  was, 
that  as  a  landlord  could  not  distrain 
for  rent  the  day  it  was  due  but  the 
day  after,  when  the  term  was  ended, 
he  could  not,  unless  he  by  contract 
made  the  rent  payable  before  the 
expiration  of  the  term,  have  any 
remedy  by  distress  for  his  last  half- 
year's  rent  (Co.  Litt.  47  b).  The 
legislature,  however,  has  interposed 
to  prevent  the  inconveniences  aris- 
ing from  such  a  state  of  the  law, 
and  by  8  Anne,  c.  14,  s.  67,  rent 
may  be  distrained  for  after  deter- 
mination of  the  lease  in  the  same 
manner  as  before,  if  the  distress  is 
made  within  six  calendar  months 
afterwards,  and  during  the  continu- 
ance of  the  landlord's  title  and  the 
possession  of  the  tenant  from  whom 
the  arrears  are  due. 

In  construing  this  statute  it  has 
been  held,  that  the  landlord  may 
distrain  part  of  the  demised  pre- 
mises, if  the  tenant  is  no  longer  in 
possession  of  the  whole  {Niittall  v. 
Staunton,  4  B.  &  C.  51),  orujionthe 
representatives  of  a  tenant  who  had 
entered.  Braitlnvaite  v.  Coolcsey,  1 
H.  Black.  465. 

And  TS'here  there  is  a  custom  of 
the  country  for  the  tenant  to  leave 
his  away-going  crop  in  the  barns 
for  a  certain  period  after  the  ter- 
mination of  the  tenancy,  the  land- 
lord may  distrain,  though  six 
months  have  elapsed  since  that 
time.  Beavan  v.  Delahay,  1  H. 
Black.  5  ;  Griffiths  v.  Pideston,  13 
Mees.  &  W.  358. 

But  where  the  tenant  has  himself 
left  after  the  expiration  of  the  term, 
leaving  some  cattle  on  the  premises 


and  a  now  tenant  has  entered,  tlie 
landlord  cannot  put  in  a  distress, 
as  there  is  no  continuance  of  the 
tenant  in  possession  within  the 
meaning  of  the  act  {Taylor son  v, 
Peters,  7  Ad.  &  Ell.  110).  Nor  is 
the  statute  applicable  where  the 
tenancy  is  determined  by  the  wrong- 
ful disclaimer  of  the  tenant.  JDoe 
d.  David  V.  Williams,  7  C.  &  P.  322. 
"Where  proceedings  are  taken 
upon  an  avowry  at  common  law  for 
rent  in  arrear  and  not  under  the 
statute,  it  must  be  alleged  that  at 
the  time  when  the  distress  was  made 
it  was  during  the  continuance  of 
the  landlord's  title  or  interest. 
Williams  v.  Stiven,  9  Q.  B.  14. 

Hoxo  the  Distress  may  he  made. 

The  distress  may  be  made  either 
by  the  landlord  himself  personally, 
or  by  his  agent  or  bailiff  acting 
under  a  warrant  of  distress,  which 
must  be  signed  by  the  landlord,  but 
does  not  require  a  stamp,  audif  there 
are  several  landlords,  as  in  the  case 
of  joint  tenants,  the  signature  of  one 
of  them  will  be  sufficient  should  the 
others  not  dissent  [Robinson  v.  Hof- 
man,  4  Bing.  562) ;  and  although 
the  baUiff  distrain  for  rent  due  to 
himself,  he  may  justify  as  bailiff  of 
the  person  who  gave  him  authoritj' 
to  distrain  [Trent  v.  Hunt,  9  Exch. 
14).  A  ratification  by  the  landlord 
of  a  distress  made  by  a  person 
acting  as  his  bailiff  will  be  suffi- 
cient. Bro.  Abr.  "  Traverse  per 
sans  ceo,"  pi.  3. 

As  to  distresses  by  joint  tenants, 
tenants  in  common,  coparceners, 
mortgagees,  and  husband  and  wife, 
see  Smith  &  Soden,  Land.  &  T.  142, 
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143,  144,  2nd  ed.  Tenant  pur 
autre  vie  can  distrain  in  the  life  of 
cestui  que  vie,  and  for  rent  in  arrear 
at  the  death  of  cestui  que  vie,  ty 
32  Hen.  8,  c.  37,  s.  4.  Tenant  by 
elegit  may  distrain  without  attorn- 
ment so  long  as  the  debt  is  unpaid, 
and  the  interest  of  his  executor's 
debtor  continues.  Lloyd  v.  Davies, 
2  Exch.  103;  Bro.  Distr.  pi.  72. 

And  it  may  be  laid  down  as  a 
general  principle  of  law,  that  if  a 
lessor,  having  mortgaged  his  rever- 
sion, is  permitted  by  the  mortgagee 
to  continue  in  the  receipt  of  the 
rent  incident  to  the  reversion,  he 
during  such  permission  is prcEsiimp- 
tione  juris  authorized,  if  it  should 
become  necessary,  to  realize  the  rent 
by  distress,  and  to  distrain  for  it 
in  the  mortgagee's  name,  and  as 
his  bailiff.  Trent  v.  Hunt,  9  Exch. 
14,  24. 

&o  likewise  where  a  person  pur- 
chases the  eqiiity  of  redemption  of 
an  estate,  and  pays  off  the  mort- 
gage, whereby  all  rights  which 
were  vested  in  the  mortgagee 
become  vested  in  him,  and  he  takes 
an  authority  from  the  mortgagee  to 
receive  the  rents,  and  an  under- 
taking that  he  will,  when  called 
upon,  execute  a  conveyance  and 
complete  the  legal  title,  such 
person  will  have  an  implied  autho- 
rity to  distrain  in  the  name  of  the 
mortgagee  {Snell  v.  Finch,  13  0.  B., 
N.  S.  651).  A  mere  receiver  of 
rents  has  no  implied  authority  to 
distrain  [Ward  v.  Shew,  9  Bing. 
608  ;  2  Moo.  &  Sc.  756),  although  a 
receiver  appointed  by  the  Chancery 
Division  has  such  power.  Pitt  v. 
Snowden,  3  Atk.  750  ;  Dancer  y. 
Hastings,  4  Bing.  2. 

T.L.C. 


A  person  is  not  obliged  to  justify 
a  distress  for  the  cause  which  he 
happened  to  assign  at  the  time  it 
was  made.  If  he  can  show  that  he 
had  a  legal  justification  for  what 
he  did  it  is  sufficient.  Thus  a  man 
may  distrain  for  rent  and  avow  for 
heriot  service.  Fitzherb.  Avowry, 
232  ;  3  Co.  26  ;  7  T.  E.  657  ;  Lucas 
V.  Nockells,  10  Bing.  172. 

As  the  tenant  may  prevent  the 
distress  by  tendering  a  sufficient 
sum  to  his  landlord,  so  he  may  do 
so  in  the  case  of  his  bailiff.  And 
the  landlord,  when  he  gives  a  war- 
rant to  his  bailiff  to  distrain,  is  at 
law  considered  by  implication  to 
atithorize  him  to  receive  the  rent, 
if  a  tender  thereof  be  made  by  the 
tenant  {Hatch  v.  Hale,  15  Q.  B. 
10) ;  and  a  tender  of  rent  without 
expenses,  after  a  warrant  of  distress 
is  delivered  to  the  broker  but  before 
it  is  executed,  is  a  good  tender. 
Bennett  v.  Bayes,  5  H.  &  N.  391. 

But  a  mere  tender  to  a  servant 
{Pilldngton  v.  Hastings,  Cro.  Eliz. 
813),  or  to  a  broker's  man  left  in 
possession  under  the  distress,  with- 
out actual  authority  to  receive  the 
rent,  is  bad  {Boiilton  v.  Reynolds,  2 
Ell.  &  Ell.  369) ;  but  a  tender  to 
distrainer's  wife,  who  had  an  im- 
plied authority  to  receive  the  rent, 
has  been  held  good.  Broivne  v. 
Powell,  4  Bing.  230. 

"With  the  exceptions  hereinafter 
mentioned,  the  outer  door  of  a  house 
[Broioning  v.  Dann,  Bull.  N.  P.  81), 
or  of  a  stable  {Broivn  v.  Glenn,  16 
Q.  B.  254),  must  not  be  broken 
open  for  the  purpose  of  making  a 
distress ;  otherwise  an  action  of 
trespass  wiU  lie  against  the  person 
making  the  distress.    But  the  outer 
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door  may  be  opened  in  the  usual 
mode,  as  by  turning  a  key,  lifting  a 
latch,  or  drawing  back  the  bolt 
{Ryan  v.  Shilcock,  7  Exch.  72),  and 
when  once  the  outer  door  is  pro- 
perly opened,  the  person  making 
the  distress  ■will  be  justified  in 
breaking  open  any  inner  doors  (see 
Broivning  v.  Dunn,  Bull.  N.  P.  81) ; 
and  an  entry  to  make  a  distress 
through  an  open  window  is  lawful 
{Nixon  V.  Freeman,  5  E.  &  N. 
647,  652)  ;  but  it  is  not  law- 
ful forcibly  to  break  {Attack  v. 
Bramivell,  3  Best  &  Sm.  520),  or 
even  to  open  a  window  which  was 
closed  but  not  fastened.  Nash  v. 
Lucas,  2  L.  E.,  Q.  B.  690,  593;  8 
Best  &  Sm.  631 ;  and  see  Handcock 
V.  Austin,  14  0.  B.,  N.  S.  434;  32 
L.  J.,  C.  P.  252,  254. 

In  Gould  V.  Bradstock,  4  Taunt. 
562,  it  was  held  by  the  Court  of 
Common  Pleas,  that  trespass  would 
not  lie  against  a  landlord  who  occu- 
pied an  apartment  over  a  mill  de- 
mised to  his  tenant,  from  which  it 
was  divided  only  by  a  boarded  floor 
without  any  ceiling,  for  taking  up 
the  floor  of  his  own  apartment,  and 
entering  through  the  aperture  to 
distrain  for  rent. 

.  There  is  no  illegality  in  distrain- 
ing for  rent  by  climbing  over  a 
fence  and  so  gaining  access  to  the 
house  by  an  open  door.  Eldridge 
V.  Stacey,  15  C.  P.,  N.  S.  458. 

Having  obtained  an  entrance  on 
the  premises,  a  seizure  must  be 
made  of  the  goods  to  be  taken  in 
distress,  to  effect  which  slight  acts 
will  be  held  sufficient ;  and  although 
they  are  allowed  to  be  taken  away 
for  a  temporary  purpose,  upon  their 
return  it  will  not  be  considered  that 


the  distress  was  abandoned.  Swann 
V.  Earl  of  Falmouth,  8  B.  &  0.  456  ; 
Hutchins  v.  Scott,  2  Mees.  &  W. 
809  ;  Wood  v.  Nunn,  5  Bing.  10 ; 
Kirby  v.  Harding,  6  Esoh.  234  ; 
Hartley  v.  Moxham,  3  Q.  B.  701. 

Seizure  may  be  constructive  as 
well  as  actual ;  it  is  enough  that 
the  landlord  or  his  agent  takes 
eifectual  means  to  prevent  the  rer 
moval  of  the  article  from  ofE  the 
premises,  on  the  ground  of  the  rent 
being  in  arrear,  and  he  does  this 
when  he  declares  that  the  article 
shall  not  be  removed  tUl  the  rent 
is  paid,  at  any  rate  if  the  words 
are  capable  of  being  carried  into 
action.  See  Cramer  v.  Mott,  5  L. 
E.,  Q.  B.  357,  359,  360  ;  and  see 
Wood  V.  Nunn,  5  Bing.  10. 

Where  a  person  in  possession 
under  a  distress  has  been  forcibly 
ejected  from  the  premises  {Eagleton 
V.  Gutteridge  (11  M.  &  W.  465),  or 
if  he  has  left  them  for  a  tem- 
porary purpose,  without  any  inten- 
tion of  abandoning  the  distress, 
and  on  his  return  finds  the  door 
purposely  looked  against  him,  he 
may  in  either  case  break  open  the 
door  for  the  purpose  of  re-entering 
on  the  premises.  Bannister  v.  Hyde, 
2  EU.  &  EU.  627.  See  also  Eldridge 
T.  Stacey,  15  C.  P.,  N.  S.  458. 

The  next  thing  to  be  done  is  to 
take  an  inventory  of  the  things 
seized,  and  to  leave  it  with  notice 
in  writing  { Wilson  v.  Nightingale, 
8  Q.  B.  1034)  of  the  distress  at  the 
chief  mansion-house,  or  other  most 
notorious  place  on  the  premises, 
charged  with  the  rent  distrained 
for.     2  "W.  &  M.  sess.  1,  c.  5,  s.  2. 

The  want  of  notice  does  not  render 
the  distress  invalid  ( Trent  v.  Hunt, 
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9  Exch.  14),  and  an  inaocuraoy  in 
stating  the  amount  for  which  a  dis- 
tress has  been  made,  as,  for  instance, 
where  the  landlord  has  distrained 
for  a  larger  amount  than  was  due, 
will  not  be  actionable  (see  Tancred 
V.  Leyland,' 16  Q.  B.  669;  Steven- 
son V.  Neionham,  13  C.  B.  285, 
overruling  Taylor  v.  Henniker, 
12  Ad.  &  EH.  488).  In  Ireland, 
however,  where  a  distress  cannot  be 
made  for  rent  which  became  due 
more  than  one  year  before  the 
making  of  the  distress  (23  &  24 
Vict.  c.  152,  s.  51),  a  distress  by  a 
landlord  is  unlawful,  if  the  par- 
cular  in  writing  of  the  rent  de- 
manded include  rent  which  became 
due  more  than  one  year  before  the 
making  of  the  distress.  Tracey  v. 
Brennan,  8  Ir.  0.  L.  527. 

And  under  the  7th  section  of  1 1 
Geo.  2,  c.  19,  the  landlord  or  his 
agent,  where  goods  have  been 
fraudulently  or  clandestinely  con- 
veyed away  and  detained  in  any 
place,  within  thirty  days  as  before 
mentioned  (see  p.  319,  ante),  upon 
obtaining  the  aid  of  a  constable 
or  peace  officer  {Rich  v.  Wool- 
ley,  7  Bing.  651  ;  Cartwright  v. 
Smith,  1  M.  &  Eob.  284),  if  the 
place  be  a  dwelling-house,  having 
previously  made  an  oath  before  a 
magistrate  of  reasonable  grounds 
for  suspecting  that  the  goods  are 
there,  even  without  any  previous 
request  to  open  them  ( Williams  v. 
Eoberis,  7  Exch.  618),  may  break 
open  the  doors,  it  seems,  without  a 
previous  request  to  open  them,  and 
take  the  goods  in  distress. 

A  removal  of  goods  to  bring  it 
within  the  statute  must  have  taken 
place   after  the   rent    became   due 


{Furneaux  v.  Fotherby,  1  Bing.  N.  S., 
767,  cited  ;  and  see  Watson  v.  Main, 
3  Esp.  15);  and  it  has  been  decided 
that  the  landlord  cannot  make  a 
seizure  after  he  has  conveyed  away 
his  reversion.  Ashmore  v.  Hardy, 
7  0.  &  P.  501 ;  see  also  Welch  v. 
Myers,  4  Camp.  368  ;  Parry  y.  Dun- 
can, 7  Bing.  243  ;  Thornton  v. 
Adams,  5  Man.  &  Sel.  38. 

Goods  distrained,  how  dealt  witli. 

The  landlord  having  now  seized 
and  got  the  goods  into  his  pos- 
session, we  will  next  consider  what 
he  can  do  with  them  in  order  to 
make  them  available  for  the  pay- 
ment of  his  rent. 

At  common  law  a  landlord  who 
had  taken  goods  by  distress,  only 
held  them  as  a  pledge  until  the 
rent  was  paid.  In  the  meantime  it 
was  his  duty  to  keep  them  safely. 

Where  a  person  distrains  any 
thing  that  hath  life,  such  as  cattle, 
he  must,  as  laid  down  by  Lord  Coke, 
impound  them  in  a  lawful  pound 
within  three  miles  in  the  same 
county,  and  that  is  either  overt  or 
open,  in  a  pinfold  made  for  such 
purposes,  or  in  his  own  close,  or  in 
that  of  another  by  his  consent  (Co. 
Litt.  47  b ;  and  see  1  &  2  P.  &  M. 
c.  12)  And  it  is  called  open,  be- 
cause the  owner  may  give  his  cattle 
meat  and  drink  without  trespass 
to  any  other,  and  then  the  cattle 
must  be  sustained  at  the  perU 
of  the  owner  (Co.  Litt.  47  b ; 
Bac.  Abr.  "Distress"  (D))  ;  but 
now  the  person  who  impounds 
animals  must  supply  them  with 
sufficient  food  and  nourishment, 
and  he  has  power  to  recover  not 
exceeding  double  the  value  thereof 
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(17  &  18  Vict.  c.  60,  s.  1  ;  and  see 

5  &  6  Will.  4,  c.  59,  s.  6  ;  12  &  13 
Vict.  c.  92,  ss.  5,  6  ;  see  also  Mason 
V.  Newland,  9  0.  &  P.  575  ;  and 
Layton  v.  Hurry,  8  Q.  B.  811).  If, 
howeTer^  the  cattle  Avere  impounded 
in  a  pound  covert  or  close,  as  in 
some  part  of  the  house  of  the  person 
who  took  them,  then  he  was  bound 
to  sustain  them  with  food  and  drink 
at  his  own  peril  without  having  any 
satisfaction  therefor.    Co.  Litt.  47  h. 

A  person  who  distrains  cattle  is 
hound  to  impound  them  in  a  projjer 
pound,  and  if  the  usual  povmd  be 
in  an  improper  state,  he  must  find 
another.     Bignell  v.    Clarice,    5    H. 

6  N.  485  ;  Wilder,  v.  Speer,  8  Ad. 
&  Ell.  547. 

Where  the  distress  consists  of 
such  things  as  household  utensils, 
which  are  liable  to  take  harm  by 
wet  or  weather,  or  be  stolen  if  ex- 
posed, he  must  impound  them  in  a 
house  or  other  pound  covert,  within 
three  miles  in  the  same  county,  for 
if  he  impound  them  in  pound  overt, 
he  will  be  answerable  for  them. 
Co.  Litt.  47  b. 

It  has,  however,  been  enacted,  by 
11  Geo.  2,  c.  19,  s.  10,  "that  in 
cases  of  distress  for  rent,  the  person 
distraining  may  impound,  or  other- 
wise secure  the  distress,  on  such 
part  of  the  premises  as  shall  be 
most  convenient." 

It  seems  that  a  distress  is  suffici- 
ently impounded,  in  accordance  with 
stat.  11  Geo.  2,  c.  19,  s.  10,  where, 
vrith  the  consent  of  the  tenant,  the 
person  distraining  makes  an  inven- 
tory of  part  of  the  goods  distrained, 
serves  it,  together  with  notice  of 
the  distress,  on  the  tenant,  and 
leaves  a  man  in  possession  on  the 


premises,  but  does  not  disturb,  lock 
up,  or  remove  any  of  the  goods. 
Johnson  v.  Upham,  2  Ell.  &  Ell.  250. 

It  may  be  here  mentioned  that 
tender  upon  the  land  before  the 
distress  makes  the  distress  tortious 
((^i;  Carpenters^  case,  8  Hep.  146), 
tender  after  the  distress,  and  before 
the  impounding,  makes  the  detainer 
and  not  the  taking  wrongful  (lb.) ; 
but  tender  after  the  impounding 
makes  neither  one  nor  the  other 
wrongful,  for  then  it  comes  too 
late  (lb.).  As  to  what  is  a  suffi- 
cient impounding  to  make  a  tender 
too  late,  see  Firth  v.  Purvis,  5  T.  E. 
432 ;  Browne  v.  Fotvell,  4  Bing. 
230  ;  Thomas  v.  Harries,  1  M.  &  G. 
695  ;  Ellis  v.  Taylor,  8  M.  &  W. 
415  ;  Peppercorn  v.  Hofman,  9  M. 
&  W.  618. 

Where  growing  crops  are  dis- 
trained, they  miist  be  impounded, 
after  having  been  harvested  by 
being  laid  up  in  barns,  or  other 
proper  places  on  the  premises,  or  if 
there  be  none  on  the  premises,  then 
in  any  other  barn  or  proper  place  as 
near  as  may  be  to  the  premises.  11 
Geo.  2,  c.  19,  s.  8. 

If  a  distrainer  takes  the  distress 
out  of  the  place  where  it  was  ori- 
ginally impounded,  for  the  purpose 
of  making  an  unlawful  use  of  it, 
the  owner  may  interfere  and  take  it 
out  of  his  possession  without  ren- 
dering himself  liable  either  for  a 
rescue  or  a  pound  breach.  Smith  v. 
Wright,  6  H.  &N.  821. 

Assuming  that  the  goods  are  pro- 
perly impounded  by  the  landlord, 
although,  as  we  have  seen  at  com- 
mon law,  they  would  be  merely  a 
pledge  to  be  detained  until  the  rent 
was  paid,  the  legislature  has  given 
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additional  power  to  tlie  landlord  to 
enable  Mm  to  sell  them,  and  thence 
obtain    satisfaction.      The    statute 
2  "WiU.  &  Mary,  sess.  1,  c.  5,  s.  2, 
by  wliich.  this  power  was  conferred 
on  the  landlord,  enacts,  "that  where 
any  goods  or  chattels  shall  be  dis- 
trained for  rent  reserved  and  due 
upon  any  demise,  lease  or  contract 
whatsoever,  and  the  tenant  or  owner 
of  the  goods  so  distrained  shall  not 
vnthin  Jive  days  next  after  such  dis- 
tress taken,  and  notice  thereof  (with 
the  cause  of  such  taking)  left  at  the 
chief  mansion-house,  or  other  most 
notorious  place    on    the    premises 
charged  with  the  rent  distrained  for, 
replevy  the   same,    with   sufScient 
security  to  be  given  to  the  sheriff 
according  to  law,  that  then  in  such 
case,  after  such  distress  and  notice 
as  aforesaid,  and  expiration  of  the 
said    five    days,    the    person    dis- 
training shall  and  may,   with  the 
sheriff     or    under-sheriff    of    the 
county,   or  with   the    constable  of 
the  hundred,  parish  or  place  where 
such  distress  shall  be  taken  (who 
are  hereby  required  to  be  aiding 
and   assisting  therein),    cause   the 
goods   and   chattels   so    distrained 
to    be    appraised    by    two    sworn 
appraisers     (whom     such     sheriff, 
under-sheriff     or     constable     are 
hereby   empowered    to    swear)    to 
appraise  the  same  truly,  according 
to  the  best  of  their  understandings, 
and  after  such  appraisement  shall 
and  may  lawfully  sell  the   goods 
and  chattels  so  distrained  for  the 
best  price  that  can  be  gotten  for  the 
same,  towards  satisfaction   of  the 
rent  for  which  the  said  goods  and 
chattels  shall  be  distrained,  and  of 
the  charges  of  such  distress,  ap- 


praisement and  sale,  leaving  the 
overplus  (if  any)  in  the  hands  of 
the  said  sheriff,  under-sheriff  or 
constable  for  the  owner's  use." 

However,  by  35  &  36  Vict.  c.  92, 
s.  13,  so  much  of  statute  2  Will.  & 
Mary,  c.  5,  as  requires  any  sheriff 
or  under-sheriff  or  constable  to  be 
aiding  and  assisting  at  any  distress 
for  rent,  or  to  swear  any  appraiser 
thereat,  is  repealed  from  the  24th 
of  March,  1873  (except  as  to  matters 
then  arisen  or  pending),  and  no  oath 
after  the  day  aforesaid  is  to  be  re- 
quired from  such  appraiser. 

Goods,  also,  which  having  been 
fraudulently  or  clandestinely  re- 
moved, and  taken  in  distress  out  of 
the  premises,  can  be  sold.     11  Geo. 

2,  c.  19,  s.  8. 

As  the  landlord  must,  according 
to  2  WiU.  &  Mary,  c.  5,  s.  2,  sell 
goods  distrained  for  "  the  best  price 
that  can  be  gotten  for  the  same,"  it 
has  been  held  that  he  cannot  sell 
hay  and  unthreshed  corn  distrained 
for  rent,  under  a  condition  (though 
in  accordance  with  a  covenant  on 
the  part  of  the  tenant)  that  they 
should  be  consumed  on  the  premises. 
See  Haioldns  v.  Walrond,  1  C.  P.  D. 
280  ;  Ridgivay  v.  Lord  Stafford,  6 
Ex.  904  ;  20  L.  J.  (Ex.)  226,  over- 
ruling ^55ey  v.  Pei!c/»,  8  M.  &W.  41 9. 

With  regard  to  appraisement,  it 
seems  that  notwithstanding  57  Geo. 

3,  c.  93,  ttvo  sworn  appraisers  are 
requisite,  unless  the  distress  be 
under  20^. ;  see  Fletcher  v.  Saimders, 
1  M.  &  Eob.  375;  Bishop  v.  Byrant, 
6  0.  &  P.  484;  Allen  v.  Flicker ,  10 
Ad.  &  Ell.  640  ;  as  to  the  swearing, 
see  Avenell  v.  Croker,  Moo.  &  Malk. 
172  ;  Kenney  v.  May,  1  M.  &  Eob. 
56.    It  is  not  necessary  to  have 
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professional  appraisers,  provided 
they  be  fit  persons  {Eoden  v.  Eyton, 
6  0.  B.  427) ;  but  a  person  making 
tlie  distress  cannot  appraise  it. 
Westwood  V.  C'oivne,  1  Stark.  172 ; 
Lyon  V.  Weldon,  2  Bing.  336. 

The  five  days  mentioned  in  tke 
act  must  be  calculated  exclusively 
of  tlie  day  of  taking  tlie  distress, 
and  inclusively  of  tlie  day  of  sale. 
See  Eohinson  v.  Waddington,  13 
Q.  B.  753;  overruling  Wallace  v. 
King,  1  H.  Black.  13. 

And  it  seems  that  upon  the  equity 
of  2  Will.  &  Mary,  sess.  1,  c.  3,  s.  2, 
a  tender  by  the  tenant  of  the  rent 
due,  and  costs,  to  the  person  dis- 
training, Tvitliin  five  days  after  the 
distress  is  taken  and  before  sale, 
though  after  the  distress  has  been 
impounded  in  accordance  with  stat. 
11  Geo.  2,  c.  19,  s.  10,  is  a  good  ten- 
der. Johnson  T.  TJpham,  2  Ell.  & 
EU.  250,  overruling  Ellis  v.  Taylor, 
8  M.  &  W.  415. 

Where  there  is  no  sale  of  goods 
distrained,  as,  for  instance,  where 
the  landlord  takes  them  and  gives 
them  away  to  a  third  person,  the 
property  in  them  will  not  pass. 
See  King  v.  England,  4  Best  & 
Sm.  782. 

In  case  of  the  bankruptcy  of  the 
tenant  the  landlord  or  other  person 
to  whom  any  rent  is  due  from  the 
bankrupt  may  at  any  time,  either 
before  or  after  the  commencement 
of  the  bankruptcy,  distrain  upon  the 
goods  or  effects  of  the  banki-upt  for 
the  rent  due  to  him  from  the  bank- 
rupt, with  this  limitation,  thatif  such 
distress  for  rent  be  levied  after  the 
commencement  of  the  bankruptcy, 
it  shall  be  available  only  for  one 
year's  rent  accrued  due  prior  to  the 


date  of  the  order  of  adjudication, 
but  the  landlord  or  other  person  to 
whom  the  rent  may  be  due  from  the 
bankrupt  may  prove  under  thebank- 
ruptcy  for  the  overplus  due,  for 
which  the  distress  may  not  have 
been  available.  32  &  33  Yict.  c. 
71,  s.  34. 

When  any  rent  or  other  payment 
falls  due  at  stated  periods,  and  the 
order  of  adjudication  is  made  at  any 
time  other  than  one  of  such  periods, 
the  person  entitled  to  such  rent  or 
pajrment  may  prove  for  a  propor- 
tionate part  thereof  up  to  the  day 
of  the  adjudication,  as  if  such  rent 
or  payment  grew  due  from  day  to 
day.     lb.  s.  35. 

The  words  "  other  person  to 
whom  any  rent  is  due,"  in  sect. 
34,  apply  to  a  case  when  the  rent  is 
payable  in  respect  of  a  tenano}^, 
though  the  person  entitled  to  the 
rent  is  not,  in  popular  language,  a 
landlord ;  as,  for  instance,  in  such 
a  case  as  that  of  a  receiver  appointed 
under  a  mortgagee's  receivership 
deed  [Jolly  v.  Arhuthnot,  4  De  G. 
&  J.  224  ;  Ex  parte  Hill,  In  re 
Roherts,  6  Ch.  D.  63,  69).  It  does 
not  ordinarily  apply  to  a  gas  com- 
pany having  power  to  levy  a  dis- 
tress under  a  special  act  ^Ex  parte 
Hill,  In  re  Roherts,  6  Ch.  D.  63), 
unless  perhaps  where  the  special 
act  authorizes  the  company  to  re- 
cover rent  and  charges  due  to  them 
"  by  the  same  means  as  landlords 
may  recover  rent  in  arrear."  Ex 
parte  Birmingham  and  Staffordshire 
Gas  Light  Company,  In  re  Fanshaw 
and  Yorston,  11  L.  E.,  Eq.  615. 

The  trustee  in  bankruptcy  has 
power  to  disclaim  a  lease,  and  so 
get  rid  of  his  liability  in  respect 
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thereof  (sect.  23).  If,  towever,  lie 
continues  in  possession  of  premises 
of  which  the  debtor  was  tenant,  not 
having  disclaimed  the  lease,  the 
landlord  has  a  right,  as  against  the 
trustee,  to  distrain,  without  obtain- 
ing any  leave  from  the  court,  for 
rent  accrued  due  after  the  com- 
mencement of  the  liquidation,  even 
though  it  be  rent  which,  under  the 
terms  of  the  lease,  is  payable  in 
advance.  Ex  parte  Hale,  In  re  Binns, 
1  Ch.  D.  285. 

After  an  order  has  been  made  for 
the  winding-up  of  a  company  under 
the  Companies  Act,  1862  (25  &  26 
Vict.  c.  89),  under  the  163rd  section 
of  that  act,  any  distress  put  in  by 
the  landlord  upon  the  premises  of 
the  company  being  wound  up  will 
be  void  except  it  be  put  in  with  the 
leave  of  the  court,  and  subject  to 
such  terms  as  the  court  may  impose. 
Sect.  87. 

The  10th  section,  moreover,  of 
the  Judicature  Act,  1875  (38  &  39 
Yict.  c.  77)  does  not  assimilate  the 
rules  in  the  winding-up  of  com- 
panies to  the  rules  in  bankruptcy, 
to  the  extent  of  giving  the  landlord 
of  property  of  which  a  company  in 
liquidation  are  tenants,  a  right  to 
distrain  for  rent  due  before  the 
winding-up  order.  In  re  Coal  Con- 
sumers Association,  4  Ch.  D.  625  ; 
In  re  North  Yorkshire  Iron  Com- 
pany, 7  Ch.  D.  661. 

Leave  will  not  be  given  by  the 
court  to  distrain  for  rent  accrued 
due  before  the  winding-up  {In  re 
Traders'  North  Staffordshire  Carry- 
ing Company,  19  L.  E.,  Eq.  60  ;  In 
re  Coal  Consumers  Association,  4 
Ch.  D.  625) ;  as  to  such  rent  the 
creditor  must  prove  in  the  winding- 


up.  In  re  North  Yorkshire  Iron 
Company,  7  Ch.  D.  669. 

In  the  case,  however,  of  rent 
accrued  due  after  the  winding-up, 
leave  may  be  given  by  the  court, 
under  sect.  87  of  the  Companies 
Act,  1862,  for  the  landlord  to  dis- 
train against  the  company.  This 
has  been  well  explained  by  MaUns, 
V.  C,  in  a  recent  case.  See  In 
re  Coal  Consumers  Association,  4 
Ch.  D.  628  ;  see  also  In  re  North 
Yorkshire  Iron  Company,  7  Ch.  D. 
651  ;  In  re  Lundy  Granite  Com- 
pany, 6  L.  E.,  Ch.  App.  466. 

But  where  a  distress  was  put  in 
by  the  landlord  upon  lands  demised 
to  a  joint  stock  company,  after  the 
presentation  of  a  winding-up  peti- 
tion, but  before  any  order  was  made, 
it  was  held  by  the  Lords  Justices 
that  the  distress  might  proceed,  as 
there  was  nothing  in  the  act  render- 
ing it  incumbent  upon  the  court  to 
say,  when  a  distress  had  been  put 
in  force  before  the  making  of  the 
winding-up  order,  that  the  company 
was  thus  being  wound  up  within 
the  meaning  of  the  163rd  section. 
In  re  The  Exhall  Coal  Alining  Com- 
pany, limited,  4  De  G.  &  Jo.  377. 

Where,  moreover,  the  landlord  is 
a  stranger,  but  is  not  a  creditor  of 
the  company,  and  where  he  seizes 
the  goods  under  his  ordinary  rights 
of  landlord,  as  being  a  stranger's 
goods  on  the  land  of  his  tenant,  the 
163rd  section  of  the  Companies 
Act,  1862,  does  not  apply  {In  re 
Traders'  North  Staffordshire  Carry- 
ing Company,  19  L.  E.,  Eq.  60,  66  ; 
In  re  Lundy  Granite  Company,  6 
L.  E.,  Ch.  App.  642);  otherwise  this 
act,  which  was  passedf  or  thepurpose 
of  producing  equality,  would  have 
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produced  inequality,  by  depriving 
the  landlord  of  Ms  legal  right  to  a 
distress,  and  giving  him  nothing  at 
all.  In  re  Traders'  North  Stafford- 
shire Carrying  Company,  19  L.  E., 
Eq.  66. 

When  a  landlord  distrains  for 
rent  and  does  not  sell  the  goods, 
he  cannot  bring  an  action  for  the 
rent  so  long  as  he  holds  the  dis- 
tress, though  it  be  insufficient  to 
satisfy  the  rent.  Leliain  v.  Philpott, 
10  L.  E.,  Ex.  242. 

Upon  the  decease  of  the  tenant, 
money  due  for  rent  in  respect  of 
land  demised,  whether  by  deed  or 
parol,  is  equal  in  degree  to  a  spe- 
cialty debt  [Thompson  v.  Thompson, 
9  Price,  464,  471) ;  but  as  the  right 
to  treat  rent  as  a  specialty  debt  is 
incident  to  privity  of  estate  and  not 
to  privity  of  contract,  it  -will  not 
apply  to  the  case  of  rent  due  for 
lands  out  of  England.  Vincent  v. 
Godson,  4  De  Gex,  Mac.  &  Q-.  546. 

It  may  be  here  mentioned  that 
the  Court  of  Chancery  had  no  juris- 
diction at  the  suit  of  the  ovt^ner  of 
property,  to  restrain  a  mere  stranger 
from  vexatiously  distraining  on  or 
otherwise  molesting  the  tenants. 
Best  v.  Brale,  11  Hare,  369. 

"With  regard  to  this  question 
when  and  how  far  the  grantee  of  a 
rent-charge  may  proceed  against 
the  estate  of  the  grantor  for  arrears, 
see  Monypenny  v.  Monypenny,  9  H. 
L.  Ca.  114. 

Notwithstanding  the  existing 
legal  remedies,  courts  of  equity,  at 
any  rate  when  those  legal  remedies 
cannot  be  efficiently  enforced  for 
the  recovery  of  the  arrears  of  a 
rent-charge,  will  decree  the  arrears 
to  be  raised  by  sale  or  mortgage. 


(Ciipif  V.  Jackson,  13  Price,  721 
White  V.  Smale,  22  Beav.  72 
White  V.  James,  26  Beav.  191 
Hall  V.  Hurt,  2  J.  &  H.  76;  Horton 

V.  Hall,  17  L.  E.,  Eq.  437.  Bed 
vide  Graves  v.  Hicks,  11  Sim.  661.) 
Secus,  where  the  lands  charged  are 
in  strict  settlement.  Taylor  v. 
Ta'ylor,  17  L.  E.,  Eq.  324. 

VI.  Remedies  against  wrongful  Pro- 
ceedings to  obtain  Payment  of  Rents. 

According  to  the  common  law,' 
although  a  landlord  had  in  any 
particular  case  a  right  to  distrain, 
yet  if  he  abused  his  authority  to 
distrain,  he  became  a  trespasser  ah 
initio.  Six  Carpenters''  Case,  8 
-Co.  146;  2  Smith's  L.  0.  65. 

But  by  statute  11  Geo.  2,  c.  19, 
if  rent  were  justly  due,  any  irregu- 
larity in  the  distress  will  not  mate 
the  landlord  a  trespasser  ab  initio, 
though  the  tenant  may  recover 
satisfaction  in  an  action,  sect.  19; 
unless  the  landlord  make  tender  of 
amends  before  the  action  brought, 
sect.  20. 

Where  a  mere  stranger  distrains, 
the  tenant  might  have  brought 
either  an  action  of  trespass  or 
trover,  by  which  he  might  have 
obtained  damages  for  the  seizure 
of  his  goods ;  and  now,  under  the 
Common  Law  Procedure  Act,  1864 
(17  &  18  Yict.  c.  125),  courts  of 
common  law  have  power  to  compel 
the  specific  delivery  up  of  chattels. 
He  may  also  proceed  by  the  action, 
of  replevin. 

The  tenant  has.  the  same  remedies 
against  his  landlord  in  case  of  an 
improper  distress.  If  no  rent  was 
due  at  the  time  of  the  distress,  the 
landlord  is  liable  in  an  action  on  the 
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case  to  pay  double  the  value  of  the 
goods  distrained.  2  "Will.  &  Mary, 
sess.  1,  c.  5,  s.  5. 

But  in  order  to  support  an  action 
under  the  statute,  the  goods  must 
have  been  actually  sold.  Salter  v. 
Brunsden,  4  Mod.  231. 

An  action  also  lies  against  the 
landlord  where  he  takes  goods  under 
a  distress  which  he  ought  not  to  do, 
as  where  he  takes  tools  of  trade  not 
in  upe,  where  there  are  other  goods 
on  the  premises  sufficient  to  satisfy 
the  distress.  Nargatt  v.  Nias,  28 
L.  J.,  Q.  B.  143 ;  see  also  Harvey 
V.  Pococlc,  11  M.  &  W.  740. 

And  in  a  recent  case  where  sheep 
were  sold  under  a  distress  for  rent, 
when  there  were  other  goods  which 
might  have  been  distrained  for  the 
same  rent,  it  was  held  that  the 
owner  of  the  sheep  was  entitled  to 
recover  from  the  distrainer,  not 
merely  nominal  damages,  but  the 
full  value  of  the  sheep  so  seized. 
Keen  v.  Priest,  4  H.  &  N.  236.  So 
in  an  anonymous  case,  cited  by 
Watson,  B.,  4  Hurlst.  &  N.  240, 
on  the  Northern  Circuit,  in  an 
action  for  distraining  a  tenant's 
goods  before  sunrise,  Cresswell,  J., 
directed  the  jury  that  the  plaintiff 
was  entitled  to  the  full  value  of  the 
goods  taken. 

Where  a  distress  is  illegal  ah 
initio,  the  measure  of  damages  that 
the  tenant  will  be  entitled  to  recover 
will  be  the  full  value  of  the  goods, 
and  not  that  value  minus  the  sum 
due  for  rent.  See  Attach  v.  Bram- 
toell,  3  Best  &  Sm.  520,  where  the 
landlord,  in  order  to  make  a  dis- 
tress, had  entered  on  the  plaintiff's 
premises  by  forcibly  breaking  in  a 
window,  and  seized  and  sold  his 


goods.  Masters  v.  Farris,  1  0.  B. 
715. 

The  action  of  replevin  is  the  one 
usually  adopted  by  the  tenant,  inas- 
much as  he  can  thereby  recover  the 
goods  at  once  until  the  question  is 
decided  whether  the  landlord  has 
the  right  to  distrain  or  not.  This 
action  formerly  commenced  by  plaint 
in  the  Sheriff's  Court,  under  the 
Statute  of  Marlebridge  (52  Hen.  3, 
c.  21);  and,  upon  the  defendant's 
avoT\Ty  of  his  right  to  seize  the 
goods,  the  sheriff,  while  the  title 
was  in  dispute,  replevied,  that  is  to 
say,  restored  the  goods  to  the  tenant 
upon  his  giving  as  security  (stat. 
Westminster  2;  13  Edw.  1,  c.  2) 
his  own  bond  with  two  responsible 
sureties  in  double  the  value  of  the 
goods  distrained,  to  prosecute  the 
suit  with  effect  and  without  delay 
(11  Geo.  2,  c.  19,  s.  23);  and  unless 
the  sureties  are  apparently  respon- 
sible {Hindle  v.  Blades,  5  Taunt. 
225),  the  sheriff  wiU  be  liable  for  a 
due  want  of  discretion,  if  they  are 
insufficient.  Jeffery  v.  Bastard,  4 
Ad.  &  Ell.  823  ;  Plumer  v.  Brisco, 
11  Q.  B.  46. 

Formerly,  the  sheriff,  upon  the 
application  of  the  owner  and  the 
execution  of  a  replevin  bond,  took 
the  goods  from  the  distrainer  and 
redelivered  them  to  the  owner ;  but 
now,  by  19  &  20  Vict.  c.  108,  these 
powers  are  transferred  to  the  re- 
gistrar of  the  county  court  of  the 
district  in  which  the  distress  is 
taken,  and  to  the  high  bailiff  (ss. 
63—66,  71 ;  and  see  9  &  10  Vict, 
c.  95,  ss.  119,  120).  By  sects.  65  and 
66  of  19  &  20  Vict.  c.  108,  the  re- 
plevin may  be  commenced  in  any 
superior  court  in  the  form  applicable 
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to  personal  actions  therein,  upon 
sucL.  security  being  given  to  the  re- 
gistrar as  therein  mentioned,  pro- 
vided a  question  of  title  is  involved, 
or  the  rent  exceeds  201.  See  Smith 
&  Soden,  Land.  &  Ten.  173,  2nd  ed. 
Even  where  there  is  a  question  of 
title  or  the  damage  exceeds  201., 
the  action  may  be  brought  in  the 
county  court,  subject  to  a  removal  by 
the  defendants  under  sect.  67.     lb. 

If  the  tenant  be  successful  in 
the  action  of  replevin,  he  recovers 
damages;  if  the  landlord  be  so,  he 
recovers  the  arrears  and  costs.  17 
Car.  2,  0.  7. 

As  to  the  action  of  replevin,  see 
Bac.  Abr .  ' '  Replevin  and  Avowry ; ' ' 
Selwj'n's  N.  P.  Replevin  ;  notes 
to  Mounson  v.  RedsJiaio,  1  Wms. 
Saund.  193;  19  &  20  Yict.  o.  108; 
23  &  24  Vict.  c.  126,  ss.  22,  23,  24. 

See  more  fully  as  to  the  remedies 
for  wrongful  or  illegal  distress, 
Woodfall,  L.  &  T.  454,  11th  ed. ; 
Smith  &  Soden,  Land.  &  Ten.  167, 
2nd  ed. 

VII.   The  Extinguishment  and  Sus- 
pension  of  Rents. 

A  rent  may  be  extinguished  in 
various  ways,  either  by  the  express 
or  implied  contract  of  the  parties  or 
by  the  operation  of  law. 

The  tenancy  may  be  dissolved  by 
mutual  consent,  as,  for  instance,  by 
a  surrender  of  the  lease,  in  which 
case  the  rent  would  be  extinguished 
from  the  time  iixed  upon  by  the 
contract.  So,  if  the  owner  of  a 
rent-charge  released  the  whole  of 
the  land  from  such  rent-charge,  it 
is  obvious  that  the  rent  wiU  be  ex- 
tinguished. 

Where  there  is  unity  of  owner- 


ship of  the  rent  and  the  land  out 
of  which  it  issues,  the  rent  will  be 
extinguished.  See  Bro.  Abr.  tit. 
"Extinguishment  and  Suspension," 
pi.  18,  28.  Thus  an  absolute  pur- 
chase of  the  tenancy  by  the  lord 
will  be  an  extinguishment  of  the 
rent  (Gilbert  on  Rents,  149) ;  but 
if  the  purchase  was  upon  condition, 
or  was  only  of  a  particular  estate 
of  shorter  duration  than  that  which 
the  landlord  had  in  the  rent-service, 
in  these  cases,  though  there  be  an 
union  of  the  tenancy  and  the  rent 
in  the  same  hand,  yet,  because  that 
union  is  but  temporary,  the  rent 
wiU  not  be  extinguished  but  only 
suspended.  lb.  150  ;  and  see  Dixon 
V.  Harrison,  Vaugh.  39  ;  Hodglcins 
T.  Thornhoroiigh,  Pollexf.  142. 

It  might  be  naturally  supposed, 
that  whenever  a  person  entitled  to 
a  rent  purchased  OTiXy  part  of  the 
land  from  which  it  issued,  that,  in 
the  case  of  every  kind  of  rent,  an 
apportiomnent  would  take  place. 
This,  however,  is  not  so,  inasmuch 
as  there  is  a  most  important  differ- 
ence between  the  effect  of  the  pur- 
chase of  part  of  the  land,  in  the  case 
of  a  rent-service  and  rent-charge. 

If  a  person  had  a  T^ai-service  to 
him  and  his  heirs,  issuing  out  of 
certain  land,  and  he  purchase  part 
of  the  land,  the  rent  would  only  be 
extinguished  as  to  the  parcel  of  the 
land  purchased,  and  there  would  be 
an  apportionment  of  the  rent,  ac- 
cording to  the  value  of  the  land 
(Gilbert  on  Rents,  151)  ;  except 
where  the  rent-service  was  not  sus- 
ceptible of  apportionment,  as  if  it 
were  to  render  yearly  to  the  lord  at 
a  particular  time  a  horse  or  the  like 
(Litt.  s.  222).     Where,   however, 
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tte  entire  service  was  for  the  benefit 
of  the  public,  as,  for  instance,  to  re- 
pair a  bridge  or  way,  or  to  keep  a 
beacon,  or  if  it  were  for  the  ad- 
vancement of  justice,  or  a  work  of 
piety,  the  tenant  would  still  bo 
chargeable  with  the  whole  services. 
Co.  Litt.  149  a. 

If,  however,  a  person  had  a  rent- 
charge  to  him  and  his  heirs,  issuing 
out  of  certain  land,  and  he  purchase 
part  of  the  land  in  fee,  the  rent- 
charge  would  be  extinguished  (Litt. 
s.  222).  A  reason  by  no  means  satis- 
factory is  given  for  this  by  Lord 
Coke;  "the  rent,"  he  observes,  "is 
entire,  and  against  common  right, 
and  issuing  out  of  every  part  of  the 
land,  and  therefore  by  purchase  of 
part,  it  is  extinct  in  the  whole,  and 
cannot  be  apportioned."  Co.  Litt. 
147  b. 

Where  a  person  had  a  rent-charge 
out  of  land,  and  released  part  of 
such  land  from  the  rent,  under  the 
old  law  the  whole  rent  would  be 
extinguished,  because  it  issued  out 
of  the  whole  of  the  land ;  but  he 
might  release  part  of  the  rent- 
charge,  without  extinguishing  the 
whole,  because  it  is  said,  "  the 
grantee  deals  only  with  that  which 
is  his  own,  namely,  the  rent  and 
not  the  land."  Vin.  Abr.  "  Eent," 
504 ;  3  Cruise,  Dig.  301 ;  Co.  Litt. 
148. 

Again,  where  a  part  of  the  land 
out  of  which  a  rent-charge  issued 
was  devised  to  the  grantee,  the 
rent-charge  would  be  extinguished, 
although  the  devise  be  made  over 
and  above  the  rent-charge.  Den- 
nett V.  Pass,  1  Bing.  N.  C.  388. 

Where,  however,  part  of  the  here- 
ditaments charged  with  the  rent- 


charge  descended  upon  the  grantee, 
because  it  came  to  him  not  by  his 
own  act,  but  by  operation  of  law, 
an  apportionment  of  the  rent  would 
take  place.     Litt.  s.  224. 

The  doctrine  as  to  the  extinguish- 
ment of  a  rent-charge  caused  great 
difiiculty  where  one  had  a  rent- 
charge,  and  it  was  wished  to  dis- 
charge part  of  the  land  from  the 
payment ;  in  order  to  enable  a  sale 
or  mortgage  of  such  parts,  one  mode 
practised  of  preserving  the  rent- 
charge  in  other  parts  was  agreeing 
that  the  rent-charge  should  not  be 
prejudiced  in  such  other  parts,  but 
should  be  wholly  payable  thereout. 
But  this  was  rather  a  new  grant 
of  the  rent-charge  by  implication, 
than  a  preservation  of  the  old  rent- 
charge.  Another  mode  sometimes 
adopted  was  having  a  covenant  from 
the  owner  of  the  rent-charge,  not  to 
claim  the  rent- charge  out  of  the 
land  intended  to  be  exonerated. 
But,  even  this  mode  was  not  quite 
free  from  exception  ;  for  according 
to  some  books  such  a  covenant 
amounts  to  a  release.  Co.  Litt. 
147  b,  n.;  see  Butler  v.  Mannings, 
Noy,  5  ;  Deux  v.  Jeffreyes,  Cro. 
Eliz.  352 ;  Shep.  Touch,  by  Prest. 
845;  Walmesley  v.  Cooper,  11  Ad. 
&  Ell.  216. 

The  interference  of  the  legisla- 
ture was  much  needed  to  put  an 
end  to  such  a  state  of  the  law, 
founded  upon  artificial  reasoning, 
and  attended  with  inconvenient  re- 
sults, and  it  has  been  enacted  that 
"  the  release  from  a  rent-charge  of 
part  of  the  hereditaments  charged 
therewith  shall  not  extinguish  the 
whole  rent-charge,  but  shall  operate 
only  to  bar  the  right  to  recover  any 
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part  of  the  rent-charge  out  of  the 
hereditaments  released,  without 
prejudice  nevertheless  to  the  rights 
of  aU.  persons  interested  in  the 
hereditaments  remaining  unre- 
leased,  and  not  concurring  in  or 
confirming  the  release."  22  &  23 
"Vict.  c.  35,  s.  10. 

As  the  landlord  in  the  absence  of 
any  express  contract,  is  bound  to 
maintain  the  tenant  in  the  enjoy- 
ment of  land  demised,  as  against 
all  persons  claiming  under  him,  or 
paramount  to  hun,  it  follows  that 
if  the  tenant  be  evicted  from  the 
premises  by  the  landlord,  or  any 
person  claiming  under  him,  or  if 
they  be  recovered  by  any  person 
claiming  paramount  to  him,  the 
tenant  will  be  discharged  from 
payment  of  the  rent  from  the  time 
of  such  eviction  or  recovery,  but 
not  of  that  previously  due.  2  Eoll. 
Abr.  429  ;  Co.  Litt.  201  b,  148  b  ; 
Gilb.  on  Eents,  146  ;  Boodle  v.  Cam- 
bell,  7  Mann.  &  Gr.  386  ;  Selhj  v. 
Browne,  7  Q.  B.  620. 

A  mere  trespass,  however,  by 
the  landlord,  1  AVms.  Saund.  205, 
n.  (2),  or  eviction  by  a  stranger, 
will  be  no  answer  to  a  demand  of 
rent  by  the  landlord.  See  Paradine 
T.  Jane,  iUlej'ne,  26  ;  where  the 
tenant  pleaded  that  he  had  been 
evicted  by  Prince  Eupert,  who  had 
invaded  the  realm  with  a  hostile 
army,  entered  upon  the  defendant's 
possession  and  expelled  him,  so  that 
he  could  not  take  the  profits ;  it  was 
however  held,  that  the  plea  was 
insufiicient. 

An  eviction  by  the  landlord  from 
a  part  of  the  premises  creates  a  sus- 
pension of  the  entire  rent  during 
the   continuance    of    the    eviction. 


until  the  tenant  re-enters  and  re- 
sumes possession  (1  Wms.  Saund. 
204,  and  authorities  there  cited). 
The  tenancy,  however,  will  not  be 
thereby  put  an  end  to,  nor  will  the 
tenant  be  discharged  from  the  per- 
formance of  his  covenants,  other 
than  the  covenant  for  payment  of 
rent.  Morrison"^ .  Cliadwich,  7  0. B. 
266,  283.  See  also  Newton  v.  Allin, 
1  Q.  B.  518. 

If  a  person  recover  part  of  the 
premises  by  a  title  paramount  to 
that  of  the  landlord,  the  rent  will 
be  apportioned.  1  EoU.  Abr.  "Ap- 
portionment," B.;  Stevenson  v.  Lam- 
bard,  2  East,  675. 

Where,  however,  a  lessee  has 
never  been  able  to  obtain  possession 
of  pa7't  of  the  demised  premises,  in 
consequence  of  a  paramount  title  in 
another  person,  the  demise  wiU  be 
void,  and  the  landlord  will  not  be 
able  to  distrain  for  any  part  of  the 
rent.  See  Neale  v.  Mackenzie,  1 
Mees.  &  W.  747 ;  S.  C.  2  Cr.,  M. 
&  E.  84  ;  Doe  d.  Griffiths  v.  Lloyd, 
3  Esp.  78. 

It  may  be  here  mentioned  that  a 
landlord  may  by  express  contract 
either  extend  {Nash  v.  Palmer,  5 
Man.  &  Sel.  374  ;  Foiole  v.  Welsh, 
1  B.  &  C.  29 ;  Lewis  v.  Stnith,  9  0. 
B.  610)  or  limit  {Merritt  v.  Frame, 
4l  Taunt.  329  ;  Stanley  v.  Hayes,  3 
Q,.  B.  105)  his  liability  to  protect 
his  tenant  against  evictions. 

Although  the  buildings  upon  the 
premises  may  have  beenburnt  down, 
and  they  may  have  been  thereby 
rendered  useless  to  the  tenant,  he 
will  nevertheless  be  compelled  to 
pay  the  rent.  Pindar  v.  Ainsley, 
cited  1  T.  E.  312;  Baker  v.  Holt- 
pzaffell,     4   Taunt.    45  ;     Leeds    v. 
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Cheetham,  1  Sim.  146 ;  Ron  v. 
Gorton,  5  Eing.  N.  0.  501  ;  Sur- 
plice V.  Farnsworth,  1  Mann.  &  Gr. 
576  ;  Packer  v.  Gihhins,  1  Q.  B.  421. 

It  has  been  before  stated  that 
rent-service  is  incident  to  the  rever- 
sion ;  where,  therefore,  the  rever- 
sion was  destroyed,  as  by  merger 
in  an  ulterior  remainder  or  rever- 
sion, the  rent  was  extinguished. 
Thus  where  a  person  made  a  lease 
for  100  years,  and  the  lessee  made 
an  underlease  for  twenty  years, 
rendering  rent  with  a  clause  of  re- 
entry, and  afterwards  the  original 
lessor  granted  the  reversion  in  fee, 
and  the  grantee  purchased  the  rever- 
sion of  the  term,  it  was  held  that  the 
grantee  should  not  have  either  the 
rent  or  the  power  of  re-entry,  for 
the  reversion  of  the  term  to  which 
they  were  incident  was  extinguished 
in  the  reversion  in  fee.  And  though 
this  case  was  only  determined  at 
the  assizes,  yet  it  was  afterwards 
recognized  in  the  Court.  Threr  v. 
Barton,  Moor,  94  ;  and  see  Webb  v. 
Russell,  3  T.  E.  393,  403. 

The  same  result  followed  where 
lessees  of  renewable  leaseholds  sur- 
rendered their  leases  for  the  purpose 
of  obtaining  renewals,  and  to  pre- 
vent it  they  were  obliged,  on  re- 
newals, to  obtain  surrenders  from 
their  underlessees.  This,  however, 
was  rendered  unnecessary  by  4  Geo. 
2,  c.  29,  s.  6  ;  and  8  &  9  Vict.  c. 
106,  s.  9,  enacts,  "that  when  the 
reversion  expectant  on  a  lease,  made 
either  before  or  after  the  passing  of 
this  act,  of  any  tenements  or  heredi- 
taments, of  any  tenure,  shall,  after 
the  1st  October,  1845,  be  surren- 
dered or  merge ;  the  estate  which 


shall  for  the  time  being  confer  as 
against  the  tenant  under  the  same 
lease,  the  next  vested  right  to  the 
same  tenements  or  hereditaments, 
shall,  to  the  extent  and  for  the  pur- 
pose of  preserving  such  incidents  to 
and  obligations  on  the  same  rever- 
sion as,  but  for  the  surrender  or 
merger  thereof,  would  have  sub- 
sisted, be  deemed  the  reversion  ex- 
pectant on  the  same  lease." 

Upon  the  death  of  a  person  en- 
titled to  the  fee-simple  of  a  rent- 
charge  intestate  and  without  heirs 
it  will  not  escheat  but  sink  into  the 
land  from  which  it  issues.  Bro. 
Abr.  tit.  "  Extinguishment  and  Sus- 
pension," pi.  2. 

Eent  payable  out  of  land  is  ex- 
tinguished by  its  non-payment  for 
twenty  years  (reduced  to  twelve 
years  by  37  &  38  Vict.  c.  57,  coming 
into  operation  on  the  1st  of  Januarj^, 
1879),  and  time  runs  from  the  last 
actual  receipt.  See  3  &  4  Will.  4, 
0.  27,  s.  2  ;  Owen  v.  De  Beaiivoir,  16 
Mees.  &  "W.  547  ;  JDe  Beauvoir  v. 
Oiven,  5  Exch.  106  ;  Lord  Chichester 
V.  Hall,  17  L.  T.  121,  Q.  B. 

Where  the  owner  of  a  fee-farm 
rent  continues  to  receive  it  from  the 
vendors  of  land  out  of  which  it  is 
payable,  and  their  successors,  in- 
stead of  from  the  'purchaser,  with- 
out being  aware  of  the  sale  of  the 
land,  his  title  to  the  rent  wiU  not 
be  barred  by  discontinuance  of  the 
receipt  of  the  rent ;  first,  because 
he  has  actually  received  it,  and 
secondly,  because  it  would  be  pre- 
sumed, after  paj^ment  of  the  rent 
for  a  long  period  by  the  vendor  and 
his  successors,  that  it  was  made 
under    some   arrangement  at    the 
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time  of  the  purchase.  Adnani  v. 
The  Earl  of  Sandivich,  2  Q.  B.  D. 
485. 

The  limitation,  moreover,  pre- 
scribed by  the  3  &  4  "Will.  4,  c.  27, 
does  not  apply  to  an  action  on  a  col- 
lateral covenant  for  payment  of  a 
rent  charged  on  land,  and  the  cove- 
nantee may  recover  damages  for  the 
breach  of  that  covenant,  notwith- 
standing his  right  to  recover  the 
Tent-charge  is  barred  by  the  above 
statute.  Manning  v.  Phelps,  10 
Exch.  59 ;  and  see  Strachan  v. 
Thomas,  St7ns  v.  Thomas,  12  Ad. 
&  EU.  536  ;  3  Dru.  &  W.  492. 

Nor  is  it  applicable  to  heriots, 


that  is  to  say,  the  right  to  take  a 
specific  chattel  either  ■upon  death 
or  alienation  in  a  manor  notwith- 
standing the  interpretation  of  rent 
in  sect.  1  ;  for  to  apply  to  such  a 
subject  words  in  the  statute  which 
are  applicable  only  to  continuous 
payments  would  be  to  disregard 
the  principle  and  spirit  of  the  sta- 
tute ;  and  to  apply  such  words  to  a 
case  in  which  no  opportunity  may 
occur  for  enforcing  the  right  for 
perhaps  twenty,  thirty,  or  forty 
years,  would  seem  to  be  a  total  de- 
parture from  the  intention  of  the 
legislature.  LordZoucheY.  Dalbiac, 
10  L.  E.,  Ex.  172,  177,  178. 
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In  Cur.  Ward.  Mich.  Term,  4:  Sf  5  Phil,  and  Maty. 

[Repoeted  Dyer,  155  a.] 

Use  upon  a  Use.J — A  woman,  hj  bargain  and  sale  enrolled,  granted 
to  her  son  A.  all  her  manors,  lands,  8fc.,  habendum  to  the  said  A. 
and  his  heirs  for  ever,  to  the  use  of  herself  for  life,  and  after  her 
decease  to  the  use  of  A.,  and  the  heirs  of  Ids  body  laufullij  begotten; 
and  for  default  of  sueh  issue  to  the  use  of  her  ou-n  right  heirs : — 
Held,  that  the  use  being  executed  in  A.  by  the  statute,  the  uses  in  the 
habendum  were  void.     There  cannot  be  a  use  upon  a  use. 

JANE  TTEEELL,  vidua,  pur  le  summe  de  400/.  paies  per 
Gr.  Tyrrell  sa  fils  et  heire  apparant  (h),  per  indenture  inrolle  in  le 
Ohauncery  anno  4  Ed.  6,  bargaine,  vende,  done,  graunt,  oovenaunt, 
et  conclude,  al  dit  G.  Tyrrell  touts  ses  manners,  terres,  tenements, 
&o.  A  aver  et  tener  les  dites,  &c.  (c)  al  dit  G-.  T.  et  a  ces  heires  a 
toutes  jours,  al  use  del  dit  Jane  durant  sa  vie  saunx  impeachment  de 
wast,  et  immediate  apres  sa  decesse  al  use  del  dit  Gr.  T.  et  de  les 
heires  de  son  corps  loialment  engendres  {d).  Et  pur  default  de  tiel 
issue,  al  use  de  les  heires  del  dit  Jane  a  toutes  jours.  Qusere  bien  si 
le  lymitation  de  ecus  uses  sur  le  habendum  ne  soyt  voyde,  et  imper- 
tinent, eo  que  un  use  ne  poyt  estre  treat,  ou  reserve  hors  d'un  use, 
come  semble  prima  facie  (e).  Et  icy  il  covient  destre  primes  un  use 
transferre  al  vendee,  devaunt  que  ascun  franktenement  ou  inheritance 
in  le  terre  poyt  estre  vest  in  luy  per  I'enrolement,  &c.  Et  cest  cas  ad 
estre  in  doubt  in  le  Common  place  devant  cest  temps.  Ideo  quaere 
legem  (/),  mes  semble  a  toutes  les  Justices  del  Common  Bench,  et 

(a)  Grilb.  Uses  and  Trusta   by  Sugd.  (c)  Uses  void  per  27  H.  8  ;  Dyer,  114, 

n.  (1).  118,  146,  312. 

(4)  Limitation  de  uses  in  'our'  -ward'  et  \d)  E.  N.  C.  60,  284. 

liberationum  ;  1  Anders.  3,  7  ;  Bendl.  28  ;  (e)  7  EKz.  2,  3,  5  a ;   1  Co.  137. 

Coke,  137  a.  (/)  Crompton's  Courts,  53  a,  54  a. 
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a  Saunders  Chief  Justice,  que  le  limitation  des  uses  supra  est  void, 
&c.  Car  admit  que  le  statute  d'enrolments  ne  ust  estre  faits,  mes 
tantum  le  Statute  de  Uses  in  27  H.  8  {g),  donques  le  cas  supra  ne 
poit  estre,  eo  que  use  ne  poit  estre  ingendre  de  use,  &0.  Vide  M.  10 
&  11  El.  fol. 


In  the  case  of  Dillon  v.  Frame 
(better  known  as  ChudleigKs  Case) 
(omitted  from  tliis  edition  on  ac- 
count of  its  length),  the  law  of 
uses  and  trusts,  both  before  and 
after  the  Statute  of  Uses  (27  Hen. 
8,  c.  10),  was  very  fully  discussed, 
and  some  important  points  settled. 
It  is,  however,  chiefly  valuable  for 
the  historical  account  of  the  events 
which  led  to,  the  policy  which  dic- 
tated, and  the  arts  which  eventually 
defeated  the  objects  of,  that  statute. 
Bacon's  Law  Tracts,  299. 

Tyrrell's  Case,  retained  as  a  lead- 
ing ease  at  the  head  of  this  Note, 
shows  how  the  object  of  the  Statute 
of  Uses  was  overthrown  by  the  de- 
cision of  the  Judges,  that  there 
cannot  he  a  use  upon  a  use,  since  by 
adding  a  few  words  to  a  convey- 
ance everything  could  be  effected 
which  the  statute  was  intended  to 
prevent. 

It  is  proposed  in  this  Note  to  con- 
sider the  law  of  uses  and  trusts ; 
first,  as  it  existed  before,  and,  se- 
condly, subsequent  to,  the  Statute 
of  Uses  (27  Hen.  8,  c.  10). 

I.    Uses  and  Trusts  hefore  the  Sta- 
tute 27  Hen.  8,  c.  10. 
In  early  feudal  times  the  transfer 
of  lands  was  attended  by  great  no- 


toriety, since  by  common  law  they 
would  only  pass  by  solemn  livery  or 
matter  of  record,  or  by  sufficient 
writing  if  they  lay  in  yrant.  See 
preamble  to  stat.  27  Hen.  8,  c.  10. 
The  object  of  this  notoriety  was 
that  the  lord  might  always  know  to 
whom  he  might  apply  for  the  ser- 
vices due  from  the  tenant,  and  for 
the  profits  arising  from  such  inci- 
dents of  tenure,  as  aids,  reliefs, 
wardships,  descents  or  forfeitures. 
To  prevent  also  the  loss  of  the 
fruits  of  tenure,  the  clergy  were 
not  allowed  to  hold  lands  in  mort- 
main. See  Statute  de  Eoligiosis,  7 
Edw.  1,  stat.  2. 

The  ingenuity,  however,  of  the 
clergy,  and  the  necessity  of  the 
times,  invented  what  are  termed 
Uses ;  that  is  to  say,  beneficial  in- 
terests in  the  land  distinct  from  the 
legal  owership,  and  dependent  at 
first  merely  upon  the  good  faith  and 
conscience  of  the  legal  owner.  Thus, 
if  A.  made  a  feoffment  to  a  feoffee, 
to  the  use  of  himseK,  the  feoffee 
was  to  all  intents  the  legal  owner  of 
the  lands,  and  A.  was  the  equitable 
or  beneficial  owner ;  that  is  to  say, 
the  feoffee  was  liable  to  all  feudal 
duties  and  incidents,  such  as  ward- 
ships, reliefs  and  escheats,  and  the 
lands  were  forfeitable  for  his  trea- 


(j?)  Cap.  IG ;  East.  Inrolments,  2  ;  Carth.  272,  273. 
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son  or  felony.  So  likewise  they  de- 
scended to  his  heirs,  and  his  wife 
was  entitled  to  dower  thereout,  and 
he  might  exercise  legal  ownership, 
both  by  bringing  actions  at  law  in 
respect  of  such  lands  and  otherwise. 
See  Butl.  Co.  Litt.  271  b ;  Bro. 
Teoff.  al  Us.  pi.  10  ;  Dy.  9  b;  Jenk. 
190. 

As,  however,  it  would  have  been 
against  good  conscience  for  the 
feoffee  to  arrogate  to  himself  the 
beneficial  ownership,  the  Court  of 
Chancery,  by  means  of  the  subj)cena, 
enabled  the  feoffor,  or  cestui  que 
use  to  enforce  his  right  to  receive 
the  rents  and  profits,  and  also  com- 
pelled the  feoffee  to  convey  as  the 
cestui  que  use  should  direct,  or, 
upon  cestui  que  use  being  disturbed, 
to  re-enter  or  bring  an  action  to  re- 
cover the  possession. 

With  regard  to  the  use  or  bene- 
ficial interest,  Courts  of  Equity,  fol- 
lowing in  this  respect  the  common 
law,  whether  the  land  was  freehold, 
copyhold,  gavelkind,  or  borough- 
English,  allowed  it  to  descend  in 
the  same  mode  to  the  heirs  of  the 
cestui  que  use  as  it  would  have 
done  had  he  been  seised  of  the  legal 
estate.     Sand.  Uses,  64. 

The  use,  however,  did  not  attach 
itself  to  the  land,  but  to  the  con- 
science of  the  legal  owner.  Follow- 
ing the  definition  of  Lord  Coke,  in 
Chudleigh^s  Case,  the  use  may  well 
be  described  as  "  a  trust  or  con- 
fidence which  is  not  issuing  out  of 
land,  but  as  a  thing  collateral 
annexed  in  privity  to  the  estate  and 
to  the  person  touching  the  land.; 
scil.  that  cestui  que  use  shall  take 
the  profits,  and  that  the  ter-tenant 
[i.  e.  the  feoffee]  shall  make  estates 

T.L.C. 


according  to  his  direction.  So  that 
he  who  hath  an  use  hath  not  jus 
neque  in  re,  neque  in  rem,  but  only 
a  confidence  and  trust,  for  which  he 
hath  no  remedy  by  the  common  law, 
but  his  remedy  was  only  by  subpoena 
in  Chancery.  If  the  feoffees  would 
not  perform  the  order  of  the  Chan- 
cery, then  their  persons,  for  the 
breach  of  the  confidence,  were  to  be 
imprisoned  tilL  they  did  perform  it." 
1  Co.  121  b. 

The  invention  of  uses,  according 
to  Coke,  was  attributable  to  fraud 
and  fear ;  fear,  in  times  of  trouble 
and  civil  wars,  to  save  inheritances 
from  being  forfeited ;  and  fraud,  to 
defeat  due  debts,  lawful  actions, 
wards,  escheats,  mortmains,  &c.  lb. 

The  doctrine  of  uses  also  gave 
persons  a  power  which  they  had  not 
previously,  of  in  effect  devising  real 
property;  for  instance,  lands  might 
be  conveyed  to  feoffees,  to  such  uses 
as  the  feoffor  might  declare;  and,  by 
declaring  the  uses  (which  would  be 
enforced  in  equity),  he  could  regu- 
late the  disposition  of  the  land  after 
his  death.     1  Sand.  Uses,  18. 

Again,  at  common  law,  estates 
could  only  be  limited  in  possession 
or  by  way  of  remainder ;  according 
to  which,  upon  the  natural  determi- 
nation of  the  prior  estate,  the  suc- 
ceeding use  must,  if  at  all,  instantly 
take  effect  (but  see  now  8  &  9  Yict. 
c.  106,  s.  8,  repealing  7  &  8  Vict.  c.  76, 
s.  8,  to  the  same  effect;  and  40  & 
41  Vict.  c.  33).  By  means  of  uses, 
however,  an  estate  might  be  made 
to  take  effect  in  derogation  of  the 
former  estate,  without  awaiting  its 
natural  determination.  These  were 
termed  shifting  or  springing  uses. 
Moreover,  other  estates,  equally 
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unknown  to  tlie  simplicity  of  the 
eommou  law,  might,  as  "we  shall  see 
more  fully  hereafter,  he  created  hy 
the  intervention  of  uses. 

What  ii'as  essential  in  order  to  raise 
a  Use  before  the  Statute  27 
Hen.  8,  c.  10. 

There  were  certain  things  essen- 
tial in  raising  a  use  : — First.  That 
there  should  be  a  person  or  persons 
capable  of  standing  seised  to  a  tise. 
In  general,  any  person,  even  a  feme 
covert  or  an  infant  (Sand.  Uses,  5G), 
save  when  they  had  only  a  limited 
interest,  such  as  an  estate  for  life, 
in  tail,  for  years,  or  by  occupancy 
(lb.  39),  might  stand  seised  to  a 
use.  But  the  king  or  queen,  a  cor- 
poration, abbe,  mayor,  commonalty, 
or  persons  attainted,  could  not  be 
feoffees  to  uses.     lb.  59. 

Moreover,  in  order  that  a  person 
could  stand  seised  to  uses,  it  was 
necessary  that  there  should  be,  as 
laid  do^vn  in  Chiidleigli' s  Case,  1 
Co.  121  b,  privity  in  the  estate  and 
confidence  in  the  person.  For  in- 
stance, from  want  of  privity  of 
estate,  a  lord  by  escheat,  or  the 
tenant  in  dower  or  curtesy  of  a 
feoffee,  or  a  disseisor,  abator,  or 
intruder  of  the  feoffee,  could  not 
stand  seised  to  a  use,  as  they  are 
not,  to  use  the  words  of  Coke,  in 
in  the  per,  that  is  to  say,  under  the 
feoffment,  but  are  in  in  the  post, 
that  is  to  say,  by  a  title  either  para- 
mount or  extraneous  to  that  of  the 
feoffor.     Butl.  Co.  Litt.  272  a,  II. 

There  must  also  have  been  eon- 
Jidence  in  the  person  to  raise  the 
use  as  well  as  privity  of  the  estate. 
Thus  in  the  case  put  by  Coke,  "If 
the  f  eoSee  to  an  use  u.pon  good  con- 


sideration enfeoffed  another  who 
had  no  notice,  here  is  privity  in 
estate,  but  here  is  no  confidence  in 
the  person  either  expressed  or  im- 
plied, and  therefore  the  use  is  gone ; 
but  if  a  feoffment  bo  made  without 
consideration  to  one  who  hath  no 
notice,  there  is  privity  in  estate, 
and  the  law  implies  notice,  and 
therefore  the  use  remains,  but  not 
to  a  thing  annexed  to  the  land,  but 
to  the  privity  of  the  estate.  5  E.  4, 
7  b."  1  Co.  122  b,  where  many 
other  examples  are  given.  And  see 
Sand.  Uses,  58. 

Secondly.  There  must  have  been 
a  person  capable  of  receiving  or 
taking  a  use,  and  it  seems  that  any 
person  to  whom  a  conveyance  of 
lands  might  be  made  might  take  a 
use.  A  use  might  be  declared  in 
favour  of  the  king  by  matter  of 
record  (Sand.  Uses,  60) ;  and  (if  a 
licence  were  obtained)  in  favour  of 
a  corporation  (Shop.  T.  509) ;  but 
{although  there  seems  to  have  been 
some  dou-bt  upon  the  subject)  not  in 
favour  of  an  alien  (Sand.  Uses,  61). 
Since,  however,  the  passing  of  the 
Naturalization  Act,  1870  (33  Yict. 
c.  14),  an  alien  may  take,  acquire, 
hold,  and  dispose  of  real  and  per- 
sonal property  of  every  description, 
in  the  same  manner  in  all  respects 
as  a  natural-born  British  subject. 

Thirdly.  There  must  have  been 
either  an  express  declaration  of  the 
use  or  a  consideration  whereby  it 
might  be  raised.  Where  there  was 
an  express  declaration  of  a  use,  it 
would  be  valid,  although  no  con- 
sideration were  paid  (Sand.  Uses, 
61  ;  32  Vin.  Abr.  247,  pi.  1,  n).  If 
there  were  no  declaration  of  use,  and 
the  grantee  or  feoffee  paid  a  con- 
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sideration,  a  use  would  be  thereby 
raised  or  implied  for  him.  Sand. 
Uses,  61. 

Where,  however,  there  -was  no 
express  declaration  of  use,  nor  con- 
sideration paid  by  the  feoffee  or 
grantee,  there  would  be  a  resulting 
use  for  the  grantor  or  feoffor,  who 
would  thereupon  be  in  as  of  the 
old  tise  (lb.)  Any  consideration, 
however  small,  was  sufficient  to 
raise  a  use  for  the  feoffee.  lb. 
62,  63. 

Foui'thly.  There  must  have  been 
hereditaments  out  of  which  the  use 
might  arise,  such  as  lands,  rever- 
sions, remainders.  But  it  could 
not  be  raised  out  of  personal  in- 
heritances such  as  annuities  (Sand. 
Uses,  63) ;  nor  out  of  mere  rights, 
such  as  a  right  of  common,  or  rights 
of  way  in  gross  (lb.  64) ;  nor  out  of 
a  mere  personal  jDOSsession,  such  as 
a  peerage.  The  Buckhurst  Peei-aye, 
2  App.  Ca.  27. 

Tnists  before  the  Statute  27  Hen.  8, 
c.  10. 
Trusts  before  the  Statute  of  Uses 
were  of  two  kinds,  which  differed 
from  uses,  inasmuch  as,  by  the  con- 
veyance to  the  trustees,  they  not 
merely  took  a  legal  interest  in  the 
land,  but  also  the  right  to  take  the 
profits,  or  to  do  certain  acts,  for 
the  special  purposes  for  which  the 
trust  was  created.  For  instance,  if 
there  were  a  feoffment  in  trust  or 
to  the  intent  to  convey  to  a  third 
party,  or  to  re-enfeoff  the  feoffor, 
or  to  be  vouched,  or  to  suffer  a 
recovery ;  all  these  were  cases  of 
special  trusts,  where  certain  acts 
were  to  be  done.  Sand.  Uses,  3 ; 
Hayes's  Introd.  36,  4th  ed. 


There  were  also  special  trusts 
unlawful,  as  they  were  termed  by 
Bacon,  created  "to  the  intent  to 
defraud  creditors,  or  to  get  men  to 
maintain  suits,  or  to  defeat  the 
tenancy  to  the  prtecipe,  or  the  Sta- 
tute of  Mortmain,  or  lords  of  their 
wardships,  or  the  like ;  and  those 
were  termed  frauds,  covins  or  col- 
lusions."    Bacon,  Uses,  8. 

It  might  be  supposed  at  first 
sight,  when  the  feoffee  was  put  in 
the  place  of  the  feoffor  as  the  legal 
owner,  that  as  he  would  be  liable 
to  all  the  incidents  of  tenure,  no 
great  injury  would  be  done  to  the 
lord  ;  but  the  mode  of  evading 
these  burdens  seems  to  have  been, 
by  making  a  feoffment  to  several 
persons,  of  whom  the  beneficial 
owner  was  usually  one,  so  that 
upon  the  death  of  one,  the  estate 
would  survive  to  the  others,  whose 
numbers  being  kept  up  as  occasion 
might  require  by  other  feoffments, 
the  lord  would  therefore  lose  the 
fruits  of  descents  and  wardships. 
Hayes's  Introd.  43,  4th  ed. 

So  feoffments  might  be  made  to 
powerful  persons  in  suchtimesabove 
the  law,  or  to  persons  either  un- 
known or  difficult  to  discover.  In 
short,  to  use  the  words  of  a  learned 
writer,  "  by  the  introduction  of  uses, 
as  well  the  cardinal  maxims  of  the 
feudal  policy,  as  many  of  the  subor- 
dinate rules  of  property,  were  vir- 
tually defeated.  The  clergy  who 
were  prohibited  by  law  from  pur- 
chasing land,  but  who  could  now 
take  the  profits  to  any  extent,  with- 
out becoming  the  legal  owners  of  a 
single  rood,  increased  their  posses- 
sions. The  factious  baron  vested 
his   estate   in   a   few   confidential 
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friends,  and  committed  treason  with 
comparative  safety.  Tlie  peaceful 
proprietor,  adopting  the  same  pre- 
caution, enjoyed  and  disposed  of  the 
beneficial  interest,  unvexed  by  the 
exactions  of  the  lord,  and  regard- 
less of  the  rules  of  the  common  law." 
Hayes's  Introd.  32,  4th  ed. 

Various  statutes  were  passed  for 
the  purpose  of  remedying  what 
were  considered  the  mischiefs  intro- 
duced by  the  doctrine  of  uses,  by 
giving  an  action  to  the  disseisee, 
against  cestui  que  use  when  a 
fraudulent  feoffment  had  been 
made  to  powerfid  or  unknown  per- 
sons, for  the  purpose  of  defeating 
his  rights  (1  Eich.  2,  c.  9;  4  Hen.  4, 
c.  7;  11  Hen.  6,  c.  3 ;  1  Hen.  7, 
0.  1),  and  15  E.  2,  c.  5,  was  passed  to 
prevent  religious  houses  or  com- 
monalties from  acquiring  lauds  by 
means  of  uses  in  fraiid  of  Magna 
Charta,  c.  6  ;  and  7  E.  1,  De  Religi- 
osis  and  other  acts  were  passed  to 
prevent  l"ords  losing,  by  means  of 
uses,  their  wardships,  reliefs, 
heriots,  and  other  fruits  of  tenure. 
See  15  Eioh.  2,  c.  5 ;  4  Hen.  7,  c. 
17;  19  Hen.  7,  c.  15. 

Another  important  act,  1  Eioh. 
3,  c.  1  (in  effect  repealed  by  27  Hen. 
8,  0.  10,  and  since  actually  by  Sta- 
tute Law  Eevision  Act,  1863,  26  & 
27  Vict.  c.  125),  gave  power  to  the 
cestui  que  use  to  alien  his  lands 
without  the  consent  of  the  feoffees. 
The  object  of  this  statute  was  to 
prevent  the  litigation  and  imoer- 
tainty  which  arose  from  the  dis- 
honesty or  perversity  of  feoffees ; 
for  as  the  feoffees  were  legal  owners, 
they  might  alien  or  lease  the  land, 
and  the  purchaser  or  lessee,  if  for 
valuable  consideration,  and  without 


notice  of  the  uses,  would  hold  the 
estate  free  from  them,  and  the  only 
remedy  of  the  cestui  que  use  was 
against  the  feoffees.  A  mere  volun- 
teer, however,  or  a  person  having 
notice  of  the  uses,  would  be  bound 
by  them.  Again,  the  feoffees  might 
refuse  to  join  in  any  conveyance,  or 
after  the  cestui  que  use  had  aliened, 
they  might  enter,  and  thereby  give 
rise  to  several  vexatious  suits  in 
Chancery.  .See  ChudleigKs  Case,  1 
Co.  123  a. 

The  remedies  afforded  by  these 
enactments  were  only  partially  suc- 
cessful, and  accordingly  the  Statute 
of  Uses,  27  Hen.  8,  c.  10,  was 
passed,  the  object  of  which  evi- 
dently was,  by  uniting  the  legal 
seisin  or  interest  to  the  equitable  or 
beneficial  interest,  entirely  to  abolish 
the  doctrine  of  uses  and  trusts. 
Chudleigh's  Case,  1  Co.  124  a. 

II.  Uses  and  Trusts  after  the  Statute 
27  Hen.  8,  c.  10. 

Whatever  may  have  been  the  in- 
tention of  the  legislature,  it  wiU  be 
seen  hereafter  that  the  legal  estate 
by  the  operation  of  the  statute  was 
endowed  with  most  of  the  flexible 
properties  of  the  use,  and  from  the 
determination  of  the  Courts  of  Law, 
of  which  TyrreWs  Case,  is  one  of 
the  earliest  examples,  that  there 
could  not  be  "  a  use  upon  a  use," 
the  equitable  or  beneficial  interest 
might  again  be  severed  from  the 
legal  ownership.     Page  345,  post. 

Uses  after  the  Statute  27  Hen.  8, 

c.  10. 

In  order  to  show  the  effect  of  the 

statute  of  27  Hen.  8,  c.  10,  upon 

which  our  modern  system  of  con- 
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veyaiicing  is  mainly  founded,  it  is 
proposed  to  consider, — First,  The 
nature  of  uses  since  tlie  statute  of 
27  Hen.  8,  c.  10,  and  •whsit  is  es- 
sential in  order  to  raise  them ;  Se- 
condly, As  to  the  effect  of  the  opera- 
tion of  the  statute  in  joining  the 
seisin  to  the  use,  and  how  far  limi- 
tations to  uses  agree  with  or  differ 
from  limitations  at  common  law  ; 
Thirdly,  What  objects,  either whoUy 
unattainable  or  imperfectly  attain- 
able, at  common  law,  became  attain- 
able by  means  of  uses  under  the 
statute ;  Pourthly,  As  to  powers 
deriving  their  operation  from  the 
Statute  of  Uses ;  Pifthly,  As  to  the 
mode  in  which  conveyances  to  uses 
operate  ;  Sixthly,  As  to  declarations 
of  uses ;  Seventhly,  How  far  the 
Statute  of  Uses  is  applicable  to 
wills ;  Eighthly,  As  to  uses  not 
executed  by  the  statute;  and, 
Ninthly,  It  is  proposed  to  make  a 
few  observations  on  trusts  since  the 
statute  of  27  Hen.  8,  c.  10. 

1.    The   Nature   of    Uses   since    the 
Statute  27  Hen.  8,  u.   10,  and 
what  is  essential  in  order  to  raise 
them. 
By  the  operation  of  the  Statute 
of   Uses  in  all   cases   where   free- 
holds are  the  subject-matter  of  the 
conveyance  (leaseholds   and  copy- 
holds not  being  within  the  scope  of 
the  statute),  the  use  is  immediately 
joined  to  the  possession,  so  as  com- 
jiletely  to  consolidate  them  together. 
In  order  to  raise  a  use  certain  cir- 
cumstances   are    necessary,    viz. — 
First,  a  person  seised  to  the  use  or 
trust ;  because  it  is  clear  that  the 
statute  wiU  execute  a  trust  where  it 
is  used  merely  as  a  convertible  term 


for  a  use.  Thus,  if  a  feoffment  be 
made  to  A.  and  his  heirs,  to  the  use 
of  or  in  trust  for  B.  and  his  heirs, 
B.  has  not,  as  before  the  statute,  a 
mere  equitable  or  beneficial  interest, 
he  becomes  to  all  intents  and  pur- 
poses the  legal  as  well  as  equitable 
owner. 

So  also  if  an  estate  be  conveyed 
to  A.  and  his  heirs,  to  the  use  of  B. 
for  life,  remainder  to  C.  in  fee,  the 
statute  divests  A.  of  the  whole  legal 
estate,  and  vests  it  in  B.  for  life,  re- 
mainder to  C.  in  fee. 

The  second  requisite  to  raise  a 
use  is  a  cestui  que  use  other  than 
the  person  standing  seised  to  the 
use,  for  if  there  were  a  conveyance 
to  A.  and  his  heirs,  to  the  use  of  or 
in  trust  for  A.  and  his  heirs.  A.,  as 
before  the  statute,  would  take  both 
the  legal  and  beneficial  interest  by 
the  common  law,  and  not  by  the 
statute  {Sammes's  Case,  13  Co.  56  ; 
Altham  V.  Anglesey,  Gilb.  Hep.  16, 
17;  Long  v.  Bucheridge,  1  Stra. 
106  ;  Givam  v.  Roe,  1  Salk.  90  ;  Doe 
d.  Lloyd  V.  Passingham,  6  B.  &  C. 
305  ;  Gorman  v.  Byrne,  8  Ir.  C.  L. 
Eep.,  N.  S.  394  ;  Peacock  v.  East- 
land, 10  L.  E.,  Eq.  17).  There  is, 
however,  an  exception  to  the  rule, 
where,  the  use  to  a  person  not  being 
commensurate  with  his  seisin,  a  fur- 
ther use  is  limited  over  to  another 
person  ;  as,  for  instance,  if  a  convey- 
ance were  made  to  A.  and  his  heirs, 
to  the  use  of  himself  in  tail,  with 
remainder  over  to  another,  or  to  the 
use  of  B.  for  life,  remainder  to  A. 
for  life,  remainder  to  0.  in  fee,  or  to 
the  use  of  A.  and  a  stranger,  in  these 
cases  the  use  would  be  executed  by 
the  statute.     Sand.  Uses,  94 — 97. 

Another  requisite  is  a  use  in  esse, 
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in  possession,  reversion  or  remainder, 
which  may  he  either  express  or  im- 
plied. 

An  expres,s  use  maybe  raised  not 
only  by  the  irords  made  use  of  in 
the  statute,  viz.  "use,"  "trust"  or 
"  confLdence,"  but  by  any  Ti^ords 
which  show  an  intention  to  create  a 
use.  See  Bac.  Uses,  47  ;  Hmnmer- 
fon's  Case,  Dj^er,  166  a,  n. ;  Betnani 
V.  Bateston,  lb. ;  4  Leon.  22  ;  Anon., 
4  Leon.  2,  pi.  3  ;  Boydell  r.  Wal- 
thall, Moore,  722. 

Implied  or  resulting  uses,  which, 
as  we  have  seen,  existed  before  the 
statute,havenotbeenabolishedbyit. 

Accordingly  it  has  been  laid  down 
as  a  general  rule,  that  if  a  convey- 
ance be  made  loithout  any  considera- 
tion or  declaration  of  use,  the  use 
Avill  result  to  the  party  making  the 
conveyance,  and  be  executed  in  him 
by  the  statute  (^Armstrong  v.  Wol- 
sey,  2  Wils.  19;  Doug.  26;  Beck- 
with's  Case,  2  Co.  56,  58  b ;  Sand. 
Uses,  100)  ;  but  it  seems  that  a 
nominal  consideration,  as  of  5s., 
would  be  sufficient  to  show  the  in- 
tention of  the  parties  that  there 
should  be  no  resulting  use.  Sand. 
Uses,  104. 

On  the  other  hand,  if  there  be 
onlj'  a  partial  declaration  of  a  use, 
even  although  there  be  a  valuable 
consideration  given,  so  much  of  the 
use  as  is  undisposed  of  results 
{Wilkes  V.  Leioson,  Dy.  169;  J]^il- 
kins  V.  Perrai,  Moore,  876 ;  Piers 
V.  Hoc,  Cro.  Eliz.  131  ;  1  Leon. 
125  ;  Co.  Litt.  23  a  ;  Woodliff  v. 
Drury,  Cro.  Eliz.  439  ;  AudUifs 
Case,  Dy.  166  a).  Thus,  if  a  feoif- 
ment  be  made  for  valuable  con- 
sideration by  A.  to  B.  in  fee,  to  the 
use  of  B.  for  life,  and  no  further 


declaration  be  made,  the  remainder 
of  the  estate,  after  the  life  interest 
of  B.,  results  to  A.,  and  is  executed 
by  the  statute.  See  Sand.  Uses, 
104.  The  ground  for  holding  in 
such  a  case  that  there  is  a  resulting 
use  is  this,  that  the  express  decla- 
ration of  the  use  as  to  part  shows 
the  intention  of  the  parties  that  the 
feoffor  is  to  take  the  remainder  of 
the  use. 

But  if  it  appeared  upon  the  face 
of  the  deed  by  a  recital,  for  in- 
stance, that  it  was  the  intention  of 
the  feoffee  to  purchase  the  whole 
estate,  there  would  be  no  resulting 
use  to  the  feoffor,  but  to  the  party 
from  whom  the  consideration  moved. 
Pelly  V.  Maddin,  21  Yin.  Abr.  498, 
pi.  15  ;  Sand.  Uses,  105. 

Parol  evidence  may  be  used  to 
rebut  a  resulting  use.  Laihplugh 
V.  Lamplvyh,  1  P.  Wms.  112  ;  Roe 
V.  Popham,  Dougl.  26. 

Another  requisite  to  the  raising 
of  uses  is,  that  there  must  be,  as  a 
subject-matter,  some  hereditaments 
iti  esse  (not  being  copyhold),  either 
coi-poreal  or  incorporeal,  in  pos- 
session, reversion  or  remainder. 
Thus  no  use  wlU  arise  by  virtue  of 
a  covenant  to  stand  seised  of  lands 
of  which  the  covenantor  may  after- 
wards become  the  purchaser.  Yel- 
verion  x.  Yelverton,  Cro.  Eliz.  401  ; 
Moor,  342  ;  2  EoU.  Abr.  790 ;  Sand. 
Uses,  107. 

As  to  what  would  be  the  effect 
of  such  a  covenant  in  equity,  see 
cases  cited  2  L.  C.  in  Eq.  777,  778, 
5th  ed. 

A  grant  of  a  rent-charge  de  novo 
to  uses  may  be  made  within  the 
statute,  the  land  being  the  seisin 
out  of  ■^•liich  it  arises.     Bac.  Uses, 
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143  ;   Gilhertson  v.  Ricliards,  4  H. 
&  N.  277. 

Where  a  rent-charge  is  created 
by  means  of  a  conveyance  to  uses, 
the  grantee  acquires  "actual  seisin" 
by  the  words  of  the  statute  27  Hen. 
8,  c.  10,  s.  1 ;  and  was  therefore 
held  under  2  &  3  WiU.  4,  c.  45, 
s.  26,  entitled  to  be  registered  in 
respect  thereof,  notwithstanding  he 
might  not  have  actually  received 
any  part  of  the  rent  {Heelis  v. 
Blain,  18  C.  B.,  N.  S.  90  ;  HadfieU's 
Case,  8  L.  E.,  C.  P.  306).  Secus, 
where  the  rent-charge  is  created  by 
an  ordinary  grant  at  common  law. 
Murray  v.  Thorniley,  2  0.  B.  217  ; 
Hay  deny.  The  Overseers  of  Tiverton, 
4  C.  B.  1  ;  Orme's  Case,  8  L.  E., 
C.  P.  281. 

The  Statute  of  Uses,  after  re- 
citing, in  the  fourth  section,  that 
"  where  divers  persons  stand  and  be 
seised  of  and  in  any  lands,  tene- 
ments or  hereditaments,  in  fee  sim- 
ple or  otherwise,  to  the  use  and 
intent  that  some  other  person  or 
persons  shall  have  and  perceive 
yearly  to  them,  and  to  his  or  their 
heirs,  one  annual  rent  of  10^.,  or 
more  or  less,  out  of  the  same  lands 
and  tenements,  and  some  other  per- 
son one  other  annual  rent  to  him 
and  his  assigns,  for  term  of  life  or 
years,  or  for  some  other  special 
time,  according  to  such  intent  and 
use  as  hath  been  heretofore  declared, 
limited  and  made  thereof."  It  is 
by  the  5th  section  enacted  "that  in 
every  such  case,  the  same  persons, 
their  heirs  and  assigns,  that  have 
such  use  and  interest,  to  have  and 
perceive  any  such  annual  rents  out 
of  any  lands,  tenements  or  heredita- 
ments, that  they  and  every  of  them. 


their  heirs  and  assigns,  be  adjudged 
and  deemed  to  be  in  possession  and 
seisin  of  the  same  rent,  of  and  in 
such  like  estate,  as  they  had  in  the 
title,  interest  or  use  of  the  said  rent 
or  profit,  and  as  if  a  sufficient  grant 
or  other  lawful  conveyance  had 
been  made  and  executed  to  them, 
by  such  as  were  and  shaU.  be  seised 
to  the  use  and  intent  of  any  such 
rent,  to  be  had,  made  or  paid,  ac- 
cording to  the  very  trust  and  intent 
thereof;  and  that  all  and  every 
such  person  and  persons  as  have,  or 
hereafter  shall  have,  any  title,  use 
and  interest  in  or  to  any  such  rent 
or  profit,  shall  lawfully  distrain  for 
nonpayment  of  the  said  rent ;  and 
in  their  own  names  make  avowries, 
or  by  their  bailiffs  or  servants  make 
conisances  and  justifications,  and 
have  aU.  other  suits,  entries  and  re- 
medies for  such  rents,  as  if  the 
same  rents  had  been  actually  and 
really  granted  to  them  with  suffi- 
cient clauses  of  distress,  re-entry  or 
otherwise,  according  to  such  con- 
ditions, pains,  or  other  things 
limited  and  appointed  upon  the 
trust  and  intent  for  payment  or 
surety  of  such  rent." 

Another  requisite  to  the  execution 
of  a  use  by  the  statute  is,  that  the 
feoffee  or  grantee  have  a  seisin  at 
the  time  of  its  creation  commensurate 
with  the  use,  for  the  cestui  que  use 
cannot,  under  the  statute,  take  an 
estate  more  extensive  than  the 
seisin.  Thus  if  laud  be  conveyed 
to  A.  for  Ufe,  to  the  use  of  B.  for 
life,  in  tail  or  in  fee,  B.  wiU  under 
the  statute  take  an  estate  deter- 
minable on  the  death  of  A.  Craw- 
ley's  Case,  Cro.  Eliz.  72.  And  -see 
Dy.  186  a  ;  Vaugh.  49  ;  Bac.  Uses, 
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47;  Cro.  Car.  231;  3  Bulst.  184; 
Sand.  Uses,  109. 

Much  discussion  formerly  arose 
in  determining  where  the  seisin 
was,  upon  which  the  statute  ope- 
rated, in  the  case  of  springing  or 
contingent  uses  during  their  sus- 
pense and  when  they  came  into 
existence,  as,  for  instance,  if  an 
estate  were  conveyed  to  feoffees 
and  their  heirs  to  the  use  of  A.  for 
life,  remainder  to  his  first  and  other 
sons  (then  unborn)  in  tail,  re- 
mainder to  B.  in  fee.  The  diffi- 
culty arose  in  this  way :  as  it  was 
necessary  that  there  should  be  a 
person  seised  to  the  use  of  the  per- 
son to  whom  the  use  was  limited, 
where  and  how  was  a  seisin  to  be 
found  in  the  feoffees  to  serve  the 
contingent  remainders  to  the  first 
and  other  sons  when  they  came 
into  existence?  Some  contended 
that  the  legal  estate  or  seisin  con- 
tinued in  the  feoffees  in  remainder 
expectant  on  the  estate  of  freehold  : 
others,  that  there  remained  in  the 
f  eofilees,  unexecuted  by  the  statute, 
a  possibility  of  seisin,  or,  as  it  was 
fancifully  termed,  a  scintilla  juris  ct 
titidi,  to  serve  the  contingent  uses 
as  they  became  vested  (Sand.  Uses, 
110 — 114).  A  third  party  con- 
tended that  the  seisin  was  at  once 
impressed  upon  all  the  uses,  so  that, 
in  the  case  put,  B.  would  take  a 
qualified  though  vested  estate,  sub- 
ject to  be  divested  upon  the  birth 
of  a  son  of  A.  See  Hayes's  Introd. 
59 ;  Pollexfen's  very  able  argu- 
ment in  Hales  v.  Risley,  PoUexf. 
384;   1  Sugd.  Pow.  41. 

Whatever  doubts  there  may  have 
been  upon  this  subject  are  now  set 
at  rest  by  23  &  24  Vict.  c.  38,  s.  7, 


which  enacts,  that  "  where  by  any 
instrument  any  hereditaments  have 
been  or  shall  be  limited  to  uses,  all 
uses  thereunder,  whether  expressed 
or  implied  by  law,  and  whether  im- 
mediate or  future,  or  contingent  or 
executory,  or  to  be  declared  under 
any  power  therein  contained,  shall 
take  effect  when  and  as  they  rise 
by  force  of  and  by  relation  to  the 
estate  and  seisin  originally  vested 
in  the  person  seised  to  the  uses,  and 
the  continued  existence  in  him,  or 
elsewhere,  of  any  seisin  to  uses  or 
scintilla  juris,  shall  not  be  deemed 
necessary  for  the  support  of,  or  to 
give  effect  to,  future  or  contingent 
or  executory  uses ;  nor  shall  any 
such  seisin  to  uses  or  scintilla  juris 
be  deemed  to  be  suspended,  or  to 
remain  or  to  subsist  in  him  or  else- 
where." See  Peacoch  v.  Eastland, 
10  L.  E.,  Eq.  17—20. 

In  order  to  raise  a  use  there  must 
be  either  a  direct  or  actual  convej'- 
ance  operating  by  way  of  transmu- 
tation of  possession,  or  a  contract 
or  covenant  operating  as  a  bargain 
and  sale,  or  a  covenant  to  stand 
seised  to  uses  (Sand.  Uses,  114).  A 
mere  executory  covenant  {Sainton's 
Case,  Dy.  96  ;  Blitheman  v.  Blithe- 
man,  Cro.  Eliz.  279 ;  Buckler  v. 
Symons,  2  Eoll.  Abr.  788  ;  Wing- 
field  y.  Littleton,  Dy.  162;  Awdley's 
Case,  lb.  166  a)  or  contract  {Trevor 
V.  Trevor,  1  P.  Wms.  622  ;  Edivards 
V.  Freeman,  2  P.  "VVnis.  435,  447) 
to  convey  or  settle  lands  upon  cer- 
tain uses,  will  not  raise  a  direct  use, 
but  requires  a  further  conveyance 
or  settlement  to  be  executed  for 
that  purpose.  Sed  vide  Hylton  v. 
Biscoe,  2  Yes.  304,  308. 

The  Statute  of  Uses  has  no  appli- 
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cation  to  a  peerage,  because,  as  we 
have  before  seen,  before  the  statute 
neither  uses  nor  trusts  were  appli- 
cable hereto.  See  The  Buckhiirst 
Peerage,  2  App.  Ca.  1,  27. 

2.  As  to  the  Effect  of  the  Operation 
of  the   Statute   in  joining    the 
Seisin   and   the    Use,   and  how 
far  Limitations    to    Uses    agree 
with  or  differ  from  Limitations 
at  Common  Law. 
By  the  operation  of  the  statute 
all  estate  in  the  land  is  taken  out  of 
the  person  seised  to  uses ;  the  estate 
therefore  will  not  (as  we  have  seen 
was  the  case  before  the  statute),  on 
account  of  the  feoffee  or  releasee  to 
uses,  be  liable  to  escheat,  forfeiture, 
dower  or  curtesy  {^Sneyd  v.  Snexjd,  1 
Atk.  443;   Sand.  Uses,   119).     On 
the  other  hand,  the  estate  of  the 
cestui  que,  iise,  which  before  the 
statute  was  only  eqiiitable,  by  its 
operation  becomes  legal,  and  there- 
fore subject  to  all  the  legal  inci- 
dents of  a  legal  estate,  as  escheat, 
forfeiture,   curtesy,   dower,   on   ac- 
count of  the  cestui  que  use.    Sand. 
Uses,  119. 

In  general,  limitations  to  uses 
receive  the  same  construction  as 
similar  limitations  at  common  law  : 
thus  in  order  to  create  an  estate  in 
fee  simple  (Sand.  Uses,  122),  or  in 
fee  tail  (lb.  123),  the  same  words 
are  necessary  as  in  the  case  of  a 
convej'ance  at  common  law. 

So  likewise,  as  is  laid  down  in 
ChudleigKs  Case,  it  was  necessary 
that  a  use  limited  by  way  of  re- 
mainder should  take  effect  if  at  all 
before  or  immediately  upon  the  de- 
termination of  the  particular  estate, 
in  the  same  manner  as  in  the  case 


of  a  conveyance  at  conmaon  law. 
Hayes's  Introd.  67.  Biit  see  now 
8  &  9  Vict.  c.  100,  s.  8,  repealing 
7  &  8  Yict.  c.  76,  s.  8,  to  the  same 
effect,  and  40  &  41  Vict.  c.  33. 

3.    What  Objects  either  tuholhj  unat- 
tainable or  imperfectly  attainable 
at  Common  Law  became  attain- 
able by  means  of  Uses  under  the 
Statute. 
Although,   as  we   have   seen  in 
some  respects,  uses  executed  by  the 
statute,  by  converting  the  equitable 
into  a  legal  estate,  follow  the  rules 
of   common  law,  nevertheless   the 
owner   of  freehold  interests  may, 
through  the  medium  of  uses  exe- 
cuted by  the  statute,  deal  with  his 
property  with  the  same  freedom  as 
he  could  have  done  with  the  use 
before   the    statute.      It   becomes, 
therefore,    important    to    examine 
what  interests  can  be  created  by 
uses  executed  by  the  statute  which 
cannot  be  created  at  common  law. 

At  common  law  a  person  cannot 
convey  or  deliver  seisin  to  himself 
as  tenant  for  life  or  jointly  with 
another  (Sand.  Uses,  129;  Perk.  s. 
203),  or  as  tenant  in  tail,  or  as  re- 
mainderman in  tail  after  a  prior  life 
interest  in  a  stranger  {Greswold^s 
Case,  Dy.  156a).  In  all  these  cases 
the  estate  limited  to  the  owner 
would  be  absolutely  void,  and  in 
the  latter  case  he  would  take  as 
reversioner  not  as  a  remainderman, 
and  the  only  mode  by  which  he 
could  limit  to  himself  such  interests 
at  law  would  be  by  convejdng  the 
estate  to  a  third  party,  from  whom 
a  reconveyance  might  be  taken  con- 
ferring upon  him  the  above-men- 
tioned partial  interests.    By  means, 
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however,  of  the  statute  acting  upon 
uses  all  those  interests  may  be 
limited  by  one  deed.  Thus  A.  may 
convey  Hs  estate  to  B.  to  tbe  use 
of  himself  A.  for  life,  or  to  the  use 
of  himself  and  B.  jointly,  or  to  the 
use  of  B.  for  life  or  in  tail,  re- 
mainder to  the  use  of  himself  A.  in 
tail.     Hayes's  Introd.  96,  4th  ed. 

Again,  as  husband  and  wife  are 
at  law  considered  as  one  person,  a 
man  cannot  make  a  direct  convej''- 
ance  at  common  law  to  his  wife  (Co. 
Litt.  3  a,  112  a;  Moyse  v.  Gyles,  2 
Vern.  385  ;  Lucas  v.  Lucas,  1  Atk. 
271,  note  2,  Sand.  Ed.).  Under 
the  Statute  of  Uses,  A.  may  convey 
to  B.  and  his  heirs,  to  the  use  of 
his  (A.'s)  wife  for  life,  or  any  other 
interest.     Co.  Litt.  112  a. 

Again,  at  common  law,  joint 
tenants  must  take  at  the  same  time 
(Co.  Litt.  9  a,  188  a;  2  Eoll.  Abr. 
417,  pi.  8) ;  and  if  there  be  a  con- 
veyance to  two  persons,  one  capable 
and  the  other  incapable  of  taking, 
the  one  who  is  capable  takes  the 
whole  (1  Co.  100b;  13  Co.  57). 
Through  the  medium,  however,  of 
the  Statute  of  Uses,  joint  tenants 
can  take  at  different  times.  Thus, 
if  A.  convey  to  B.  and  Ms  heirs  to 
the  use  of  C.  and  any  wife  he  may 
marry,  although  C.  would  take  the 
whole  estate  at  first,  yet  on  his 
marriage  his  wife  will  take  a  joint 
interest  with  him.  Glutton's  Case, 
Moore,  96  ;  Dyer,  274  b  ;  1  Co. 
101a;  iSammes's  Case,  13  Co.  57; 
Stratton  v.  Best,  2  Bro.  C.  C.  233. 

At  common  law  no  estate  of  free- 
hold can  be  made  to  commence  in 
futuro.  Thus,  if  a  grant  were 
made  to  A.  to  commence  in  a  year's 
time,  the  grant  is  void  (Sand.  Uses, 


136).  But  if  a  man  covenanted  to 
stand  seised,  or  bargained  and  sold 
lands,  to  future  uses,  as  to  the  use 
of  the  heirs  of  his  own  body  (22 
Vin.  Abr.  283  ;  Carth.  263),  or  to 
the  use  of  another  person  after  his 
own  death  {Osman  v.  Sheaf e,  3 
Lev.  370  ;  lioe  v.  l^ranmer,  2  Wils. 
75),  or  after  a  certain  number  of 
years  (Bac.  Uses,  63),  the  grant 
win  be  good,  inasmuch  as  imtil  the 
future  event  happens,  there  will  be 
a  resulting  use  to  the  covenantor  or 
bargainor,  in  whom  the  seisin,  to 
serve  the  future  uses,  remains.  So, 
under  an  instrument  operating  by 
transmutation  of  possession  as  a 
feoffment  or  release,  future  uses 
may  be  created,  if  there  be  a  com- 
mensurate seisin  to  ser\'e  them 
when  they  arise.  Thus,  if  there 
be  a  conveyance  by  A.  to  B.  and 
his  heirs,  to  the  use,  after  the  ex- 
piration of  four  years,  or,  after  the 
death  of  A.,  of  C.  and  his  heirs, 
the  limitation  to  C.  and  his  heirs 
is  valid,  inasmuch  as  during  the 
foiu-  years,  or  during  the  life  of 
A.,  there  wUl  be  a  resulting  use  to 
him,  which  will  be  executed  by 
the  statute  (2  Salk.  675  ;  Sand. 
Uses,  137)  ;  if,  however,  A.  had 
executed  a  conveyance  to  B.  and 
his  heirs,  to  commence  at  a  future 
period,  as,  for  instance,  after  the 
death  of  A.,  to  the  use  of  C.  and 
his  heirs,  it  would  have  been  void, 
as  a  freehold  cannot  be  made  to 
commence  in  futuro.  Hoey.  Tranmei; 
2  Wils.  75  ;  Lamh  v.  Archer,  1  Salk. 
225  ;  see  also  the  recent  case  of 
Boddiiiffton  v.  Robinson,  10  L.  E., 
Ex.  270,  in  which,  however,  it  was 
held  that  an  express  grant  of  a  life 
estate  in  the  premises  in  prcesenti, 
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was  not  controlled  by  a  grant  in 
the  habendum  to  commence  in 
fiituro. 

At  common  law,  it  is  a  maxim 
that  no  estate  can  be  limited  after 
a  fee  simple.  Thus,  if  a  feoffment 
be  made  to  A.  in  fee,  with  a  proviso 
that  on  a  certain  event  happening 
it  should  go  over  to  B.,  the  limita- 
tion to  B.  is  void  (see  Co.  Litt.  18a ; 
Seymor's  Case,  10  Co.  97  b;  Dy. 
33  a ;  1  Co.  85  b).  Under  the  Sta- 
tute of  Uses,  it  is  clear,  that  such 
limitations,  termed  "springing  or 
shifting  uses,"  would  be  good. 

It  was,  indeed,  urged  in  Chud- 
leigKs  Case,  that  it  would  be  wrong 
to  make  "any  estate  of  freehold 
and  inheritance  lawfully  vested  to 
cease  as  to  one,  and  to  vest  in 
others,  against  the  rule  of  law,  and 
that  no  estates  should  be  raised  by 
way  of  use  but  those  which  could 
be  raised  by  livery  of  seisin  at  com- 
mon law."  That  reasoning,  how- 
ever did  not  prevail. 

Since,  however,  shifting  uses, 
limited  after  estates  in  fee  simple, 
cannot  be  barred  {Lloyd  v.  Careic, 
Prec.  Ch.  72),  it  was  necessary  to 
confine  them  within  due  limits, 
which  was  effected  by  means  of 
the  Eule  against  Perpetu.ities  (see 
Cadell  V.  Palmer,  and  note,  post), 
according  to  which,  unless  the  event 
upon  which  the  limitations  over  are 
to  take  effect  will  necessarily  take 
place  within  a  life  or  lives  in  being 
and  twenty-one  years  after,  such 
■limitations  are  void.  The  rule, 
however,  is  not  applicable  where 
the  limitations  over  are  after  an 
estate  tail,  as  the  tenant  in  tail 
might  at  any  time,  by  barring  it, 
acquire  a  fee  simple,  and  thus  de- 


feat the  limitations  over,  which  do 
not  therefore  require  to  be  confined 
to  take  effect  within  the  time  pre- 
scribed by  the  Eule  against  Per- 
petuities {Page  v.  Hayward,  2  Salk. 
570;  GoodiarY.  Clarke,  1  Sid.  102; 
1  Lev.  35  ;  Cadell  v.  Palmer,  and 
note,  post).  These  shifting  uses 
are  similar  to  executory  devises. 

Again,  at  common  law,  every  re- 
mainder must  be  limited,  so  as  to 
await  the  regular  determination  of 
the  particular  estate  before  it  can 
take  effect  in  possession  (Plowd. 
24 ;  Cogan  v.  Cogan,  Cro.  Eliz. 
360 ;  Pearne,  9,  390,  394 ;  1  Co. 
134  b).  Under  the  Statute  of  Uses, 
however,  a  particiilar  estate  may  be 
made  to  determine  by  the  happening 
of  some  event  before  its  natural  de- 
termination. Thus,  if  a  conveyance 
be  made  to  A.  and  his  heirs,  to  the 
use  of  B.  in  tail  or  for  life,  pro- 
vided that  if  C.  return  from  Eome, 
then  to  D.  in  fee  ;  on  the  return  of 
C.  the  limitation  to  D.  will  take 
effect,  by  destroying  the  estate  of 
A.  before  its  regular  determination 
(2  Leon.  16);  but  the  tenant  in  tail 
could  in  the  case  lastly  mentioned, 
at  any  time  before  C.'s  return  from 
Home,  bar  the  limitation  over. 
Page  v.  Hayward,  2  Salk.  579 ; 
Sand.  Uses,  153. 

It  must,  however,  be  remembered, 
that  by  means  of  a  conditional  limi- 
tation the  same  effects  may  be  pro- 
duced as  by  springing  or  shifting 
uses.  Thus,  if  a  feoffment  be  made 
to  A.  and  the  heirs  of  his  body  ivntil 
C.  return  from  Eome,  and  after  C.'s 
return  to  B.  in  fee ;  here,  upon  C.'s 
return  the  limitation  to  B.  will  vest, 
inasmuch  as  the  estate  of  A.  there- 
upon determines  by  the  nature  of 
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its  limitation  (W.  Jones,  58  ;  Sand. 
Uses,  152) ;  biit  if  the  gift  liadbeen 
to  A.  in  tail,  2M'ovided  or  upon  con- 
dition that  if  C.  return  from  Home 
then  to  B.  in  fee ;  in  this  .case  the 
limitation  could  not  take  effect  as  a 
remainder,  because  the  estate  tail 
could  not  cease  without  an  entry 
by  the  grantor  or  his  heirs,  -which 
entry  would  defeat  the  remainder 
(Co.  Litt.  214  b;  W.  Jones,  58; 
Plowd.  413  ;  Sand.  Uses,  152) ;  but, 
as  we  have  before  seen,  the  limi- 
tation over  to  D.  would  take  effect 
through  the  medium  of  the  Statute 
of  Uses  acting  upon  the  seisin  of 
a  releasee  or  feoffee  to  uses.  See 
further  on  this  subject,  Sand.  Uses, 
151. 

4.  As  to  Powers  deriving  their 
Effect  from  the  Statute  of  Uses. 

The  shifting  or  springing  uses 
which  we  have  already  noticed, 
take  effect  upon  the  happening  of 
some  event,  mentioned  in  the  in- 
strument, creating  the  limitations 
which  are  thereby  defeated.  Ano- 
ther kind  of  shifting  or  springing 
use  is  that  which  takes  effect 
through  the  instrumentality  of 
some  person  named  in  the  instru- 
ment, who  designates  certain  uses 
by  an  appointment  under  an  autho- 
ritj'  to  him  for  such  purpose  given 
• — which  is  termed  a  power — he 
being  called  the  donee  of  the 
power,  and  the  person  who  confers 
it  the  donor  of  the  power. 

As  to  the  different  kinds  of 
powers,  their  extinguishment  and 
suspension,  see  Edivards  v.  Slater, 
and  note,  post. 

An  appointment,  whether  the 
power  conferring  it  precedes,  or  is 


subsequent  to  limitations  to  uses, 
has  in  each  case  the  same  effect, 
viz.,  that  of  defeating  the  limita- 
tions. In.  both  cases  it  takes  effect 
as  a  power  of  revocation  and  ap- 
pointment, although  a  power  of 
revocation  need  not  in  the  former 
case  be  expressly  conferred.  Co. 
Litt.  272  a,  Butler's  note,  VII. 

In  all  cases,  however,  an  appoint- 
ment takes  effect  as  a  declaration  of 
uses,  and  the  statute  executes  the 
possession  by  drawing  to  them  the 
seisin  created  by  the  instrument 
giving  the  power. 

Thus,  if  an  estate  were  conveyed 
to  A.  and  his  heirs  to  the  use  of 
B.  for  life,  remainder  to  such  uses 
generally,  or  to  such  son  of  B.  as  B. 
should  appoint,  and  B.  appoints  to 
the  use  of  his  first  son  in  fee,  imme- 
diately upon  the  appointment  (sub- 
ject toB.'slife  estate)  the  son  would 
take  the  legal  fee,  the  seisin  of  A., 
by  operation  of  the  statute,  being 
joined  to  the  declaration  of  the  use 
in  favour  of  the  sou. 

If  in  the  case  supposed  power  had 
been  given  to  A.  with  the  consent 
of  B.,  or  to  B.  to  sell  and  exchange, 
to  lease,  to  make  a  jointure  for  a 
wife,  or  charges  for  children,  imme- 
diately upon  the  execution  of  the 
power,  which  would  operate  as  a 
declaration  of  a  use,  the  legal  seisin 
of  A.  would  be  joined  thereto  by 
the  statute. 

An  appointment  operates  without 
transmutation  of  possession.  Thus, 
if  a  person  having  a  general  power 
of  appointment  by  deed,  appoint  to 

A.  to  the  use  of  B.,  the  use  to  A. 
will  by  means  of  the  statute  receive 
the  accession  of  the  legal  estate,  and 

B.  wiU  only  take  an  equitable  estate. 
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In  general  an  appointment  takes 
effect,  in  tiie  same  manner  as  if  it 
had  been  inserted  in  the  instrument 
creating  the  power.  Thus,  if  an 
estate  were  conveyed  to  A.  and  his 
heirs  to  the  use  of  B.  for  life,  re- 
mainder to  such  uses  as  C.  should 
appoint,  and  in  default  of  appoint- 
ment to  the  use  of  0.  and  his  heirs, 
if  C.  afterwards  appoints  the  estate 
to  D.  for  life,  remainder  to  D.'s  first 
and  other  sons  in  tail  male,  the 
result  will  be  the  same  as  if  the 
original  deed  had  been  to  A.  and 
his  heirs,  to  the  use  of  B.  for  life, 
remainder  to  D.  for  life,  remainder 
to  D.'s  first  and  other  sons  in  tail 
male,  remainder  to  C.  and  his 
heirs.  See  Co.  Litt.  272  a,  Butler's 
note. 

5.  As  to  the  Mode  in  ivliich  Con- 
veyances to  Uses  operate. 
In  considering  in  what  mode  con- 
veyances to  uses  operate,  as  the 
seisin  is  added  by  the  statute  to  the 
use,  it  is  material  to  know  accurately 
in  whom,  by  the  different  instru- 
ments adopted  by  conveyancers,  the 
seisin  is  vested,  inasmuch  as  some 
instruments  operate  by,  others 
without,  transmutation  of  the  pos- 
session. 

Instruments  operating  ivithout  Trans- 
mutation of  Possessioji. 
A  bargain  and  sale,  and  a  cove- 
nant to  stand  seised,  operate  with- 
out transmutation  of  possession.  A 
bargain  and  sale  is  considered  as 
a  contract,  whereby  the  bargainor, 
in  consideration  of  money,  bargains 
and  sells  and  contracts  to  convey  an 
estate  to  the  bargainee.  Thus,  if 
A.  executed  a  bargain  and  sale  to 


B.,  the  seisin  before  the  Statute  of 
Uses  remained  in  A.,  and  after  the 
statute  was  executed  in  B.  Hayes's 
Introd.  68,  4th  ed. 

But  where  there  is  a  conveyance 
of  a  reversion  at  common  law,  there 
is  no  reason,  because  the  words ' '  bar- 
gain and  sell  "  are  introduced,  why 
the  instrument  should  not  operate 
as  a  grant,  and  why  there  should 
not  be  a  limitation  of  uses. 

The  operation  of  a  covenant  to 
stand  seised  (the  consideration  for 
which  is  lawful  blood  or  marriage) 
is  similar.  For  instance,  if  A.  on 
the  marriage  of  his  son  B .  covenanted 
to  stand  seised  to  the  use  of  B.  and 
his  heirs  for  ever,  the  seisin,  which 
before  the  statute  would  have  been 
in  A.,  would  by  it  be  transferred  to 
the  use  of  B.     Hayes's  Introd.  69. 

Instruments  operating  hy  Transmu- 
tation of  Possession. 

Instruments  operating  by  trans- 
mutation of  possession  are  feoff- 
ments, grants,  as  formerly  were  fines 
and  recoveries  (abolished  by  3  &  4 
WiU.  4,  c.  74).  Thus,  if  A.  en- 
feoffed B.  to  the  use  of  C,  the 
seisin  is  conveyed  from  A.  to  B. 
and  by  operation  of  the  statute  it 
is  joined  to  the  use  in  C. 

To  these  may  be  added  the  lease 
and  release,  the  origin  of  which 
was  as  follows.  Many  evils  having 
been  found  to  result  from  the  seorecj' 
of  instruments  not  reqxiiring  livery 
of  seisin,  or  not  being  of  record,  in 
order  to  give  publicity  to  transfers 
of  land  the  Statute  of  Inrolments 
(27  Hen.  8,  c.  16)  was  passed,  by 
which  bargains  and  sales  were  to 
have  no  effect  in  regard  io  freehold 
interests,  unless  made  by  deed  in- 
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dented,  and  enrolled  within  six 
months  from  the  date  thereof. 
This  was  called  a  bargain  and  sale 
enrolled.  The  ingenuity  of  lawyers 
perceiving  that  the  statute  did  not 
apply  to  leasehold  interests,  soon 
invented  a  mode  of  defeating  the 
object  of  the  legislature  and  of 
passing  lands  without  the  publicity 
intended.  This  was  by  the  instru- 
ments known  by  the  name  of  Lease 
and  Eelease.  The  conveying  party, 
by  bargain  and  sale,  conveyed  the 
land  to  the  purchaser  for  a  nominal 
consideration,  for  a  year,  which  by 
the  operation  of  the  statute  gave 
him  the  legal  estate  for  a  year,  and 
he  therefore  became  tenant  in  pos- 
session of  the  vendor  without  entry ; 
and  at  common  law  the  vendor  might 
then  release  his  remaining  interest 
or  reversion  to  the  tenant.  And 
neither  the  lease  nor  the  release 
required  inrolment. 

This  mode  of  conveyance  re- 
mained for  a  long  time  in  use,  until 
the  lease  was  made  unnecessary  by 
4  &  5  Yict.  c.  21,  which  rendered  a 
release  as  effectual  for  the  convey- 
ance of  freehold  estates  as  a  lease 
and  release  by  the  same  parties ; 
but  the  release  was  made  liable  to 
the  same  stamp  duty  as  if  a  lease  or 
bargain  and  sale  for  a  year  had 
been  executed.  And  by  8  &  9  Yict. 
c.  106,  s.  2  (repealing  7  &  8  Yict. 
c.  76),  after  the  1st  October,  1845, 
aU  corporeal  tenements  and  here- 
ditaments, as  regards  the  convey- 
ance of  the  immediate  freehold 
thereof,  are  deemed  to  lie  in  grant 
as  well  as  in  livery ;  but  every  deed, 
which  by  force  only  of  that  enact- 
ment is  effectual  as  a  grant,  is 
chargeable   with    the   stamp   duty 


with  which  the  same  deed  would 
have  been  chargeable  in  case  the 
same  had  been  a  release  founded  on 
a  lease  or  bargain  and  sale  for  a 
year,  and  also  with  the  same  stamp 
duty  (exclusive  of  progressive  duty) 
with  which  such  lease  or  bargain 
and  sale  for  a  year '^'ould  have  been 
chargeable. 

However,  by  13  &  14  Yict.  c.  97, 
s.  6,  it  is  enacted  that  the  duties 
then  payable  for  or  in  respect  of 
any  such  bargain  and  sale  for  a 
year  under  4  &  5  Yict.  c.  21,  and 
8  &  9  Yict.  c.  106,  should,  so  far  as 
the  same  related  to  any  instrument 
which  should  bear  date  after  the 
10th  of  October,  1850,  be  and  the 
same  were  thereby  repealed.  13  & 
14  Yict.  c.  97,  has  been  rejjealed  by 
stat.  33  &  34  Yict.  c.  99,  and  the 
stamp  duties  on  all  deeds  is  now 
regulated  by  the  Stamp  Act,  1870 
(33  &  34  Yict.  c.  97). 

It  is  important  to  bear  in  mind 
the  distinction  between  instruments 
operating  by,  and  those  operating 
without,  transmutation  of  posses- 
sion, otherwise  much  confusion  will 
arise  in  determining  to  whom  the 
legal  estate  belongs.  Thus,  if  pro- 
perty be  conveyed  by  an  instrument 
operating  by  transmutation  of  pos- 
session, as  a  feoffment,  lease,  and 
release,  or  grant  by  A.  to  B.  and 
his  heirs,  to  the  use  of  0.  and  his 
heirs,  then  the  seisin  is  conveyed 
from  A.  to  B.  and  executed  by  the 
statute  in  0.  If  in  an  instrument 
not  operating  by  transmutation  of 
possession,  as  a  bargain  and  sale 
by  A.  to  B.  to  the  use  of  C,  here, 
as  the  seisin  remained  in  A.,  but  is 
executed  by  the  statute  in  B.  who 
takes  the  legal  estate,  C.  takes  only 


Digitized  by  Microsoft® 


Tyueell's  Case. 


351 


an  equitable  estate;  "as  there  can- 
not be,"  as  is  laid,  clown  in  TyrrclVs 
Case,  "a  use  upon  a  use."  See  2 
Davids.  Convey.  143,  2nd  ed. 

6.  As  to  Declarations  of  Uses. 

rormerly  declarations  of  uses, 
being  intended  to  be  secret,  rested 
merely  in  parol  between  the  feoffee 
and  the  cestui  que  use ;  but  since 
the  Statute  of  Frauds  (29  Car.  2, 
c.  3)  declarations  of  trust  relating 
to  land  must  be  in  writing.  By  the 
7th  section  of  that  statute  it  is 
enacted,  "that  from  and  after  the 
24th  day  of  June  (1677),  aU  decla- 
rations or  creations  of  trusts  or  con- 
fidences of  any  lands,  tenements,  or 
hereditaments  shall  be  manifested 
and  proved  by  some  writing  signed 
by  the  party  who  is  by  law  enabled 
to  declare  such  trust,  or  by  his  last 
will  in  writing,  or  else  they  shall  be 
utterly  void  and  of  none  effect." 

Instruments  not  operating  by  way 
of  transmutation  of  possession,  as 
a  bargain  and  sale,  a  covenant  to 
stand  seised,  and  an  appointment 
under  a  power,  are  mere  declara- 
tions of  rises,  to  which  the  seisin 
vested  in  the  bargainor,  covenantor, 
or  (in  the  case  of  the  power)  in 
the  feoffee  or  releasee  to  uses,  is 
executed  by  the  Statute  of  Uses. 

In  instruments  operating  by  trans- 
mutation of  possession,  the  uses  may 
be  declared,  either  in  the  same  or  in 
a  distinct  instrument.  The  former 
is  usually  the  case  in  a  feoffment,  or 
lease  and  release,  or  (what  is  now 
substituted  for  the  latter)  a  grant. 

Before  fines  and  recoveries  were 
abolished  by  3  &  4  Will.  4,  c.  74, 
uses  might  be  declared  by  a  deed 
executed  either  previously  or  subse- 


quently to  the  fine  or  the  recovery 
being  levied  or  suffered  (4  Anne,  c. 
16,  s.  15).  If  the  deed  were  exe- 
cuted before  the  fine  or  recover}'  it 
was  said  to  lead,  if  after,  to  declare, 
the  uses  and  trusts  thereof,  and  in 
neither  case  was  it  necessary  that  a 
consideration  should  be  expressed. 
Harg.  Co.  Litt.  123  a,  note  8  ;  1  Ld. 
Eaym.  290;  Sand.  Uses,  219. 

Where  a  fine  or  recovery  was 
conformable  with  the  deed  leading 
the  uses,  the  latter  might  be  varied 
or  completely  altered  before  the 
fine  was  levied  or  the  recovery  suf- 
fered ;  but  the  variation  or  altera- 
tion could  only  be  made  with  the 
consent  of  all  the  parties  interested 
(Shep.  Touch.  519;  Stapilton  v. 
Stapilton,  1  Atk.  2 ;  2  L.  Cas.  Eq. 
836,  5th  ed.),  and  by  a  deed  or  other 
instrument  of  as  high  a  nature  as 
that  leading  the  uses,  according  to 
the  maxim  "Nihil  tarn  conveniens  est 
naturali  eequitati,  itnumqitodqiie  dis- 
solvi  eo  Ugamine  quo  ligatum  est  " 
[Countess  of  Rutland's  Case,  5  Co. 
26  a).  But  if  the  fine  or  recovery 
varied  in  time,  persons  or  circum- 
stances from  the  first  deed,  the  uses 
thereby  declared  might  be  varied 
by  an  instrument  of  not  so  high  a 
nature,  for  instance,  by  a  mere 
writing  not  under  seal,  executed 
before  the  fine  or  recovery  [Jones  v. 
3Iorley,  2  Salk.  677),  and  even  it 
seems  after  (lb.  ;  Shep.  Touch. 
520),  if  the  variation  were  made  by 
deed  (see  GUb.  Uses,  111,  Sugd.  n.); 
and  it  was  not  essential  that  all  the 
persons  interested  in  the  first  decla- 
ration should  be  parties  to  the 
second.  Countess  of  Rutland's  Case, 
5  Co.  25  b. 

The  deed,  however,  leading  the 
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uses  will  not  bo  controlled  by  any- 
other  executed  suhseqiient  to  tbe 
levying  of  the  fine  or  the  suffering 
of  the  recovery,  where  the  fine  or 
recovery  did  not  in  circumstances 
vary  from  the  first  deed.  Shep. 
Touch.  520 ;  Tregame  v.  Fletcher, 
2  Salk.  676  ;  9  Co.  10  b,  11  a  ;  Comb. 
429  ;  1  Atk.  9. 

The  fine  or  recovery  would  have 
enured  to  the  uses  of  the  deed 
leading  them,  although  not  in  all 
respects  corresponding  in  circum- 
stances therewith,  if  there  were  no 
subsequent  declaration  of  uses. 
Shep.  Touch.  620 ;  Havergill  v. 
Hare,  2  Eoll.  Abr.  799 ;  1  Atk.  7  ; 
13  Yin.  Abr.  306,  pi.  2,  P.  a.  2. 

It  seems  that  a  declaration  of  use 
declared  according  to  4  Anne,  c.  16, 
s.  15,  by  deed,  subsequent  to  the 
fine  or  recovery,  there  having  been 
no  deed  leading  the  uses,  might  be 
controlled  by  another  deed,  although 
there  may  have  been  no  variance  in 
the  fine  or  recovery.  Tregame  v. 
Fletcher,  2  Salk.  676 ;  Vavisor^s 
Case,  Dyer,  307  b ;  Shep.  Touch. 
519,  521. 

Where  there  were  two  declara- 
tions of  uses  in  the  same  instrument 
qiTite  contradictory  to  each  other, 
the  former  would  prevail.  South- 
coat  V.  Manory,  Cro.  Eliz.  744  ; 
Wilmot  V.  Knoivles,  Moore,  680 ; 
Doe  d.  Leicester  v.  Bigys,  2  Taunt. 
109;  Shep.  Touch.  88. 

No  formal  words  are  essential  to 
the  validity  of  a  declaration  of  a 
use  (Sand.  Uses,  229);  it  must, 
however,  be  certain,  especially  as  to 
the  persons  in  whose  favour  the 
uses  are  declared,  the  estates  which 
they  are  to  take,  and  as  to  the 
lands    which    fonn    the     subject- 


matter  of    the    declaration. 
Shep.  Touch.  519. 


lb. 


7.  Hotv  far  the  Statute  of  Uses  is 
a2}2}licable  to  Wills. 
Under  this  head  it  is  important 
to  consider,  1st.  Whether  uses 
created  by  wills  operate  under  the 
Statute  ;  2nd.  In  what  cases  de- 
visees take  the  legal  estate  as  trus- 
tees ;  3rd..  The  quantity  of  the  estate 
devisees  take  as  trustees. 

(1.)  Whether  Uses  created  hy  Wills 
operate  under  the  Statute  of 
Uses. 

Previous  to  the  Statutes  of  Wills 
(32  Hen.  8,  c.  5,  and  34  &  35 
Hen.  8,  c.  5 ;  both  repealed  by 
1  Vict.  c.  26,  except  as  to  wills  made 
before  1838),  save  where  lands  in 
particular  localities  were  devisable 
by  custom,  the  only  mode  of  passing 
lands  by  will  was  by  means  of  a 
conveyance  to  uses,  upon  which  a 
subsequent  will,  operating  as  a  de- 
claration of  use,  would  be  enforced 
by  a  Court  of  Equit3^ 

By  the  statute  of  27  Hen.  8, 
c.  10,  the  possession  being  joined 
to  the  use  this  power  of  indirectly 
devising  lands  was  taken  away ; 
but,  having  once  enjoyed  the  tes- 
tamentary power  over  land,  the 
people  took  the  first  opportunity  of 
regaining  it ;  accordingly,  by  32 
Hen.  8,  c.  5,  and  34  &  35  Hen.  8, 
c.  1,  power  was  given  by  the  legis- 
lature to  devise  the  whole  of  lands 
held  in  common  socage,  and  two- 
thirds  of  land  held  by  knights'  ser- 
vice. And  as  by  12  Car.  2,  c.  24, 
lands  held  by  tenure  of  knights' 
service  were  converted  into  socage, 
all  freehold  lands  became  devisable. 
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The  question  then  arose,  whether 
the  Statute  of  Uses  which  it  will 
be  observed  passed  before  the  acts 
giving  power  to  devise  lands  was 
applicable  to  lands  given  by  wills, 
no  decision  has  been  actually  given 
upon  the  point,  and  in  reality,  it  is 
not  very  material,  as  in  order  to 
carry  out  the  intention  of  the  tes- 
tator the  legal  estate  is  transferred 
to  the  use  in  the  same  mode  as  it 
would  be  by  the  operation  of  the 
statute.  Thus,  if  there  were  a 
devise  of  freeholds  simply  to  A.  and 
his  heirs,  to  the  use  of  or  in  trust 
for  B.  and  his  heirs,  B.  would  take 
the  legal  estate  (Sand.  Uses,  243  ; 
Doe  d.  Booth  V.  Field,  2  Barn.  &  Ad. 
664,  570  ;  HawMns  v.  Luscomhe,  2 
Swanst.  392  ;  sed  vide  1  Sugd.  Pow. 
6  Ed.  175  ;  Harris  v.  Pugh,  12 
Moore,  1,  n.,  577) ;  and  the  em- 
ployment of  the  words  "use"  and 
"trust  "  indifferently  in  a  series  of 
limitations  will  not  alter  the  con- 
struction. Doe  d.  Collier  v.  Terry, 
11  East,  377.  On  the  other  hand, 
a  devise  unto  and  the  use  of  A. 
simply  to  the  use  of  or  in  trust 
for  B.  and  his  heirs,  would, 
upon  the  ground  that  there  cannot 
be  a  use  upon  a  use,  confer  the 
legal  estate  upon  A.,  the  equitable 
estate  upon  B.  See  also  Baker  v. 
White,  20  L.  E.,  Eq.  171. 

A  devise,  however,  of  copyholds 
to  A.  upon  trust  for  B.  gives  the 
legal  estate  in  the  copyholds  to  A., 
and  the  reason  of  it  is  this,  that  you 
can  have  no  aid  from  the  analogy 
of  the  Statute  of  Uses ;  the  testator 
cannot  intend  to  tell  you  it  is  to  be 
settled  according  to  the  Statute  of 
Uses,  because  the  Statute  of  Uses 
never  did  apply  to  copyholds.     Per 

T.I..C. 


Sir  G.  Jessel,  M.  E.,  in  Baker  v. 
White,  20  L.  E.,  Eq.  175. 

The  same  observation  applies  like- 
wise to  leasehold.  See  Houston  v. 
Hughes,  6  B.  &  0.  403;  Allen  v. 
Beiosey,  7  Ch.  D.  453. 

Where  an  appointment  is  made 
by  a  will  under  a  power,  as  it  is  a 
mere  declaration  of  a  use,  the  per- 
son nominated  will  take  the  legal 
estate,  although  he  may  have  no 
active  duties  to  perform ;  and 
although  it  may  be  stated  to  be  "  to 
the  use "  of  another  person,  such 
person  will  only  take  an  equitable 
estate.    2  Jarm.  Wills,  284,  3rd  ed. 

(2.)  In  lohat  cases  Devisees  take  the 
Legal  Estate  as  Trustees. 
A  difSctilty,  however,  often  arises 
in  determining  when  freehold  pro- 
perty is  devised  to  a  person  (having 
certain  duties  to  perform),  and  his 
heirs,  to  the  use  of  or  in  trust  for 
another,  whether  the  devisee  in  fee 
takes  the  legal  estate,  or  whether  it 
is  vested  in  the  person  having  the 
beneficial  interest.  In  the  case  of 
a  simple  devise,  where  the  devisee 
is  a  mere  passive  instrument,  and 
has  no  duty  to  perform,  as  we  have 
seen,  the  legal  estate  passes  to  the 
person  entitled  to  the  beneficial 
estate.  Where,  however,  there 
is  a  devise  in  fee  to  a  person 
who  have  active  duties  to  perform, 
which  require  for  their  perfor- 
mance that  the  legal  estate  should 
be  vested  in  him,  he  will  be 
held  to  have  such  legal  estate ;  as, 
for  instance,  when  he  is  directed  to 
pay  the  rents  to  the  cestui  que  trust 
{Doe  V.  Homfray,  6  Ad.  &  Ell.  206  ; 
Doe  V.  Field,  2  Barn.  &  Ad.  564),  or 
to  apply  them  for  any  purposes, 
A  A 
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such  as  payment  of  rates,  taxes  and 
repairs  [Shapland  v.  Smith,  1  Bro. 
C.  0.  74 ;  Browne  v.  Ramsden,  2 
Moo.  612  ;  Tenny  d.  Gibbs  v.  Moody, 
3  Bing.  3;  10  koo.  252),  or  debts 
and  legacies  eliarged  on  land,  either 
primarily  or  in  aid  of  personalty 
{Murtlnuaite  v.  Jcnlanson,  2  Barn. 

6  Cress.  357),  or  contingently  upon 
tlie  personalty  proving  insufficient, 
if  the  contingency  happens  [Doe  d. 
Cadogan  v.  Eivart,  7  Ad.  &  Ell.  636  ; 
Poad  V.  Watson,  6  EU.  &  Bl.  619  ; 
sad  vide  Doe  v.  Shatter,  8  Ad.  & 
Ell.  905  ;  HawJcer  v.  Hawker,  3  B. 
&Ald.  537;  Carlyon  v.  Triiscott,  20 
L.  E.,  Ecp  348),  or  for  the  main- 
tenance of  the  cestui  que  trust  {Sil- 
vester V.  Wilson,  2  T.  E.  444  ;  Doe 
V.  Ironmonger,  3  East,  535 ;  Rey- 
nell  V.  Reynell,  10  Beav.  21  ;  Plenty 
V.  West,  6  0.  B.  201  ;  Berry  v.  Berry, 

7  Ch.  D.  657),  or  where  ho  is  di- 
rected "  to  preserve  "  the  estates 
for  the  persons  taking  beneficially, 
and  it  is  necessary  that  he  should 
have  the  legal  estate  in  fee  to  pre- 
serve contingent  remainders  {Wat- 
hins  V.  Frederich,  11  H.  L.  Oa.  358); 
k  fortiori,  where  he  has  also  to 
raise  sums  charged  on  the  estates. 
lb. 

But  a  mere  charge  of  debts  and 
legacies,  where  the  duty  of  paying 
them  is  not  thrown  upon  the  trus- 
tees, will  not  confer  the  legal  estate 
[Kenriclc  v.  Beauclerh,  3  Bos.  &  Pul. 
175  ;  Doe  d.  Milller  v.  Claridge,  6 
C.  B.  641  ;  Poad  v.  Watson,  6  EU. 
&  Bl.  606),  unless  clearly  equitable 
estates  of  a  limited  character  are 
given  in  remainder,  which  might  de- 
termine before  the  debts  were  paid 
off,  in  wMch  case  it  seems  the  trus- 
tees would  take  the  whole  lep-al  es- 


tate. See  Creaton  v.  Creaton,  3  8m. 
&  Gifl:.  386;  there  a  testator,  after 
directing  payment  of  his  debts,  in 
the  first  place,  devised  all  his  oopj-- 
hold  estates  to  three  trustees  (also 
his  executors)  and  the  survivor  of 
them,  and  the  heirs  of  the  survivor, 
upon  trust  to  pay  the  rents  to  his 
daughters,  and  the  survivor  of  them, 
for  life  in  equal  moieties,  and  after 
the  decease  of  the  survivor,  he  de- 
vised the  estate  in  moieties,  to  the 
heirs  of  the  body  of  each  of  his 
daughters,  with  remainder  over  to 
the  right  heirs  of  his  surviving 
daughter.  It  was  held  by  Sir  J. 
Stuart,  V.-C,  that  the  interests 
limited  in  remainder  were  equitable 
estates,  and  that  the  trustees  took 
the  whole  legal  fee.  See  also  Spence 
V.  S23e7ice,  12  0.  B.,  N.  S.  199. 

As  a  general  rule,  where  there  is 
a  devise  to  a  person  and  his  heirs, 
upon  trust  to  permit  another  to 
receive  the  rents,  the  beneficial 
owner  wiU  also  take  the  legal  estate. 
Right  d.  Phillips  v.  Smith,  12  East, 
455  ;  Doe  d.  Noble  v.  Bolton,  11  Ad. 
&  EH.  188 ;  Baher  v.  White,  20 
L.  E.,  Eq.  171  ;  but  see  Gregory  v. 
Henderson,  4  Taunt.  772. 

There  are,  however,  some  excep- 
tions to  the  rule  where  it  is  neces- 
sary for  some  other  purpose  that 
the  iu'st  devisee  should  have  the 
legal  estate,  as  where  the  devise  is 
also  to  preserve  contingent  re- 
mainders {Briscoe  v.  Perkins,  1  V. 
&  B.  485  ;  White  v.  Parker,  1  Bing. 
N.  0.  573;  1  Scott,  542;  and  see 
Riley  V.  Garnett,  3  De  G.  &  S.  629) ; 
or  where  the  devise  is  to  permit  a 
married  woman  to  receive  the  rents 
for  her  separate  use  {Harton  v. 
Harton,  7  T.  E.  652 ;  Doe  d.  Wood- 
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coch  V.  Barthrop,  5  Taunt.  382 ; 
Rohinson  v.  Grey,  9  East,  1 ; 
Hawkins  v.  Luscombe,  2  Swanst. 
.375  ;  Doe  d.  Stevens  v.  Scott,  4  Bing. 
505;  1  M.  &  P.  317;  Creciton  v. 
Creaton,  3  Sm.  &  Giff.  386  ;  In  re 
EddeVs  Trusts,  1 1  L.  E.,  Eq.  559) ;  or 
\rhere  it  appears  that  tlie  trustees 
are  to  exercise  a  control,  as  'wliere 
the  receipts  are  to  be  "  with  the 
approbation  of  any  one  of  the 
trustees"  {^Gregory  v.  Henderson, 
4  Taunt.  772 ;  and  Broughton  v. 
Lanyley,  Salk.  679 ;  2  Ld.  Eaym.  873 ; 
1  LutT7.  823) ;  or  where  it  appears 
by  implication  that  the  trustees  arc 
to  make  certain  payments  previously 
to  the  receipt  of  the  rents  by  the 
beneficial  owner,  as  where  such 
beneficial  owner  is  to  receive  "the 
net  rents  and  profits "  {Barker  v. 
Greemoood,  4  M.  &  W.  421).  In 
all  these  oases  the  first  devisee  will 
take  the  legal  estate. 

Where  in  a  will  there  was  a  de- 
vise of  freeholds  to  two  persons,  and 
the  survivor  of  them,  his  heirs  and 
assigns,  upon  trust  "  to  pay  unto  or 
permit  and  suffer  A.  C.  to  have,  re- 
ceive and  take  the  rents,  issues  and 
profits  of  the  estate,"  it  was  held 
that  A.  C.  took  the  legal  estate. 
"  The  last  words,"  said  Mansfield, 
0.  J.,  '  are  permit  and  suffer,' 
which  give  the  cestui  que  trust  a 
legal  estate  ;  and  the  general  rule 
is,  that  if  there  be  a  repugnancy, 
the  first  words  in  a  deed,  and  the 
last  words  in  a  will,  shall  prevail ; 
and  consequently,  for  want  of  a 
better  reason,  we  are  forced  to  say 
that  we  think  this  will  gives  the 
legal  estate  to  the  party  beneficially 
interested."  Doe  d.  Leicester  v. 
Biggs,    2    Taunt.    109  ;    see    also 


Shenuin  v.  Kenny,  16  I.  Ch..  Eep. 
138. 

And  it  is  immaterial  that  there  is 
a  receipt  clause  declaring  the  re- 
ceipts of  the  trustees  and  executors 
to  be  good  discharges,  even  although 
they  are  not  all  the  same  persons ; 
at  any  rate,  if  effect  can  be  given 
to  the  clause  •nithout  entitling  the 
trustees  to  receive  the  rents  of  the 
devised  estates  in  question.  Baker 
V.  White,  20  L.  E.,  Eq.  166,  172. 

Where,  however,  there  is  a  devise 
of  copyholds  to  A.  and  B.,  their 
heirs  and  assigns,  upon  trust  during 
the  life  of  C.  to  receive  and  pay 
the  rents  to  C,  or  to  permit  him  to 
receive  the  same,  especially  where 
the  trustees  and  executors  (A.  and 
B.  being  two  of  the  latter)  have 
power  to  give  receipts,  it  wiU  vest 
the  legal  estate  in  A.  and  B.  during 
the  life  of  0.  Baker  v.  White,  20 
L.  E.,  Eq.  166. 

Where  there  is  a  devise  to  a 
person  to  sell  or  convey  an  estate 
( Garth  V.  Baldivin,  2  Ves.  645  ; 
Doe  d.  Booth  V.  Field,  2  Barn.  & 
Ad.  564  ;  Doe  d.  Shelley  v.  Edlin, 
4  Ad.  &  EU.  582  ;  Cox  v.  Parker, 
22  Beav.  168);  a  fortiori,  if  there  are 
other  purposes  rendering  it  neces- 
sary that  he  should  have  some  estate 
[Bagshaiv  v.  Spencer,  1  Ves.  142 ; 
Gibson  V.  Eogers,  Amb.  93  ;  Sanford 
V.  My,  3  Barn.  &  Aid.  654 ;  Doe 
d.  Edlin,  4  Ad.  &  EU.  582 ;  Doe  d. 
Noble  V.  Bolton,  11  Ad.  &  EU.  188  ; 
Rackham  v.  Siddall,  1  Mac.  &  G. 
607;  Reynell  v.  Reynell,  10  Beav. 
21  ;  Watson  v.  Pearson,  2  Exoh. 
581  ;  Blagrave  v.  Blagrave,  4  Exch. 
550 ;  but  see  Hawker  v.  Hawker, 
3  Barn.  &  Aid.  537),  the  devisee 
will  take  the  legal  estate. 

A  A  2 
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It  has  been  held,  that  the  appoint- 
ment of  persons  as  trustees  of  in- 
heritance for  the  execution  of  a 
mil  {Trent  V.  Hanning,  1  Bos.  &  P., 
N.  E.  116;  10  Ves.  495;  7  East, 
97  ;  1  Dow,  102),  or  of  a  person  as 
"executor  of  a  will  so  far  as  was 
necessary  for  the  performance  of 
the  trusts  relating  to  the  testator's 
real  estate  "  {Plenty  y.  West,  6  C.  B. 
201),  vested  in  them  the  legal  fee. 
See  also  Antliony  v.  Rees,  2  Cr.  & 
Jer.  75  ;  Doe  d.  Gillard  v.  Gillard, 
5  B.  &  Aid.  785  ;  Re  Hough's  Will, 
4  De  G-.  &  Sm.  371 ;  Sidehotham  v. 
Watson,  11  Hare,  170;  Re  Turner, 
2  De  G.,  F.  &  J.  527. 


The  Quantity  of  the  Estate  Devisees 
take  as  Trustees. 

A  general  devise  to  trustees  and 
their  heirs  under  a  will,  the  pur- 
poses of  which  require  them  to 
have  some  legal  estate  of  freehold, 
prima  facie  gives  the  legal  fee,  and 
it  lies  on  the  parties  alleging  that 
they  take  a  less  estate  to  show  what 
less  estate  will  serve  the  purpose. 
Collier  Y.  Walters,  17  L.  E.,  Eq.  252. 

Thus  a  devise  to  trustees  and 
their  heirs,  with  a  direction  to  sell 
or  convey  as  contradistinguished 
from  a  mere  power  of  sale  {Cun- 
liffe  V.  Brancker,  3  Ch.  D.  393),  will 
confer  upon  them  the  fee  {Bagshaw 
V.  Spencer,  1  Ves.  142  ;  2  Atk.  570; 
■Doe  d.  Shelley  v.  Edlin,' 4:  Ad.  &  E. 
582 ;  Raclcham  v.  Siddall,  1  Mac.  & 
G.  607 ;  Blagrave  v.  Blagrave,  4 
Ex.  550;  Sheririn  v.  Kenny,  16  I. 
Ch.  Eep.  138,  155).  And  it  is  im- 
material that  a  legal  life  estate  is 
vested  in  another  person  before  the 
direction  to  convey  is  given  to  the 
trustees,  in  which  case  tlioy  will  take 


the  legal  fee  subject  to  the-  prior 
legal  interest  for  life.  Doe  d. 
Noble  V.Bolton,  11  Ad.  &  Ell.  188. 

In  cases  before  the  WiUs  Act  (1 
Vict.  c.  26),  where,  in  consequence 
of  the  absence  of  words  of  limita- 
tion, the  fee  would  not  ordinarily 
have  passed  to  the  trustees,  a  trust 
to  sell  will  give  them  the  fee.  See 
Doe  d.  Cadogan  v.  Eivart,  7  Ad.  & 
EU.  636. 

A  direction,  however,  in  the  case 
of  copyholds  devised  to  trustees  till 
A.  attains  twenty-one,  when  they  are 
to  be  transferred  to  A.,  does  not  re- 
quire, and  win  not  therefore  confer 
upon  the  trustees  the  legal  estate. 
Doe  d.  Player  v.  Nicholls,  1  B.  &  C. 
336. 

So  where  there  is  a  devise  to 
trustees  and  their  heirs,  with  a 
direction  to  let  for  an  indefinite 
term,  as  distinguished  from  a  mere 
power  of  leasing,  it  wiU  showthat  in 
order  to  effectuate  the  intention  of 
the  testator  they  must  have  an 
estate  in  fee,  inasmuch  as  such  an 
estate  in  them  is  necessary  for 
enabhng  them  to  execute  the  pur- 
poses of  their  trust  {Doe  d.  Tom- 
hjns  V.  Willan,  2  B.  &  Aid.  84; 
Doe  d.  Keen  v.  Walbanh,  2  B.  &  Ad. 
554 ;  Riley  v.  Garnett,  3  De  G.  & 
S.  629  ;  Collier  v.  Walters,  17  L.  E., 
Eq.  252,  257);  d  fortiori,  where 
the  trustees,  having  authority  to 
lease,  are  directed  out  of  the  rents 
and  profits  to  make  payments  to 
persons  interested  for  life  {Doe  d. 
Tomhyns  v.  Willan,  2  B.  &  Aid.  84, 
92),  or  for  taxes  and  repairs  ( White 
V.  Parker,  1  Bing.  N.  C.  573),  or 
are  empowered  out  of  the  value  of 
timber  from  time  to  time  to  pay 
debts,  interest  and  legacies.  Collier 
V.  Walters,  17  L.  E.,  Eq.  252. 
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The  same  result  follows  where 
trustees  have  power  "to  set  and 
let  land"  generally  {Collier  v. 
Walters,  17  L.  E.,  Eq.  253),  or  to 
accept  surrenders  of  leases  {Bla- 
grave  v.  Blagrave,  4  Exch.  550)  ; 
but  tills  will  not  be  the  case  where 
the  power  to  lease  is  limited  to  the 
continuance  of  the  trust.  Doe  d. 
Kiniber  v.  Cafe,  7  Ex.  675. 

No  indication  of  intention  that 
the  trustees  to  uses  should  have  the 
legal  fee  can  be  gathered  from  their 
having  the  ordinary  powers  of  sale 
and  exchange  or  leasing,  which  do 
not  require  for  their  exercise  that 
the  trustee  should  have  the  legal  fee 
( Cimliffe  V.  Brancker,  3  Ch.  D.  402), 
nor  is  any  such  intention  to  be  in- 
ferred from  the  trustees  having  a 
power  to  sell  timber,  which  does 
not  require  a  fee  simple  estate  or  any 
other  estate  for  its  exercise.  lb.  403. 

A  devise  to  trustees,  their  heirs 
and  assigns,  or  to  trustees  simply 
since  the  1  Vict.  c.  26,  with  a 
general  direction  for  them  to  pay 
debts,  wUl  give  them  the  legal  fee, 
and  it  will  not  be  cut  down  to  a 
smaller  interest  [Spence  v.  Sjience, 
12  C.  B.,  N.  S.  199;  Smith  v. 
Smith,  11  C.  B.,  N.  S.  121;  and 
see  Creaton  v.  Creaton,  3  Sm.  &  Gr. 
386).  Secus,  where  there  is  a  mere 
general  charge  of  debts.  Kenrick  v. 
Lord  Beauclerk,  3  B.  &  P.  175,  178. 

Where  there  is  a  devise  to  trus- 
tees and  their  heirs  upon  trust  for 
the  separate  use  of  a  married 
woman  for  life,  with  remainder  to 
her  issue  in  tail,  followed  by  similar 
trusts  for  the  use  of  other  married 
women  and  their  issue  successively, 
the  persons  entitled  in  remainder 
immediately     after     the     married 


women  will  not  take  legal  estates, 
as  the  legal  estate  by  way  of 
use  executed  in  fee  simple  will 
be  vested  in  the  trustees,  such  con- 
struction being  necessary  in  order 
to  give  legal  effect  to  the  testator's 
intention  to  secure  the  beneficial 
interest  to  the  separate  use  of  the 
several  feme  coverts.  Harton  v. 
Harton,  7  T.  E.  652.  See  also 
Broivn  v.  Whiteway,  8  Hare,  145  ; 
Toller  V.  Attwood,  15  Q.  B.  929. 

Where  there  has  been  a  devise 
in  fee  to  trustees,  a  mere  possibility 
that  the  legal  estate  in  fee  may  be 
wanted  by  them  for  certain  pur- 
poses will  sufiice  to  prevent  it  being- 
cut  down  to  any  less  estate.  Thus, 
in  Fenivich  v.  Potts,  8  De  G.,  Mac. 
&  G.  506,  where  a  testator,  after 
the  Apportionment  Act  (4  WiU.  4, 
c.  22),  devised  freehold  lands  to  two 
trustees,  their  heirs  and  assigns, 
iipon  trust  to  pay  thereout  to  his 
widow  an  annuity  for  her  life,  and 
after  her  decease  then  upon  trust 
for  A.  and  B.,  their  heirs  and  as- 
signs, as  tenants  in  common,  it 
was  held  by  the  Lords  Justices  of 
the  Court  of  Appeal  that  the  legal 
estate  in  the  trustees  was  not  re- 
stricted to  the  life  of  the  widow. 
"  Under  this  devise,"  said  Turner, 
L.  J.,  "  I  apprehend  that  if  the  an- 
nuity was  in  arrears  the  trustees 
would  be  boimd  to  raise  the  arrears 
by  sale  or  mortgage,  and  they  must 
have  the  fee  to  enable  them  to  do 
so."  Jenkins  v.  Jenkins,  1  Willes, 
650. 

It  has  been  laid  down  in  the 
House  of  Lords  that  a  clear  express 
devise  to  trustees  in  fee  wiU  not  be 
cut  down,  although  the  trust  de- 
clared is  not  so   extensive  as  the 
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legal  estate.  Watldns  v.  Frederick, 
1 1  n.  L.  Ca.  366,  per  Lord  West- 
bury,  L.  0. 

And  there  is  anotlier  rule  wliich 
may  be  collected  from  aU.  the  au- 
thorities, that  you  cannot  cut  down 
an  estate  in  fee  simple  given  to 
trustees  unless  you  can  point  out  on 
the  face  of  the  -wiU  what  less  estate 
the  trustees  take.  Collier  r.  Walter, 
17  L.  E.,  Eq.  252,  263. 

"Where  the  limitation  is  to  trus- 
tees, their  executors  and  adminis- 
trators, they  'Nvill  not,  it  seems,  take 
the  fee,  unless  it  can  from  the  rest 
of  the  will  be  affirmatively  made 
out  that  they  were  intended  to  have 
it  (per  Sir  G.  Jessel,  M.  E.,  in 
Collier  V.  Walters,  17  L.  E.,  Eq. 
257;  Doe  Y.Simpson,  5  East,  162). 
It  was,  however,  laid  down  by  Lord 
Langdale,  M.  E.,  in  Heardson  v. 
Williamson,  1  Keen.  33,  that  the 
circumstance  of  the  estate  being 
limited  to  the  trustees,  "  their 
executors  and  administrators,"  and 
not  to  trustees  "  and  their  heirs, 
would  not  affect  the  vesting  of  the 
fee  in  the  trustees  if  the  purpose 
of  the  wiU  required  it." 

Where,  however,  there  is  a  devise 
to  trustees  and  their  heirs,  and  a 
less  estate  would  certainly  enable 
the  trustees  to  fulfil  all  the  trusts, 
the  fee  simple  would  be  cut  down 
to  that  estate  ;  in  other  words,  no 
greater  estate  ynR  be  conferred 
upon  the  trustees  than  what  is  ne- 
cessary for  them  to  fulfil  the  trusts 
imposed  upon  them. 

Thus  if  there  be  a  devise  of  free- 
holds to  A.,  his  heirs  and  assigns 
for  ever,  upon  trust  to  pay  and 
apphj  the  rents  to  the  separate  use 
of  13.,  a  married  woman,  for  life,  and 


after  her  decease  to  the  use  of  the 
heirs  of  her  body,  in  this  case  A. 
would  take  the  legal  estate  during 
B.'s  life,  because  it  is  necessary  that 
he  should  have  it,  for  the  purpose  of 
receiving  the  rents  and  paying  them 
to  B. ;  bu.t,  as  the  necessity  ceases 
upon  her  death,  his  legal  estate 
would  then  determine.  Doe  d. 
Ilallen  v.  Ironmonger,  3  East,  533  ; 
Rohinson  v.  Grey,  9  East,  1  ;  Cooke 
V.  Blake,  1  Exch.  220  ;  Playford 
V.  Hoarc,  3  Y.  &  J.  176  ;  Adams 
V.  Adams,  6  Q.  B.  860;  Doe  d. 
Player  v.  NichoUs,  1  Barn.  &  C. 
335;  Ward  y.  Burhury,  18  Beav. 
190;  Keefe  v.  Kirhy,  6  Ir.  C.  L. 
Eep.  (N.  S.)  591  ;  Stevenson  v.  The 
Mayor  of  Liverpool,  10  L.  E.,  Q.  B. 
81  ;  sed  vide  Farmer  v.  Francis, 
9  Moore,  310  ;  Collier  v.  M'Bean, 
34  Beav.  426. 

So  a  devise  to  trustees  and  their 
heirs  upon  trust  to  pay  the  rents  to 
A.  for  life,  with  remainder  to  B., 
will  confer  upon  them  an  estate  for 
the  life  of  A.  onlj'.  Playford  v. 
Hoare,  3  Y.  &  Jer.  175. 

This  has  also  been  decided :  that 
if  instead  of  a  simple  remainder,  the 
testator  begins  again  and  gives  the 
property  in  this  way,  "I  give  Black- 
acre  to  A.  and  B.  and  their  heirsupon 
trust  to  pay  the  rents  to  C.  for  life, 
and  after  the  decease  of  C,  I  give 
and  devise  Blackacre  to  D.,"  then,  it 
being  what  is  called  a  new  devise, 
it  has  been  held  to  be  equally  clear 
that  the  devisee  takes  the  legal 
estate,  it  being  the  beginning  of  a 
new  devise ;  tlie  estate  of  the  trus- 
tees, although  not  in  terms  limited 
to  the  life  of  the  first  beneficial 
owner,  is  read  as  if  it  were  so 
limited.  Per  iSir  G.  Jessel,  M.  E.,  in 
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Baker  v.  White,  20  L.  E.,  Eq.  176. 
See  also  Adams  v.  Adams,  6  Q.  B. 
860  ;   Cooke  v.  5feA-e,  1  Ex.  220. 

So  a  devise  to  trustees  and  their 
heirs  upon  trust,  during  tlie  minori- 
ties of  A.  and  B.,  to  employ  the  rents 
and  profits  for  their  maintenance 
and  education,  with,  remainder  -when 
they  should  respectively  attain 
twenty-one,  to  the  use  of  A.  and  B. 
and  their  heirs,  the  trustees  wiU  take 
the  legal  estate  during  the  minorities 
of  A.  and  B.  only.  Goodtitle  d.  Hay- 
ward  V.  Whithy,  1  Burr.  228. 

Even  in  the  case  of  copyholds, 
the  legal  estate,  according  to  the 
general  rule,  wilL  be  carried  only  so 
far  as  is  necessary  to  effectuate  the 
several  intentions  of  the  will.  Doe 
d.  Woodcock  V.  Barthrop,  5  Taunt. 
382. 

The  law  is  the  same  with  regard 
to  leasehold  estates.  See  Stevenson 
V.  The  Mayor  of  Liverpool,  10  Q.  B. 
84 ;  Baker  v.  White,  20  L.  E.,  Eq. 
176.  Hence  it  has  been  laid  down 
as  regards  the  three  descriptions  of 
estates — freeholds,  copyholds,  and 
leaseholds, — that  "where  there  is 
an  indefinite  devise  to  trustees  and 
their  heirs,  upon  trust  to  pay  or  allow 
somebody  to  receive  the  rents  during 
life,  followed  either  by  a  simple 
remainder  to  another  p'erson  in  fee 
simple,  or  in  fee  taU,  or  as  another 
person  shall  appoint,  but  giving  an 
absolute  interest,  or  followed  by  a 
new  devise  to  a  person  in  fee  sim- 
ple or  fee  taU,  or  giving  an  abso- 
lute interest — in  either  of  these 
cases  the  estate  of  the  trustees  by 
implication  is  to  be  Hmited  to  the 
life  of  the  person  who  tates  the 
fijst  life  interest."  Per  Sir  G.  Jessel, 
M.  E.,  in  Baker  v.  White,  20  L.  E., 
Eq.  177,  178. 


Where  freeholds  and  copyholds 
are  devised  in  the  same  terms,  it 
does  not  foUow  because  the  devisee 
takes  a  legal  estate  in  the  copy- 
holds, that  he  should  take  the  same 
estate  in  the  freeholds.  See  Baker 
V.  White,  20  L.  E.,  Eq.  166.  There 
a  testator  devised  freeholds  and 
copyholds  to  A.  and  B.,  to  hold  the 
same  to  A.  and  B.,  their  heirs, 
executors,  administrators,  and  as- 
signs, upon  trust,  during  the  life  of 
J.,  to  receive  the  rents  thereof,  and 
pay  the  same  to  J.  for  life,  or  other- 
wise to  permit  J.  to  receive  them, 
followed  by  a  devise  after  J.'s  death 
to  the  use  of  the  heirs  of  his  body. 
The  testator  appointed  A.  B.  and  J. 
executors  of  his  will,  and  declared 
that  the  receipts  of  his  said  trustees 
and  executors  for  any  money  pay- 
able under  the  will,  should  be  a 
sufficient  discharge  to  any  person 
paying  the  same.  It  was  held  by 
Sir  G.  Jessel,  M.  E.  (dissenting  from 
the  decision  of  Lord  Eomilly,  M.  E., 
in  Baker  v.  Parson,  42  L.  J.,  Ch. 
228,  upon  the  construction  of  the 
same  will),  that  J.  took  a  legal  estate 
taU.  in  the  freeholds,  and  an  equit- 
able estate  for  life  in  the  copj''- 
holds  ;  that  the  construction  of  the 
will  would  clearly  have  been  so  had 
the  devise  of  the  freeholds  and 
copyholds  been  distinct;  that  the 
circumstance  that  A.  and  B.  took 
the  legal  estate  in  the  copyholds 
was  no  argument  for  their  taking, 
under  an  imaginary  theory  of  at- 
traction, the  legal  estate  in  the 
freeholds,  and  that  full  effect  might 
be  given  to  the  receipt  clause,  by 
referring  it  to  the  copyholds  only, 
the  rents  of  which  A.  and  B.  would 
receive  during  the  life  of  J.  See 
also  Houston  v.  Hughes,  6  B.  &  C. 
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403,  and  the  comments  thereon  in 
Baker  r.  White,  20  L.  E.,  Eq.  173. 
,  Under  the  old  law,  where  an 
estate  was  deyised  to  trustees,  with- 
out any  limitation  of  the  quantity 
of  interest,  for  a  limited  purpose, 
as  for  payment  out  of  rents  and 
profits  of  legacies  and  debts  {Cor- 
clall's  Case,  Cro.  El.  315  ;  Carter  v. 
Barnadiston,  1  P.  Wms.  505  ;  2  Eq. 
Ca.  Abr.  224,  pi.  5,  6  ;  3  Bro.  P.  C. 
64,  Toml.  Ed. ;  liitchens  v.  Hitchms, 
2  Vern.  403;  Prec.  Ch.  133;  sed 
vide  Gibson  v.  Montfort,  1  Ves. 
485  ;  Boe  v.  Claridge,  6  C.  B.  641), 
or  a  gross  sum  {Doe  d.  White  v. 
Simpson,  5  East,  162),  or  incum- 
brances {Heardson  v.  Williamson,  1 
Keen,  33),  with  remainder  to  per- 
sons to  whom  the  beneficial  interest 
is  given,  the  legal  estate  given  to 
the  trustees  is  merely  a  chattel  in- 
terest for  an  indefinite  term  of  years. 
See  also  Acldand  v.  Lutley,  9  Ad.  & 
El.  879. 

And  where  the  trusts  are  for  the 
payment  of  annuities  for  lives,  and 
then  a  sum  in  gross  out  of  the  rents 
and  profits,  it  was  held  that  the 
trustees  took  an  estate  for  the  lives 
of  the  annuitants,  with  a  term  of 
j'ears  for  raising  the  sum.  Doe  d. 
lJ7iifeY.  Simpson,  5  East,  162. 

But  in  all  these  cases  the  estate  of 
the  trustees  would  cease  on  the  sa- 
tisfaction of  the  limited  purpose,  the 
person  entitled  to  the  beneficial  in- 
terest thereupon  taking  the  legal 
estate. 

In  order  to  obviate  some  of  the 
difficulties  arising  from  the  rules  of 
construction  which  have  been  before 
examined,  it  has  been  enacted  by 
the  new  Wills  Act  (1  Yict.  c.  26, 
s.  30),  "  that  where  any  real  estate 
(other  than  or  not  being  a  presenta- 


tion to  a  church),  shall  be  devised 
to  any  trustee  or  executor,  such 
devise  shall  be  construed  to  pass  the 
fee-simple,  or  other  the  whole  estate 
or  interest  which  the  testator  had 
power  to  dispose  of  by  will  in  such 
real  estate,  unless  a  definite  term  of 
years,  absolute  or  determinable,  or 
an  estate  of  freehold,  shall  thereby 
be  given  to  him  expressly  or  by  im- 
plication." 

By  section  31,  it  is  enacted,  "  that 
where  any  real  estate  shall  be  de- 
vised to  a  trustee,  without  any  ex- 
press limitation  of  the  estate  to  be 
taken  by  such  trustee,  and  the  bene- 
ficial interest  in  such  real  estate,  or 
in  the  surplus  rents  and  profits 
thereof,  shall  not  be  given  to  any 
person  for  life,  or  such  beneficial  in- 
terest shall  be  given  to  any  person 
for  life,  but  the  purposes  of  the 
trvist  may  continue,  beyond  the  life 
of  such  person,  such  devise  shall  be 
construed  to  vest  in  such  trustee  the 
fee-simple,  or  other  the  whole  legal 
estate,  which  the  testator  had  power 
to  dispose  of  by  will  in  such  real 
estate,  and  not  an  estate  determin- 
able when  the  purposes  of  the  trust 
shall  be  satisfied." 

The  effect  of  these  sections,  ac- 
cording to  Mr.  Jarman,  is,  "  that 
trustees  whose  estate  is  not  ex- 
pressly defined  by  the  wiU,  must  in 
every  case,  and  whatever  be  the 
nature  of  the  duty  imposed  on  them, 
take  either  an  estate  for  life,  or  an 
estate  in  fee."     2  Jarm.  195. 

Although  a  devise  to  trustees 
to  preserve  contingent  remainders 
and  their  heirs  may  not  be  re- 
strained (as  is  usual),  expressly 
to  the  life  of  the  person  taking 
tlie  iumiediately  preceding  estate 
of  freehold,  it  will  be  so  restrained 


Digitized  by  Microsoft® 


Tyrrell's  Case, 


361 


"by  implication  if  there  be  no  object 
appearing  in  the  'will,  wbicb  renders 
its  further  duration  necessarj'.  Thus 
in  Doe  d.  Compere  v.  Hicks,  7  T.  R. 
433,  where,  after  a  devise  to  one  for 
life,  the  devisor  limited  the  estate 
to  trustees  and  their  heirs,  in  trust 
to  preserve  contingent  remainders, 
and  to  permit  the  tenant  for  life  to 
take  the  profits,  mth  remainder 
over  on  his  decease ;  and  he  after- 
wards gave  other  life  interests,  with 
several  remaiuders  over  ;  and  after 
each  estate  for  life  he  interposed 
the  same  estate  to  trustees  and  their 
heirs :  it  was  held  by  the  Court  of 
King's  Bench,  that  the  estates  of 
the  trustees  were  confined  to  the 
lives  of  the  several  tenants  for  lives, 
and  that  consequently  those  in  re- 
mainder took  legal  estates,  there 
being  no  other  circumstances  in  the 
will  to  show  a  contrary  intent. 
"Taking  the  whole  instrument  to- 
gether," observed  Lord  Kenyon, 
C.  J.,  "it  appears  that  the  testator 
intended  that  the  trustees  should 
only  take  during  the  lives  of  the 
several  tenants  for  life,  in  order  to 
protect  the  contingent  remainders, 
though  the  words  '  during  the  life 
of  the  tenant  for  life,'  are  not  in- 
serted in  the  will  in  the  limitations 
to  trustees.  If  he  did  not  intend 
this,  all  the  subsequent  remainders 
to  the  trustees  were  absolutely  nuga- 
tory. The  doubt  merely  arises  from 
the  inaccurate  penning  of  the  wiU, 
which  was  evidently  drawn  by  a 
person  ignorant  of  the  profession. 
What  I  rely  upon  is  this,  that 
taking  the  series  of  limitations  all 
together,  it  appears  that  the  devisor 
thought  that  the  whole  interest  in 
the  estate  was  not  vested  in  the 


trustees  by  the  first  limitation,  be- 
cause he  thought  it  necessary  after- 
wards to  give  them  the  same  estate 
after  all  the  subsequent  estates  for 
life."  See  the  remarks  of  Sir  W. 
Grant,  M.  E.,  12  Yes.  100;  Had- 
delsey  v,  Adams,  22  Beav.  267 ; 
Saunders  v.  Ejij^e,  9  "W.  E.  69. 

With  regard  to  such  limitations 
to  trustees  occurring  in  deeds,  the 
Courts  wUl  not,  with  the  same 
facility  as  in  the  case  of  wiUs,  cut 
them  down  so  as  to  give  the  trustees 
estates  only  pour  autre  vie.  See 
Lewis  V.  Rees,  3  K.  &  J.  132  ;  see 
also  Wykhani,  ISVes.  395;  Colmore 
V.  Tyndall,  2  Y.  &  J.  605  ;  Fowler 
V.  Lighthiirne,  11  Ir.  Ch.  Eep.  495  ; 
Cooper  V.  Kynock,  1  L.  E.,  Ch.  App. 
398. 

Where,  however,  it  appears  in  a 
deed  that  the  intention  of  the  parties 
cannot  be  otherwise  carried  out,  a 
limitation  to  trustees  and  their  heirs 
will  be  restricted  to  an  estate  pour 
autre  vie.  See  Curtisy.  Price,  12  Yes. 
89 ;  Beaumont  v.  The  Marquis  of 
Salishury,  19  Beav.  198,  and  cases 
there  cited. 

But  where  in  a  deed  there 
is  a  power  of  appointment  under 
which  contingent  remainders  may 
be  created,  an  estate  in  fee  limited 
to  trustees  will  not  be  cut  down  to 
an  estate  for  life.  See  Vendbles  \. 
Morris,  7  T.  E.  342,  437;  there 
an  estate  was  settled  by  deed  and 
fine  to  the  use  of  J.  M.  for  life,  with 
remainder  to  trustees  and  their 
heirs  during  the  life  of  J.  M.  to 
preserve  the  contingent  remainders, 
with  remainder  to  H.  M.  for  life, 
with  remainder  to  trustees  and  their 
heirs  (generally),  to  preserve  con- 
tingent remainders,  with  remainder 
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to  the  first  and  other  sons  of  J.  M. 
and  H.  M.  successively  in  tail,  with 
remainder  to  the  appointees  by  deed 
or  will  of  H.  M.,  and  in  default  of 
appointment  to  her  right  heirs.  It 
was  held  that,  subject  to  H.  M.'s 
life  estate,  the  trustees  took  the  fee 
simple ;  and  Lord  Kenyou  observed 
that  it  was  absolutely  necessary  the 
trustees  should  take  the  fee,  for 
H.  M.  had  a  power  of  appointment; 
and  if  in  exercising  that  power  she 
had  introduced  any  contingent  re- 
mainders, they  might  all  have  been 
defeated  if  the  use  were  not  exe- 
cuted in  the  trustees. 

Although,  however,  in  some  other 
cases  arising  upon  wills  there  are 
dicta  of  Mr.  Justice  Bailey  to  the 
effect  that  the  fact  of  there  being 
contingent  remainders  was  an  ar- 
gument in  favour  of  trustees  taking 
the  fee  {Doe  d.  Tomhjns  v.  Willan, 
2  Barn.  &  Aid.  84  ;  Houston  v. 
Hughes,  6  Barn.  &  Cress.  420),  that 
was  not  indeed  deemed  conclusive 
by  Lord  Langdale,  M.  E.,  in  Heard- 
son  V.  Williamson,  1  Keen.  33. 

But  in  a  recent  case,  in  which  it 
Was  not  necessai-y  to  inquire  whether 
those  dicta  would  bear  examination, 
it  was  nevertheless  laid  down  that, 
"  in  the  absence  of  any  contrary  or 
inconsistent  intention  expressed  in 
the  instrument,  it  may  be  con- 
venient to  hold  that  if  there  are 
words  sufficient  to  give  the  fee  to 
the  devisees  in  trust,  the  same  shall 
be  held  to  remain  in  them  if  there 
be  any  intention  in  the  will  which 
would  be  better  served  by  its  so 
remaining."  Per  James,  L.  J.,  in 
Cimliffe  V.  Brancker,  3  Ch.  D.  409. 

Where,  however,  there  are  in  the 
instrument  limitations  inconsistent 


with  the  intention  that  the  fee 
should  remain  in  the  trustees,  the 
mere  preservation  of  contingent  re- 
mainders will  not  be  a  sufficient 
reason  for  their  taking  it.  See 
Cunliffe  V.  Brancker,  3  Ch.  D.  393  ; 
there  a  testator  devised  a  moiety  of 
his  real  estate  to  A.  and  B.  and  their 
heirs,  to  the  uses  and  upon  and  for 
the  trusts  and  pui-poses  thereinafter 
mentioned,  namely,  to  the  use  of  A. 
and  B.  their  executors,  administra- 
tors and  assigns  for  120  years,  if 
S.  C,  the  wife  of  J.  C,  should  so 
long  live,  and,  subject  thereto,  to 
the  use  of  J.  C.  for  life,  with  re- 
mainder to  A.  and  B.  and  their 
heirs  during  his  life,  upon  trust 
to  preserve  contingent  remainders, 
with  remainder  to  the  use  of  all  the 
children  of  J.  C.  and  8.  C.  who 
should  be  living  at  the  decease  of 
the  survivor  of  them,  and  the  issue 
then  living  of  such  of  the  children 
as  should  be  then  dead,  and  the 
respective  heirs  and  assigns  of  such 
children  and  issue  as  tenants  in 
common  (the  issue  only  taking 
their  parents'  shares),  with  divers 
remainders  over.  The  wiU.  con- 
tained a  power  authorizing  A.  and 
B.  and  the  survivors  of  them,  and 
the  heirs  and  assigns  of  such  sur- 
vivor, to  "convey  in  exchange" 
any  parts  of  the  property,  and  "  to 
convey  iipou  partition  "  any  of  the 
testator's  undivided  shares,  with  a 
direction  that  for  those  jjurposes  it 
should  be  lawful  for  them  by  deed 
to  revoke  the  uses,  estates,  trusts 
and  limitations  of  the  property  in 
the  shares  so  exchanged  or  conveyed 
in  partition,  and  by  the  same  or 
any  other  deed  "to  grant  and  con- 
vey" them  to  the  requisite  uses, 
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"  or  for  tlie  purposes  aforesaid  to 
limit,  appoint,  or  declare  sucli  uses 
as  should  lie  necessary."  J.  0. 
died  in  the  life  of  S.  C.  It  -wins 
held  by  the  Court  of  Appeal,  af- 
firming the  decision  of  Sir  Q-.  Jessel, 
M.  E.,  that  the  intention  of  the 
testator  clearly  was  to  create  a  suc- 
cession of  legal  limitations  in  settle- 
ment, and  that  the  Court  could  not 
hold  the  legal  fee  to  be  in  A.  and 
B.  merely  because  if  it  ■n^as  not  in 
them  the  contingent  remainder  to 
the  children  had,  in  the  events 
which  had  happened  failed,  for 
want  of  an  estate  to  support  it." 
"  It  is  said,"  observed  James, 
L.  J.,  "that  Lord  Cottenham,  in 
Rackham  v.  Skldall  (1  M.  &  G.  607), 
held  that  a  limitation  of  a  term  to 
trustees  in  the  particular  will  be- 
fore him  did  not  prevent  the  trus- 
tees from  having  the  legal  estate  in 
fee.  But  in  that  case  the  legal  es- 
tate had  been  in  the  plainest  words 
limited  to  them  in  fee,  and  he  put 
it  expressly  on  the  ground  that 
there  were  two  plainly  inconsistent 
devises,  and  he  chose  the  first.  To 
apply  that  case,  or  the  dicta  of  Mr. 
Justice  Bailey,  to  the  case  before 
us,  we  should  have  to  hold  gener- 
ally that  wherever  there  is  a  devise 
to  a  man  and  his  heirs  to  uses,  and 
there  is  in  the  will  a  contingent  re- 
mainder unprotected,  the  legal  fee 
remains  in  him,  making  every  limi- ' 
tation  equitable  in  order  to  give 
protection  to  such  remainder.  "VVe 
could  not,  and  would  not,  so  hold, 
if  we  thought  the  rules  of  law  as 
to  particular  estates  and  contingent 
remainders  reasonable  and  benefi- 
cial ;  and  so  long  as  the  legislature 
retains  them,  we  are  boiind  to  act 


as  if  they  were  most  reasonable  and 
beneficial.  We  could  not  so  hold 
without  express^  overruling  the 
case  of  Festing  v.  Allen  (12  M.  & 
W.  279  ;  5  Hare,  573),  in  which 
the  point  was  apparently  thought 
unarguable  by  most  of  the  counsel 
engaged,  in  wliich  it  was  argued 
by  one  counsel,  and  was  put  aside 
as  not  worthy  of  serious  considera- 
tion by  the  Judges  at  common  law 
and  equity ;  and  the  case  of  Festing 
V.  Allen  has  been,  from  the  time  it 
was  pronounced,  regarded  as  one  of 
the  leading  authorities  in  real  pro- 
perty law."  See  also  Brackenhury  v. 
GMons,  2  Ch.  D.  417. 

The  legislature  has  only  recently 
interfered  to  prevent  the  failure  of 
contingent  remainders,  in  conse- 
quence of  there  not  being  in  ex- 
istence an  estate  of  freehold  when 
they  became  vested.  See  40  &  41 
Yict.  c.  33,  where  it  is  enacted 
that  "Every  contingent  remainder 
created  by  any  instrument  executed 
after  the  passing  of  this  act  (2nd 
August,  1877),  or  by  any  will  or 
codicil  revived  or  republished  by 
any  will  or  codicil  executed  after 
that  date,  in  tenements  or  heredita- 
ments of  any  tenure,  which  would 
have  been  valid  as  a  springing  or 
shifting  use  or  executory  devise  or 
other  limitation  had  it  not  had  a 
sufficient  estate  to  support  it  as  a 
contingent  remainder,  shall,  in  the 
event  of  the  particular  estate  deter- 
mining before  the  contingent  re- 
mainder vests,  be  capable  of  taking 
effect  in  all  respects  as  if  the  con- 
tingent remainder  had  originally 
been  created  as  a  springing  or 
shifting  use  or  executory  devise  or, 
other  executory  limitation." 
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8.  As  to    Uses  not  execttted   by  the 
Statute. 

Copyholds  are  not  -within  the 
Statute  of  Uses  (Co.  Cop.  54 ;  Cro. 
Car.  44;  2  Ves.  257),  and  at  law 
copyholds  can  only  be  transferred 
by  means  of  a  surrender  into  hands 
of  the  lord,  so  that  he  may  admit 
the  person  in  whose  favour  the  sur- 
render is  made,  the  surrender  and 
admittance  being  entered  on  the 
rolls  of  the  Court.  Any  uses,  how- 
ever, declared  upon  a  surrender,  are 
now  binding  directions  upon  the 
lord,  and  unfettered  by  the  rules  of 
common  law,  may  be  made  subser- 
vient to  all  the  various  limitations 
(^Bocldington  v.  Ahernethy,  5  Barn. 
&  Cress.  776)  and  powers  {The 
King  V.  The  Lord  of  the  Manor  of 
Oundle,  1  Ad.  &  Ell.  283  ;  3  Nev. 
&  Mann.  484)  to  which,  as  we  have 
before  seen,  freeholds  are  subject, 
the  legal  tenant  of  the  copyholds 
being  trustee  for  the  persons  having 
eqviitable  interests.  Leiois  v.  Lane, 
2  My.  &  K.  449. 

Leaseholds,  or  terms  of  years  and 
other  chattels,  are  not  transferable 
under  the  Statute  of  Uses,  because 
the  statute  is  considered  only  to  be 
applicable  when  any  person  or  per- 
sons stand  "seised"  to  the  use  of 
another,  the  word  "  seised"  being  a 
technical  expression,  not  having 
reference  to  chattel  interests.  Thus 
if  leaseholds  were  assigned  to  A.  to 
the  use  of  B.,  the  legal  estate  would 
remain  in  A.  who  would  be  trustee 
for  B.,  although  if  it  had  been  a 
freehold  estate,  as  we  have  already 
seen,  the  legal  estate  by  force  of  the 
statute  would  have  vested  in  B. 

Much  inconvenience  arose  from 
chattel  interests  not  being  within 


the  Statute  of  Uses,  especially  where 
on  the  appointment  of  a  new  trustee 
of  leaseholds,  in  the  place  of  one 
who  had  died  or  was  about  to  retire ; 
for  the  continuing  or  surviving 
trustees  could  not,  as  in  the  case  of 
freeholds,  by  one  deed  transfer  them 
to  releasees  to  the  use  of  themselves 
and  the  new  trustee ;  but  they  must 
first  have  been  transferred  by  one 
deed  to  a  third  person,  who  by 
another  deed  afterwards  transferred 
them  to  the  old  and  new  trustees. 
See  5  Martin's  Convey,  275,  284. 

TMs  inconvenience  has  been  to 
a  great  extent,  if  not  wholly,  re- 
medied by  22  &  23  Yict.  c.  35, 
B.  21,  which  enacts,  that  "  any  per- 
son shall  have  power  to  assign  per- 
sonal property,  now  by  law  assign- 
able, including  chattels  real,  directly 
to  himself  and  another  person  or 
other  persons  or  a  corporation,  by 
the  like  means  as  he  might  assign 
the  same  to  another.'' 

9.  As  to  Trusts  since  the  Statute 
27  Hen.  8,  c.  10. 
It  was  doubtless  the  intention  of 
the  legislature,  by  the  Statute  of 
Uses,  to  prevent  the  creation  of 
equitable  interests,  by  joining  the 
legal  to  the  equitable  estate.  This 
intention,  however,  was  entirely 
overthrown  by  the  decisions  of  the 
common  law  judges,  as  in  Tyrrell's 
Case,  that  there  could  not  be  "a 
use  upon  a  use;"  that  is  to  say, 
if  land  were  conveyed  by  a  deed 
operating  by  transmutation  of  pos- 
session to  A.  and  Ms  heirs,  to  the 
use  of  B.  and  his  heirs,  to  the  use 
of  C.  and  his  heirs,  they  held  that 
the  statute  would  execute  the  use 
in  B.  biit  would  not  go  any  further, 
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and  consequently  that  0.  could  take 
no  interest  imder  the  statute.  So 
if  there  was  a  deed  operating  with- 
out transmutation  of  possession,  as, 
for  instance,  in  TyrreWs  Case,  a 
bargain  and  sale  by  A.  to  B.  to  the 
use  of  C,  here  as  B.  had  the  first 
use,  to  which  by  the  operation  of 
the  statute  the  seisin  of  A.  was 
attached,  the  Courts  of  common 
law,  considering  that  the  virtues  of 
the  statute  were  exhausted,  held 
that  B.  took  the  legal  estate  and  C. 
took  nothing.  As,  however,  it  was 
clear  that  C.  was  intended  to  take 
the  beneficial  interest,  the  Courts 
of  equity,  upon  a  bill  being  filed, 
held,  that  B.  was  only  a  trustee  for 
C.  The  residt  of  such  decisions  was, 
that  the  distinction  between  legal 
and  equitable  ownership,  which  ex- 
isted before  the  statute,  was  again 
introduced.  And  "by this  means," 
Lord  Hard wicke  has  observed,  "a 
statute  made  upon  great  considera- 
tion, introduced  in  a  solemn  and 
pompous  manner,  by  this  strict  con- 
struction, has  had  no  other  effect 
than  to  add,  at  most,  three  words  to 
a  conveyance."     1  Atk.  591. 

Lord  Hardwicke's  observation,  if 
confined  merely  to  the  intention  of 
the  framers  of  the  act  to  suppress 
the  distinction  between  the  legal  and 
equitable  estates,  is  correct ;  but  he 
might  have  added  that  one  impor- 
tant effect  of  the  act  still  remained, 
viz.  that  by  which  the  legal  estate 
was,  as  we  have  seen,  endowed  with 
all  the  flexible  qualities  of  the  use. 

The  uses  upon  which  the  statute 
operated  retained  their  original 
name,  those  upon  which  the  statute 
did  not  operate  were  termed  trusts; 
of  the  law  relating  to  which  a  few 


observations  only  will  be  made,  as 
it  comes  within  the  boundaries  of 
equity  jurisprudence,  and  has 
already  been  illustrated  at  consider- 
able length  in  the  Leading  Cases 
in  Equitj'. 

Trusts  are  of  different  kinds  :  the 
first  general,  as  where  the  legal 
estate  merely  is  vested  in  the  trus- 
tee, and  the  cestui  que  trusts  is  in 
equity  entitled  to  the  rents  and 
profits,  and  has  power  to  dispose  of 
the  lands.  The  second  special,  such 
as  a  trust  to  accumulate,  to  sell, 
and  distribute  or  convert  into  other 
funds,  with  or  withoiit  the  consent 
of  the  cestui  que  trust.  And  thirdly, 
all  trusts  may  be  divided  into  exe- 
cuted or  execu-tory  trusts. 

As  a  general  principle  in  dealing 
with  trust  estates  Courts  of  equity 
are  governed  by  the  same  rules  as 
Courts  of  law  are,  with  respect  to 
legal  estates.  Thus  trust  estates, 
whether  they  be  freehold,  copyhold, 
gavelkind  or  borough-English,  have 
the  same  descendible  properties  as 
if  they  had  been  legal  estates  of 
lands  of  such  tenures.  Sand.  Uses, 
270. 

So,  likewise,  trusts  of  leaseholds 
devolve  in  the  same  manner  to  the 
personal  representatives  as  legal 
terms.  Hunt  v.  Baiter,  2  Preem. 
62. 

Upon  the  same  principle,  trust 
estates  are  in  equity  assignable. 
Warmstrey  v.  Tanfield,  1  Ch.  Rep. 
29  ;  2  L.  Cas.  Eq.  724,  5th  ed. 

Upon  the  same  principle  it  was 
held,  that  a  husband  might  be 
tenant  by  the  curtesy  of  trust  of 
inheritance  {JVatts  v.  Hall,  1-P. 
Wms.  108;  Chaplin  v.  Chaplin,  3 
P.  Wms.  234;    Casborne  v.  Scarf e. 
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1  Atk.  603  ;  2  Jac.  &  W.  194,  App. 
No.  II.) ;  and,  by  analogy,  the  wife 
ought  to  have  been  held  entitled  to 
dower  of  a  trust  estate  ;  however, 
bj'  a  mistaken  notion  of  convenience 
to  purchasers,  it  was  held  that  she 
was  not  so  entitled  {Radnor  v. 
Vandehendtj,  Show.  P.  C.  69). 
This  departure,  however,  from  the 
correct  principle  has  been  remedied 
by  the  legislature;  andnowawidow, 
if  married  after  the  1st  January, 
1834,  is  dowable  out  of  her  hus- 
band's trust  estates.  3  &  4  "Will.  4, 
c.  105,  s.  2. 

As  to  the  escheat  and  forfeiture 
of  trust  estates,  see  post,  note  to 
Attorney-General  v.  Sir  George 
Sands. 

Although  the  old  Statutes  of 
Limitation  (32  H.  8,  c.  2,  and  21 
Jac.  1,  c.  16)  did  not  expressly  ex- 
tend to  proceedings  in  equity,  never- 
theless Courts  of  equity,  as  between 
cestui  que  trust  and  strangers,  con- 
sidered themselves  by  analogy  bound 
by  those  statutes  {Smith  v.  Clay, 
3  Bro.  C.  C.  639,  n. ;  Horenden  v. 
Lord  Annesley,  2  S.  &  L.  629)  ; 
but  now  Courts  of  equity  act  not 
merely  by  analogy,  but  in  obedience 
to  the  new  Statutes  of  Limitations 
(3  &  4  WiU.  4,  c.  27  ;  37  &  38  Vict. 
c.  57).  See  1  Y.  &  C.  Exch.  Ca. 
439,  440. 

Where  there  is  a  notional  con- 
version of  land  into  money  or  money 
into  land,  the  land  or  money,  dif- 
fering in  this  respect  from  the  legal 
estate,  will,  in  equity,  partake  of  all 
the  qualities  of  the  property  into 
which  it  is  so  converted.  See 
Fletcher  v.  Ashhurner,  1  L.  Cas. 
Eq.  896,  5th  edit. 

As  to  trusts  executed  and  execu- 


tory, see  note  to  Shelley's  Case,  post, 
and  Lord  Glenorchy  v.  Bosville,  1 
L.  Cas.  Eq.  1,  5th  edit.,  and  note. 

By  29  Car.  2,  c.  3,  s.  7,  "all 
declarations  or  creations  of  trusts  or 
confidences  of  any  lands,  tenements 
or  hereditaments,  must  be  manifested 
and  proved  by  some  writing,  signed 
by  the  party  who  is  by  law  enabled 
to  declare  such  trust,  or  by  his  last 
win  in  writing ;"  and  by  the  9th 
section  it  is  enacted,  "that  all  grants 
and  assignments  of  any  trust  or  con- 
fidence shall  likewise  be  in  writing, 
signed  by  the  jparty  granting  or 
assigning  the  same,  or  by  such  last 
will  or  devise." 

As  the  statute  does  not  extend  to 
mere  personalty,  trusts  thereof  may 
be  declared  or  created  by  parol. 
Nah  V.  Nab,  10  Mod.  504;  Fordyce 
V.  Willis,  3  Bro.  C.  C.  587;  1  P. 
"Wms.  9 ;    MacFadden   v.   Jenhjns, 

1  Hare,  458. 

There  is  no  particular  form  re- 
quired for  a  declaration  or  creation 
of  a  trust  (Sand.  Uses,  315)  ;  a 
mere  term  of  request  or  recommen- 
dation, if  the  subject  and  object 
thereof  be  precisely  stated,  will 
create  a  trust.     Harding  v.  Glyn, 

2  L.  Cas.  Eq.  962,  5th  ed. 
Resulting  and  constructive  trusts 

are  exempted  from  the  operation  of 
the  Statute  of  Frauds  (see  29  Car. 
2,  c.  3,  s.  8),  which  consequently 
remain  upon  the  same  footing  as 
before  the  passing  thereof. 

Eor  instance,  constructive  trusts, 
arising  from  a  person  purchasing 
with  notice  of  an  equity  {Le  Neve 
v.  Le  Neve,  2  L.  Cas.  Eq.  32,  5th 
edit. ;  Mackreth  v.  Symmons,  1  L. 
Cas.  Eq.  324,  5th  edit.),  and  upon 
dealings  by  a  person  with  another 
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to-wards  whom  he  stands  in  some 
fiduciary  relation  [Fox  v.  Mackreth, 
1  L.  Cas.  Eq.  123,  5th  edit. ;  Keech 
V.  Sandford,  lb.  46),  or  resulting 
trusts,  as  upon  the  purchase  by  one 
person  in  the  name  of  another  [Dyer 
V.  Dyer,  lb.  223),  and  upon  the 
failure  of  the  purposes  for  "vrhich 
conversion  has  been  directed  {Ack- 
royd  V.  Smithson,  lb.  949)  will 
arise,  although  there  be  no  decla- 
ration in  writing  respecting  them. 

The  law  relating  to  trusts,  by 
which  a  great  proportion  of  the 
property  in  this  country  is  regu- 
lated, far  exceeds  the  law  of  uses, 
from  which  it  sprung,  both  in  bulk 
and  importance.  It  has  from  time 
to  time  been  moulded  into  its  pre- 
sent shaj)e  by  our  equity  judges, 
and  though  not  free  from  defects, 
the  evils  which  Lord  Coke  and  other 
common    law    judges    anticipated 


would  arise  from  them  have  not 
been  realized.  On  the  contrary, 
"by  steadily  pursuing  from  plain 
principles  trusts  to  all  their  con- 
seqvienoes,  and  by  some  assistance 
from  the  legislature,  a  noble,  ra- 
tional and  nniform  sj'stem  of  law 
has  since  been  raised.  Trusts  are 
made  to  answer  the  exigencies  of 
families,  and  all  purposes,  without 
producing  one  inconvenience,  fraud 
or  private  mischief,  which  the 
Statute  of  Henry  8  meant  to  avoid." 
1  "Wm.  Blacks.  160.  As  to  the  law 
of  trusts,  see  Lewin  on  Trusts  and 
Hill  on  Trustees. 

It  may  be  here  mentioned  that 
the  execution  of  trusts  charitable  or 
private  are,  by  the  Judicature  Act, 
1873  (36  &  37  Vict.  c.  66),  assigned 
to  the  Chancery  Division  of  the 
High  Court.     See  sect.  34,  sub-s.  3. 
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Pasch.  17  Car.  II.  in  Scaccario. 
[Repoeted  Haedk.  410.] 

Powers — differekt  kinds  of — theie  ExTiNctfisHMENx  akd 
Suspension.] — A.  B.,  ly  fine,  settled  lands  to  the  use  of  himself  for 
life,  u'ith  a  proviso,  that  if  he  shonld  make  a  jointure  on  Ms  idfe,  and  a 
lease  for  thirty-one  years,  to  commence  after  his  death,  for  raising  por- 
tionsfor  his  daughters,  that  then  the  convsees  of  the  fine  should  stand 
seised  to  those  uses  ;  and  limited  remainders  over  in  tail,  and  the  rever- 
sion to  himself  ill  fee.  Aftenrards  he  made  a  jointure  pivrsitant  to  the 
2')0Kcr,  and  then  bargained  and  sold  the  lands  by  deed  enrolled  in  trust 
to  raise  2)ort ions,  8fc.,  and  afterivards  tool;  bad;  a  reconveyance  from  the 
bargainees  by  feoffment.  He  then  made  a  lectsefor  thirty-one  years,  to 
begin  after  his  death,  to  raise  portions  for  two  of  his  daughters,  and  he 
and  Ms  icife  levied  a  fine  sur  conusance  de  droit.  A.  13.  afterwards 
died.  It  teas  held' by  the  Court  of  Exchequer,  dissentiente  Turner,  B., 
that  the  power  to  lease  for  thirty-one  years  teas  not  destroyed  by  the 
bargain  and  sale  or  the  reconveyance  ;  and  that  although  tlie  tenant  for 
life  by  thai  bargain  and  sale  passed  away  Ms  life  estate  and  his  reversion, 
yet  it  did  not  touch  the  estates  tail;  and  that,  till  the  remainder  in  fee 
came  into  being,  the  power  teas  collateral,  and  in  gross  quoad  the  re- 
mainders in  tail,  trhich  were  p)recedent  to  it;  and  that,  consequently, 
the  entry  of  a  p)erson  by  the  direction  of  the  lessee  for  thirty-one  years 
was  lawful. 

IN  ejectione  firmce,  upon  a  special  verdict,  the  case  was  thus,  viz. — 
A  man  settled  lands  hy  fine  to  the  use  of  himself  for  life,  with  a 
clause  in  the  deed  of  uses  to  this  eif ect ;  that  if  he  should  make  a 
jointure  to  his  wife,  and  make  a  lease  for  thirty-one  years,  to  commence 
after  his  death,  for  the  raising  of  3,000/.  for  his  daughters'  portions. 
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that  then  the  conusees  should  stand  seised  to  those  uses :  and  limited 
divers  remainders  over  in  tail,  the  reversion  in  fee  to  himself.  After- 
wards he  made  a  jointure  pursuant  to  this  power,  and  then  he  bar- 
gained and  sold  the  lands  to  other  persons  in  fee,  by  deed  enrolled, 
in  trust  to  raise  portions,  &e. ;  the  bargainees  afterwards  reconveyed 
the  lands  to  him  in  fee  by  feoffment :  then  he  made  a  lease  for  thirty- 
one  years,  to  hecjin  after  his  doatli,  for  the  raising  of  3,000/.  for  the 
portions  of  two  of  his  daughters  only,  and  he  and  his  wife  after  that 
levied  a  fine  siir  conusance  de  droit,  &c.,  and  afterwards  he  died.  A 
person  by  the  direction  of  the  lessee  for  thii'ty-one  years  entered,  and 
whether  his  entry  were  lawful  or  not  was  the  question. 

Mr.  Trevor,  for  the  plaintiff,  made  several  points  in  the  case. 

First,  he  urged  that,  by  the  bargain  and  sale,  the  tenant  for  life 
had  departed  with  all  his  estate,  so  that  afterwards  he  had  no  such 
power,  as  to  make  a  lease  for  thirty-one  years.  And  upon  this  head 
he  considered  quid  ojieratur  by  a  bargain  and  sale,  as  well  before  as 
after  the  Statute  of  Uses  (27  Hen.  8,  o.  10). 

.  Before  the  statute  a  fee  simple  would  have  passed  withoiit  the  word 
"  heirs,"  and  all  the  estate  that  the  bargainor  had,  as  appears,  by 
27  Hen.  8,  5 ;  Dyer,  225.  And  since  the  statute  nothing  is  left  in 
the  tenant  for  life,  as  appears,  by  Sei/mor's  Case,  10  Co.  95  b;  and 
see  post.  So  if  tenant  in  tail  bargain  and  sell  totum  statum  suum, 
Dimmock^s  Case,  Hob.  136 ;  Smith's  Case,  2  Bulstr.  163 ;  1  Cro. 
896  (ff) ;  1  Cro.  157.  And  the  j)owers  in  this  case  arise  and  pass  out 
of  the  interest  and  estate  of  the  tenant  for  life. 

Secondly,  by  the  reconveyance  to  the  tenant  for  life  in  fee,  he  is 
now  in  of  a  new  and  other  estate,  and  consequently  his  power  lost 
and  gone ;  see  9  Hen.  7,  1,  the  case  of  a  tenant  by  the  curtesy,  who 
had  made  a  feoffment  in  fee  upon  condition,  and  entered  for  the  con- 
dition broken :  he  was  held  not  to  be  ia  after  his  re-entry,  in  privity 
of  his  former  estate  of  tenant  by  the  curtesy ;  see  Bigges's  Case,  1  Co. 
174 ;  and  5  Hen.  7, 11 ;  11  H.  4,  2  ;  Co.  Litt.  "  Homage  Ancestral ;" 
Co.  Litt.  252 ;  that  privity  of  estate  is  destroyed  by  a  feoffment. 

Thirdly,  he  insisted,  that  the  powers  here  were  repugnant,  unrea- 
sonable, inconsistent  and  contrary  to  law,  viz.,  that  the  tenant  for  life 
should  have  both  these  powers  to  make  a  jointure,  and  a  lease  for 

(")  Sir  Cliristop/ier  Sei/don's  Case. 
T.L.C.  B    B 
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thirty-one  years  to  commence  after  his  death ;  that  the  first  of  these 
destroyed  the  latter;  both  the  jointure  and  the  lease  being  to  com- 
mence in  interest  at  one  and  the  same  time  :  as  if  a  lease  for  years  be 
made,  and  afterwards  another  lease  be  made  to  begin  at  the  same 
time,  if  the  second  lease  be  without  deed,  it  is  void ;  and  if  it  be  bj' 
deed,  it  is  good  only  for  the  surplusage  of  time,  if  there  be  any,  unless 
the  reversion  pass  by  attornment,  as  appears ;  3  Cro.  160 ;  4  Jac. 
Starkey  and  Brijoji's  Case,  Plow.  Com.  432;  Fifz-Williams's  Case, 
6  E,ep.  32.  Likewise,  the  power  here  is  not  pursued,  if  it  were  origi- 
nally good ;  for  the  lease  here  made  is  only  for  the  raising  of  portions 
for  some  of  his  daughters  and  not  for  all ;  and  the  power  was  executed 
before,  by  making  a  conveyance  to  other  persons  for  the  raising  of 
portions,  viz.,  by  the  bargain  and  sale.  And  although  a  power  be 
not  duly  executed,  yet  if  a  man  has  ventu.red  on  such  or  such  a  course 
and  method  of  executing  it,  and  have  missed,  he  shaU  not  afterwards 
execute  it  de  noro.  As  if  an  office  or  inquisition  be  taken  before  com- 
missioners, and  they  have  not  followed  their  commission,  they  shall 
not  take  upon  them  to  find  anew ;  see  14  Edw.  4,  2 ;  32  Hen.  6,  10 ; 
Digges's  Case,  1  Co.  1-57.  An  use  once  revoked  cannot  be  revoked 
again,  though  the  words  are  toties  quofics.  So  of  a  recovery  in  value, 
14  Edw.  4,  2,  Recovery  in  Value,  32.  Besides,  this  is  an  hypothetical 
power,  it  begins  with  an  "  if,"  which  is  not  direct  and  positive ;  and 
may  be  wholly  defeated  and  destroyed  by  the  destruction  of  the  estate 
to  which  it  was  annexed,  as  in  the  case  of  accruers,  Loi-d  Stafford's 
Case,  8  Co.  73 ;  and  Plow.  Com.  481,  489,  which,  if  once  they  be 
disturbed  and  displaced,  will  never  revive  again. 

Eoiuihly,  here  the  last  fine  has  barred  the  lease  by  non-claim ;  for 
the  first  conusees  have  not  made  an  entry  to  preserve  it,  but,  as  the 
jury  has  found,  another  person  has  entered  by  their  direction,  which 
does  not  amoimt  to  a  command.  And  a  claim  to  avoid  a  fine  must 
be  precise  and  certain,  see  Litt.  tit.  "  Continual  Claim  ;"  3  Cro.  31 ; 
Bract,  lib.  5,  fol.  436 ;  Flet.  444.  See  More's  E,ep.  450,  concerning 
the  manner  of  making  claim  to  avoid  a  fine ;  and  that  it  must  be  certain 
and  precise,  see  3  Cro.  577 ;  Fitzhugh's  Case,  3  Leon.  221 ;  Margaret 
Podger's  Case,  9  Co.  104. 

Serjeant  Newdigate,  for  the  defendant. — Here  is  a  good  power, 
both  to  make  a  lease  and  to  make  a  jointure,  and  the  one  does  not 
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destroy  the  other.  Each  arises  out  of  the  primitive  estate,  and  not 
out  of  the  estate  of  the  tenant  for  life,  and  is  a  power  collateral  to  his 
estate,  and  therefore  is  not  destroyed  by  a  conveyance  made  by  him, 
as  was  adjudged  in  Phitton's  Case,  that  a  lease  and  release  destroyed 
not  such  a  power,  and  especially  when  the  tenant  for  life  passes  away 
only  such  an  estate  as  he  may  lawfully  pass,  and  by  a  bargain  and 
sale  no  more  passes  from  hipi  than  he  may  lawfidly  convey,  nor  does 
such  a  conveyance  make  any  displacing  of  estates. 

Objection  :  It  is  unreasonable  to  have  an  estate  charged  with  two 
such  powers.  Eesp. :  Ciij'us  est  dare  ejus  est  clisponere.  And  they 
may  well  stand  together,  and  depend  one  upon  the  other ;  and,  per- 
chance, the  jointure  may  determine  in  the  life  of  the  tenant  for  life, 
or  Viithin  a  short  time  after  his  decease,  and  then  the  lease  will  be 
good  for  the  residue  of  the  term,  see  2  Cro.  348.  And  in  Benij  and 
Itiche's  Case{h),  in  the  Common  Pleas,  it  was  lately  adjudged,  that 
if  a  man  has  a  power  to  make  a  lease  for  years,  where  there  is  another 
lease  in  being,  there  if  he  makes  a  lease  to  commence  in  prsesenti,  the 
power  is  well  executed,  and  the  second  lease  shall  continue  as  long  as 
it  may,  taking  effect  in  possession,  after  the  determination  of  the  first 
lease.  See  More's  E.ej).  618.  And  a  direction  to  enter  is  here  suffi- 
cient ;  for  quod  quis  faeit  per  alium  facit  per  se.  And  a  command 
precedent,  or  an  assent  subsequent,  in  such  cases  is  sufficient,  as  in 
Marrjaret  Podger's  Case,  9  Eep.  104;  Litt.  416;  Co.  Litt.  282; 
Dyer,  331.  And  in  a  special  verdict,  at  least,  such  finding  shall  be 
good.  See  Fulwood's  Case,  4  Co.  64;  Harl  of  Shreicshiin/s  Case, 
9  Co.  42. 

ILale,  C.  B. — Here  have  been  many  material  questions  stirred  on 
the  plaintiff's  behalf.  Eirst,  Avhether  these  powers  are  well  raised  ? 
And  it  should  seem  that  they  are,  because  the  estates  to  be  limited 
by  them  shall  take  effect  according  to  their  precedency;  and  there 
may  very  well  be  a  residue  of  the  term  for  years,  left  unexpired  after 
the  determination  of  the  jointure ;  which  sufficeth.  Secondly,  whe- 
ther or  not  the  power  be  well  executed,  as  to  the  lease  for  thirty-one 
years  ?  And  the  power  seems  to  be  well  executed  by  the  second  con- 
veyance, though  not  by  the  first,  viz.,  by  the  bargain  and  sale ; 
because  it  was  neither  made  for  a  jointure  nor  was  it  a  bargain  and 

(b)  This  is  probably  iutended  for\B«)Ty  T.  White,  since  reported  Bridg,  Eep.  by  Ban.  82. 

B    B    2 
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sale  for  tliii'ty-one  years,  but  passed  away  all  his  .estate  and  his  re- 
version in  fee  ;  and  so  Avas  not  pursuant  to  his  power,  and  therefore 
the  power  was  not  well  executed  by  that  conveyance.     Thirdly,  whe- 
ther here  be  a  good  claim  made  to  avoid  the  fine  ?     But  there  needs 
no  claim  in  the  case,  because  this  lease  is  only  a  future  interest,  and 
therefore  not  touched  by  the  fine.     Saffyn's  Case,  5  Co.  123.    And 
if  it  were  requisite,  an  entry  by  his  direction,  that  ought  to  enter, 
which  is  found  here,  suffices  in  a  special  verdict.     Fourthly,  whether 
this  bargain  and  sale  have  destroyed  the  power.     Fifthly,  whether  it 
be  destroyed  by  the  reconveyance  ?     As  to  these  two  points,  it  will  be 
hard  to  say,  that  the  reconveyance  has  destroyed  it ;  because  it  is  not 
the  act  of  the  party  that  had  the  power.     And  it  is  hard  to  say,  that 
the  bargain  and  sale  has  done  it ;  because  the  power  is  collateral,  and 
the  estate  to  be  limited  does  not  arise  out  of  the  tenancy  for  life,  but 
out  of  the  first  estate.     It  woidd  be  much  clearer  and  a  stronger 
case,  if  the  tenant  for  life  had  a  power  generally  to  make  a  lease  for 
years,  to  say,  that  the  lease  should  arise  out  of  his  estate,  than  this 
of  ours  is,  in  which  the  lease  for  years  is  not  to  commence  till  after 
the  death  of  the  tenant  for  life,  and  therefore  cannot  be  incident  to 
his  estate.     And  in  Noy's  Eeports,  it  is  held,  that  a  covenant  to 
stand  seised  in  fee  does  not  destroy  such  a  power.     Though  that 
may  be  questionable,  because  the  whole  estate  is  there  distui'bed ; 
whereas  the  bargain  and  sale  here  displaces  nothing.     And  if  the 
bargainor  had  a  power  of  revocation,  he  might  well  esecute  it  after 
the  executing  this  conveyance.     But  he  said  he  would  not  deliver  any 
opinion  in  the  case.     Et  adjurnatur. 

Afterwards  in  Easter  Term,  anno  19  Car.  2,  the  Court  delivered 
their  opinions  seriatim. 

RaiiisfonI,  B. — The  sole  question  here  is,  whether  this  lease  for 
thirty-one  years  be  well  made  or  not  ?  The  jointure  is  out  of  doors, 
for  that  is  barred  by  the  fine,  and  the  collateral  warranty  in  the  fine 
does  not  bar  the  issue  in  tail,  because  he  is  under  age.  So  that  the 
question  is  single,  and  concerns  the  lease  for  years  onli/,  viz.,  whether 
the  power  to  make  a  lease  for  thirty-one  years,  to  commence  after  the 
death  of  the  tenant  for  life,  be  well  executed  or  not  ?  And  here  are 
two  things  to  be  considered ; — first,  the  bargain  and  sale,  and  the 
consequences  thereof ;  secondly,  the  reconveyance  by  feoffment,  and 
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the  consequences  of  that.  As  for  the  bargain  and  sale,  that  does  not 
displace  any  remainders  limited  to  other  persons.  So  that  notwith- 
standing it,  the  power  remains,  and  nothing  is  passed  away  by  it,  but 
what  the  tenant  for  life  might  lawfully  pass.  Secondly,  the  recon- 
veyance by  feoffment,  that  indeed  divests  all  the  remainders,  and 
makes  the  feoffee  to  be  in  of  a  new  estate,  Ckiidleigh's  Case,  1  Co. 
113;  Sei/mor's  Case,  10  Co.  95a.  And  it  maybe  doubted,  whether 
or  not  the  power  be  not  thereby  suspended  till  the  estates  be  recon- 
tinued  by  an  entry  ?  but  I  hold  it  is  not.  First,  it  is  collateral  to  the 
estate  of  the  tenant  for  life,  not  being  to  commence  till  after  his 
estate  be  determined,  and  therefore  it  cannot  be  destroyed  by  a  feoff- 
ment. Alhamfs  Case,  1  Co.  107 ;  and  Digges's  Case,  lb.  157.  And 
it  is  the  same  case  then  as  where  the  power  is  in  a  stranger,  TF7ii(- 
lock's  Case,  8  Co.  69.  And  the  estate  here  is  revested  by  a  re-entry. 
And  if  a  tenant  for  life  assigns  over,  that  does  not  obstruct  his  power 
of  making  a  lease,  to  commence  after  his  death ;  for  a  collateral 
power  remains  notwithstanding  the  estates  be  disturbed;  as  in  15 
Hen.  7,  11,  Albany's  Case,  and  Digges's  Case.  A  power  given  to 
executors  or  to  feoffees  to  sell,  remains  after  the  estate  is  disturbed. 
Secondly,  the  estate  here  is  recontinued  by  the  entry  of  the  tenant  in 
tail,  after  the  death  of  the  tenant  for  life,  which  is  found  here  by  the 
verdict. 

Objection  :  The  power  cannot  be  said  to  be  collateral  with  respect 
to  the  remainder  in  fee,  which  was  in  the  tenant  for  life,  and  passed 
by  the  bargain  and  sale.  Eesp. :  There  is  a  diversity  betmxt  a  con- 
dition and  a  power.  A  condition  cannot  be  apportioned,  but  a  power 
may,  for  one  is  not  favoured  in  law  as  the  other  is :  see  Co.  Litt.  215, 
237 ;  Hob.  312.  And  as  long  as  the  estates  tail  remain,  the  power 
shall  be  deemed  collateral,  but  not  after  they  are  determined.  In  this 
case  they  continue  as  yet.     And  he  concluded  pro  defendente. 

Tumor,  B. — There  are  two  questions  in  this  case.  Fii'st,  whether 
this  power  be  weU  created  ?  And  I  hold  it  is.  Secondly,  whether  it 
be  well  executed  ?  And  I  hold  it  is  not,  because  it  is  destroyed  by 
the  bargain  and  sale  ;  nor  is  it  collateral ;  if  it  were,  it  would  not  be 
destroyed,  according  to  Alhamfs  Case,  and  Digges's  Case.  But  here 
it  savours  of  the  land.  If  a  feoffor  had  reserved  such  a  power  ori- 
ginally, it  would  not  have  been  held  to  be  collateral.     And  though 
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the  land  do  not  jDass  from  him  that  has  such  a  power,  yet,  if  such 
person  have  an  estate  in  the  land,  the  power  is  not  collateral.  Co. 
Litt.  Cond.  last  leaf.  And  it  might  be  mischievous  if  the  power 
were  held  to  be  collateral ;  for  then  if  the  tenant  for  life  should  grant 
a  rentcharge,  and  afterwards  make  a  lease,  &c.,  he  would  avoid  his 
own  act.  But  because  it  savours  of  the  land,  it  is  gone  by  the  bar- 
gain and  sale,  and  passes  together  with  the  land,  and  amounts  to  a 
confirmation  by  reason  of  the  estate  in  fee  expectant.  As  in  Button 
V.  Engram,  15  Jac. ;  2  Cro.  427  ;  if  tenant  in  tail,  remainder  to  him 
in  fee,  grant  a  rent  in  fee,  the  rent  continues  after  the  expiration 
of  the  estate  tail,  and  the  grant  works  by  way  of  confirmation,  by 
reason  of  the  remainder  in  fee ;  and  the  grant  purports  an  estate  in 
fee,  though  it  be  not  really  such ;  so  here.  And  he  concluded  pro 
querente. 

Sale,  C.  B. — The  fine  and  non-claim  do  not  bar  this  future  inte- 
rest, not  being  here  displaced  and  turned  to  a  right.  And  the  powers 
of  making  a  jointui'e  and  a  lease,  as  aforesaid,  are  consistent;  for 
during  the  continuance  of  the  jointure,  the  lease  shall  not  take  effect 
in  point  of  interest,  but  shall  go  on  in  time,  and  the  residue  of  the 
term  that  remains  unexpired,  after  the  death  of  the  jointress,  shall 
take  effect  in  interest ;  and  no  more.  The  only  question  then  is, 
whether  or  not  the  power  to  make  a  lease  for  thirty-one  years  be 
destroyed  ?  First,  powers  to  raise  estates  are  either  simply  collateral 
(as  where  a  party  that  has  such  power  has  not,  nor  ever  had  any 
estate  in  the  land  :  as  where  such  power  is  reserved  to  a  stranger,  and 
there  it  cannot  be  destroyed  by  such  stranger,  because  it  is  no  more 
than  a  bare  nomination),  or  not  simply  collateral :  and  these  latter 
are  of  two  sorts.  Eirst,  appendant  and  annexed  to  the  estate. 
Secondly,  in  gross. 

A  power  of  the  first  sort  is,  where  tenant  for  life  has  a  power  to 
make  leases  for  one  and  twenty  years  or  three  lives.  Such  a  power 
is  not  simply  collateral,  for  if  such  a  tenant  charge  the  land  with  a 
rent,  and  then  execute  his  power,  the  charge  shall  not  be  defeated 
whilst  he  lives,  Latche's  Hep.  So  if  he  had  before  covenanted  to 
stand  seised  to  the  use  of  another ;  because  the  power  in  that  case  is 
annexed  to  the  estate. 

But  where  the  power  does  not  fall  -nithin  the  estate,  as  here,  the 
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tenant  for  life  has  a  power  to  make  an  estate,  which  is  not  to  begin 
till  after  his  own  estate  determined,  such  power  is  not  appendant  or 
annexed  to  the  land,  but  is  a  power  in  gross ;  because  the  estate  for 
life  has  no  concern  in  it.  And  yet  such  a  power  may  by  apt  words 
be  destroyed  by  release,  or  by  a  fine  or  feoffment,  which  carry  away 
and  include  all  things  relating  to  the  land.  But  an  assignment  of 
totum  statum  suum,  or  other  alteration  of  the  estate  for  life,  does  not 
affect  such  a  power  ;  because  it  is  a  power  in  gross. 

Now  we  are  to  consider  whether,  as  this  case  is,  the  power  be  de- 
stroyed ?  Two  things  have  been  urged  to  prove  the  power  gone  and 
destroyed.  First,  the  bargain  and  sale.  Secondly,  the  feoffment  and 
reconveyance  to  the  tenant  for  life. 

In  the  first  of  these  objections  there  are  two  things.  First,  the 
tenant  for  life  has  passed  away  his  estate  for  life.  Secondly,  he  has 
passed  away  his  reversion  in  fee,  by  bargain  and  sale.  Eesp.  to  the 
first  objection,  the  bargain  and  sale  does  not  touch  the  remainders  in 
tail ;  but  the  estate  for  life,  and  the  remainder  in  fee  only.  And  the 
power  here  is  not  annexed  to  the  land,  but  is  a  power  in  gross.  If 
the  tenant  for  life  in  this  case  had  a  power  of  revocation,  and  should 
make  a  lease,  that  would  not  destroy  his  power,  because  no  estate  is 
displaced  by  it.  And  in  Hughes's  Reports,  ia  27,  28  Eliz.  Cas.  40, 
a  bargain  and  sale  does  not  pass  away,  nor  affect  a  contingent  use  in 
the  bargainor ;  but  a  feoffment  or  a  fine  would  transfer  it.  And  for 
answer  to  the  second  objection,  grounded  upon  the  remainder  in  fee 
being  conveyed,  I  hold  that  if  the  remainder  in  fee  should  come  in 
being,  the  bargainee  would  not  hold  the  land  charged  with  this  lease, 
because  the  interest  of  the  remainder  in  fee  would  support  it,  and  it 
is  a  power  annexed  to  that  estate ;  but  till  then  it  is  a  collateral 
power,  and  in  gross  quoad  the  remainders  in  tail,  which  are  precedent 
to  it.  But  that  is  not  our  case ;  for  the  question  here  is  not,  how  the 
law  would  have  been  in  case  the  remainder  in  fee  had  been  the  only 
estate  in  being. 

Objection  :  If  the  fee  simple  be  discharged,  then  the  mesne  estates 
are  so  too  :  As  in  case  of  a  seignory  or  condition,  if  the  fee  be  dis- 
charged, the  mesne  estates  are  so  too.  Eesp. :  A  power  is  apportion- 
able,  but  a  seignory  or  a  condition  is  not.  As  a  warranty,  though  it 
be  destroyed  as  to  the  fee  simple,  yet  it  continues  annexed  to  the 
mesne  estates.     This  was  Alderman  GarmiauJ' s  Case ;  a  lease  for  a 
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hundred  years  being  made,  the  reversion  was  granted  for  life,  and  the 
lessee  granted  his  estate  to  him  in  the  reversion  in  fee ;  and  it  was 
held,  that  the  lease  for  years  was  not  destroyed  by  meeting  with  the 
fee,  because  by  possibility  the  lease  for  life  might  outlast  the  term. 
So  here,  there  is  a  possibility  that  the  reversion  in  fee  may  come  in 
possession ;  and  yet  the  power  is  not  destroyed  by  it.  So  if  a  grantee 
in  fee  of  a  rent  purchase  a  remainder  in  fee  of  the  land  depending 
upon  an  estate  tail,  the  rent  is  not  thereby  extinct ;  because  there  is 
but  a  possibility  of  the  remainder  in  fee  coming  ever  into  possession. 
CooI;e  V.  BromehiU,  Noy,  66,  Pasch.  37  Eliz.  No  more,  in  this  case, 
shall  the  possibility  of  the  remainder  in  fee  coming  into  possession 
destroy  the  power. 

A  second  question  is,  whether  the  feoffment  has  destroyed  it,  or 
not  ?  And  I  hold  not ;  because  it  never  was  in  the  feoffor,  nor 
reserved  to  him.  But  there  is  no  feoffment  here  found,  but  only  a 
conveyance  from  the  bargainee  to  the  tenant  for  life,  with  these 
words,  viz.  "  grant,  bargain,  sell,  release,  enfeoff  and  confirm."  3ut 
admitting  the  power  not  destroyed,  causa  qua  supra;  yet  here  is  a 
forfeiture  of  the  estate  for  life,  and  a  displacing  of  all  the  remainders. 

Object. :  The  power  then  is  suspended. 

Eesp.  :  No  ;  because  here  William  had  a  right  to  make  such  a 
lease,  which  is  sufficient  to  support  the  power.  As  if  tenant  for  Hfe, 
remainder  to  the  right  heirs  of  J.  S.  be  disseised,  the  right  remaining 
in  the  tenant  for  life  is  sufficient  to  support  the  contiagent  remainder; 
and  by  the  entry  of  tenant  for  life,  it  is  reduced  together  with  the 
estate.  So  here,  if  the  tenant  for  life  had  been  disseised,  and  then 
had  made  such  a  lease,  and  had  entered,  this  would  have  reduced  the 
right  to  an  actual  estate.  And  here  it  is  found,  that  the  tenant  in 
tail  entered,  which  reduceth  all  the  estates  and  interests,  and  by  con- 
sequence the  lease  for  thirty-one  years.  And  he  concluded  pro 
defendente. 


Ill  the  important  and  frequently  of  the  donee.     The  decisions  upon 

cited  case  of  Edwards  v.  Slater,  the  the  subject  are  numerous,  and  by  no 

question  was  very  fully  and  ably  means  free  from  difficulty ;  but  the 

discussed  by  Hale,  0.  B.,  how  far  principle  upon  which  they  either  do 

powers  of  different  kinds  are  sus-  or  ought  to  proceed  is  plain,  and,  if 

pended  or  extinguished  by  the  acts  borne  in  mind  in  considering  the 
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various  cases  ■H^luch  arise,  -will  go 
far  to  enable  us  to  arrive  at  a  cor- 
rect conclusion  upon  tliem. 

The  leading  principle  in  deter- 
mining -whether  a  pover  is  either 
suspended  or  extinguished  seems  to 
be  this,  that  the  intention  of  the 
donee  of  the  power  in  an  appoint- 
ment, whether  expressed  or  implied, 
should  be  carried  into  effect,  so  far 
as  it  does  not  derogate  from  any  in- 
terest of  his  own  which  he  may 
have  previously  granted  away  out 
of  the  estate  upon  which  the  power 
operates.  If,  previous  to  the  exe- 
cution of  the  power,  the  donee  has 
granted  away  a  part  of  his  estate, 
then  there  will  be  to  that  extent  a 
suspension;  if  he  have  granted  away 
the  whole  of  his  estate,  then  there 
will  be  an  entire  extinguishment  of 
his  power. 

This  principle,  however,  is  only 
applicable,  as  will  be  hereafter  more 
f  uUy  shown,  where  the  donee  of  the 
power  has  also  an  interest  in  the 
estate. 

In  examining  this  subj  ect,  and  the 
application  of  the  principle  before 
laid  down,  it  becomes  important  to 
consider  what  are  the  different  kinds 
of  powers ;  and  in  so  doing  we 
cannot  adopt  a  better  classification 
than  that  of  Hale,  C.  B.,  in  the  prin- 
cipal case,  viz. — I.  Powers  simply 
collateral ;  II.  Powers  not  simply 
collateral :  Avhich  last  are  subdivided 
into — ^Pirst,  Powers  appendant  and 
annexed  to  the  estate ;  Secondly, 
Powers  in  gross. 


I.  As   to  Powers  simpli/   Collateral. 

One  of  the  instances  given  by  the 
Chief  Baron  in  the  principal  case,  of 


a  simply  collateral  power  to  raise 
estates,  is  where  a  party  has  not, 
nor  ever  had,  any  estate  in  the 
land ;  and,  being  a  mere  stranger, 
has  a  power  limited  to  him,  ante, 
p.  374. 

Another  instance  is  where  a 
stranger  has  power  to  revoke  a 
settlement  and  appoint  new  uses 
to  other  persons  designated  in  the 
deed.     1  Sugd.  Pow.  42. 

This  species  of  power  cannot,  as 
is  laid  down  in  the  principal  case, 
be  destroyed.  Thus,  a  mere  power, 
without  any  interest,  given  to  an 
execvitor  or  stranger  to  sell  land, 
cannot  be  extinguished  or  destroyed 
either  by  the  feoffment  or  release  of 
the  donee  {Tippet  v.  Eyres,  5  Mod. 
457;  2  Vent.  115;  QuicU  v.  Lud- 
borrow,  3  Bulst.  29 ;  Albatit/'s  Case, 
1  Co.  112  ;  Grange  v.  Tiving,  Bridg. 
by  Ban.  Ill  ;  the  fifth  resolution 
in  Diffffes's  Case,  Moo.  605 ;  TFest 
V.  Berneij,  1  Euss.  &  My.  434  ; 
Willis  V.  Shorral,  1  Atk.  474,  475, 
476),  of  a  stranger  or  of  the  owner 
of  the  land.  Willis  v.  Shorral,  1 
Atk.  474. 

But  the  implied  power  which  exe- 
cutors have  to  sell  an  estate  charged 
by  wiU  with  pajTnents  of  debts, 
though  collateral,  may  it  seems  be 
extinguished  by  a  sale  under  a 
power  given  to  trustees  by  the  same 
will.  Hodgldnson  v.  Quinn,  1  J.  & 
H.  303;  and  see  Elliot  v.  Merry- 
man,  1  L.  C.  Eq.  64,  102,  103,  5th 
ed.  But  see  now  22  &  23  Vict, 
c.  35  (Property  and  Trustees  Eelief 
Amendment  Act),  and  the  com- 
ments therein,  in  1  L.  C.  Eq.  104, 
105,  5th  ed. 

It  seems  that  a  mere  refusal  of 
a  man  having  a  bare  authority  to 
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execute  it  will  not  disable  him  from 
executing  it  at  a  future  period.  See 
the  remarks  of  Pollexfeu,  0.  J.,  5 
Mod.  458. 

"Where,  moreover,  a  collateral 
poT?er,  coupled  with  a  duty,- is  con- 
ferred upon  trustees,  to  he  exe- 
cuted by  them  at  a  fixed  period, 
and  after  they  have  come  to  a  judg- 
ment as  to  the  conduct  of  the  in- 
dividual to  be  affected,  they  cannot 
divest  themselves  of  their  power, 
or  execute  it  until  the  time  ap- 
pointed, nor  can  they  enter  into 
any  anterior  compact  respecting  it. 
Weller  v.  Ker,  1  L.  E.,  H.  L.  Sco. 
App.  11. 

II.  As  to  Powers  not   simply   Col- 
lateral. 

1.  Powers  Appendant  and  annexed 
to  the  Estate. 

A  power  appendant  is  where  a 
person  has  an  interest  in  the  estate 
to  which  it  is  annexed,  and  his 
power,  as  will  be  hereafter  shown, 
can  be  either  suspended  or  extin- 
guished, according  to  the  mode  in 
which  he  deals  with  such  interest. 

As    to    the    Suspensioti    of   Powers 
Appendant. 

It  is  said  in  the  j)rincipal  case, 
that  if  a  tenant  for  life  has  a  power 
to  make  leases  for  one-and-twenty 
years  or  three  lives,  and  he  charge 
the  land  with  a  rent,  and  then 
execute  his  power,  the  charge  shall 
not  be  defeated  while  he  lives, 
because  the  power  is  in  that  case 
annexed  to  the  estate,  ante,  p.  374. 

Upon  the  same  principle,  in  the 
well-known   case   of    Goodright  v. 


Cator,  Doug.  460,  where  Lord 
Bolingbroke,  the  tenant  for  life  of 
an  estate,  with  powers  of  revocation 
and  new  appointment,  demised  the 
estate  for  ninety-nine  years,  if  he 
should  so  long  live,  to  secure  an 
annuity,  and  afterwards  revoked 
the  old  uses  and  appointed  the 
estate  to  trustees  upon  trust  to 
sell,  and  the  estate  was  afterwards 
sold,  counsel  for  Lord  Bolingbroke 
contended,  that  as  he,  being  tenant 
for  life,  had  only  a  qualified  or 
defeasible  interest,  he  could  not 
alien  the  estate  for  his  own  life, 
discharged  from  the  qualifications 
which  affected  it  in  his  hands,  viz. 
the  consequences  of  the  power  of 
revocation.  It  was  held,  that  the 
demise  to  secure  the  annuity  was 
not  affected  by  the  revocation  and 
new  appointment.  "I  cannot," 
said  Lord  Mansfield,  "frame  a 
doubt  upon  it.  Undoubtedly  Lord 
Bolingbroke  had  a  right  to  do  what 
he  did.  It  is  a  right  which  arises 
out  of  the  nature  of  his  estate. 
The  question  is,  whether  the  same 
Lord  Bolingbroke  who  has  made 
this  demise,  for  a  valuable  con- 
sideration, can  be  authorized  to 
revoke  it  under  any  power  in  any 
settlement ;  for,  by  the  power,  the 
revocation  must  be  executed  hy 
him.  If  the  pui'chaser  did  not 
know  of  the  incumbrance,  there 
was  a  fraud  upon  him.  But  it  is 
found  that  he  knew  of  it ;  and 
therefore  the  fraud  was  upon  the 
annuitant."  See  also  Piers  v.  luite, 

1  Dru.  &  Wal.  279 ;  Piers  v.  Piers, 

2  H.  L.  Ca.  331  ;  Hurst  v.  Hurst, 
16  Beav.  372. 

So  a  lease  granted  by  a  tenant 
for  life  out  of  his  interest  will  not 
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be  defeated  by  a  lease  made  subse- 
quently under  a  power  of  appoint- 
ment. See  Bringloe  v.  Goodson, 
4  Bing.  N.  0.  734;  remarks  by 
Tindal,  0.  J. 

Again,  if  a  tenant  for  life  of  a 
fund  lias  power  to  appoint  a  part 
thereof  for  the  advancement  of  bis 
children  in  his  lifetime,  he  cannot, 
after  having  assigned  his  life  in- 
terest as  a  security,  be  at  liberty 
to  lessen  that  security  by  exercising 
the  power  for  advancement.  Noel 
V.  Lord  Henley,  M'Clel.  &  T.  306. 
See  also  Stewart  v.  Marquis  of 
Donegal,  2  J.  &  L.  636  ;  Hinds  v. 
Hinds,  2  Ir.  Ch.  Eep.  227. 

As,  however,  a  husband  takes 
his  wife's  property  liable  to  all  its 
incidents,  an  assignment  by  him  of 
her  life  interest,  even  although  she 
joins  therein,  is,  it  seems,  liable 
to  be  defeated  by  the  exercise  or 
consent  to  the  exercise  of  a  power 
by  her.  Whitmarsh  v.  Robertson, 
1  CoU.  570. 

Although  it  is  clearly  right  in 
principle  that  a  person  should  not 
be  allowed  to  exercise  a  power  so 
as  to  defeat  an  estate  created  by 
himself  out  of  his  own  interest,  yet 
there  is  no  reason  why  a  power 
should  be  suspended  beyond  the 
limit  of  such  estate ;  it  would 
indeed  give  rise  to  much  incon- 
venience if  a  person  having  granted 
a  lease  should  not  be  able,  subject 
thereto,  to  exercise  powers  of  join- 
turing or  advancement.  Thus  if  a 
person,  having  a  limited  estate  in 
land,  with  a  power  of  revocation 
and  new  appointment,  grant  a  lease 
and  afterwards  exercise  the  power, 
the  lease  will  not  be  thereby 
affected;  but,  subject  to  the  lease, 


the  right  to  exercise  the  povver  of 
revocation  and  new  appointment 
will  not  be  suspended.  See  Yel- 
land  V.  Ficlis,  Mo.  788 ;  S.  C.  \ 
Eoll.  Abr.  473  (K),  pi.  3,  nom. 
Yeoland  v.  Fellis;  BulloclcY.  Thome, 
Mo.  615;  Anon.,  lb.  612;  Snape  v. 
burton,  Cro.  Oar.  472;  1  Ch.  Eep. 
112;  Lord  Mordant  v.  Earl  of  Peter- 
lorough,  3  Keb.  305.  See  also  The 
Attorney-General  r.  Gradyll,  Bunb. 
92. 

Although  a  tenant  for  life  who 
has  granted  a  lease  out  of  his  life 
interest  cannot  afterwards  defeat 
such  lease  by  one  subsequently 
made  in  execution  of  a  power  con- 
tained iu  an  instrument  of  prior 
date,  nevertheless,  a  lessee  under  a 
power  cannot  set  up,  by  way  of 
defence  to  an  action  by  a  mort- 
gagee iinder  a  power  given  to 
executors  and  contained  in  the  same 
instrument,  an  estate  granted  by 
the  tenant  for  life  out  of  his 
life  interest.  See  the  case  of 
Bringloe  v.  Goodson,  4  Bing.  N.  0. 
726,  there  an  estate  had  been 
devised  by  will  to  a  man  for  life, 
with  power  for  him  to  demise  for 
twenty-one  years,  and  for  the  exe- 
cutors to  mortgage  in  fee  or  for 
years.  In  1812,  after  the  testator's 
death,  the  tenant  for  life  made  a 
grant  to  Clement  for  ninety-nine 
years,  if  he  should  so  long  live.  In 
1814  he  demised,  under  his  power, 
for  twenty-one  years.  In  1828  the 
executors  mortgaged  the  estate  for 
1,000  years  under  their  power.  In 
an  action  brought  by  the  mortgagee 
for  rent  arising  under  the  lease  for 
twenty-one  years,  it  was  held  by 
the  Court  of  Common  Pleas,  that 
the  lessee  could  not  set  up   as  a 
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defence,  the  interest  of  the  grantee 
for  ninety-nine  years.  "  There 
is,"  observed  Chief  Justice  Tindal, 
"  no  authority  in  point,  and  upon 
principle,  'we  think  that  there  has 
been  no  susjiension  of  the  leasing 
poioer  given  to  the  tenant  for  life, 
so  far  as  regards  the  grantee  of  the 
term  under  the  power  to  demise 
by  way  of  mortgage  given  to  the 
executors ;  and  upon  that  ground 
we  think  such  grantee  has  the  im- 
mediate reversion  in  him,  and  may 
sueupon  the  covenants  in  thelease." 

^s  to  the  Extinguishment  of  Powers 
appendant. 

It  is  clearly  established,  that 
where  a  tenant  for  life  with  power 
of  leasing  in  possession  aliens  his 
whole  life  estate,  the  power  is 
thereby  extinguished,  and  cannot 
afterwards  be  exercised  to  the  pre- 
judice of  the  grantee.  Berry  v. 
White,  Bridg.  by  Ban.  91 ;  and  see 
Doug.  293. 

Upon  the  same  principle,  where 
property,  whether  real  {Penne  v. 
Peacock,  Ca.  t.  Talb.  41  ;  Webb  v. 
Lord  Shaftesbury,  3  My.  &  K.  599) 
or  personal  {Cherry  v.  Boxiltbee,  2 
Keen,  324),  is  settled  upon  such  uses 
or  trusts  as  a  man  shall  appoint, 
and,  in  default  of  appointment, 
to  him  absolutely,  or  to  a  man  for 
life,  then  to  such  persons  as  he 
should  appoint  by  will,  and,  in  de- 
fault of  appointment,  to  him  abso- 
lutely, he  may  by  alienation  of  the 
property,  extinguish  the  power. 

In  similar  cases,  the  power  will  be 
extinguished,  where  the  alienation 
of  the  estate  is  affected,  not  by  the 
act  of  the  party  himself  but  by 
operation  of  law.     Thus  in  the  case 


of  Boe  v.  Britain,  2  B.  &  Aid.  93, 
a  trader  being  seised  of  an  estate 
for  life,  with  a  general  power  of 
appointment,  with  remainder  in 
default  of  appointment  to  himself 
in  fee,  after  having  committed  an 
act  of  bankruptcy,  upon  which  he 
was  afterwards  declared  a  bankrupt, 
executed  an  appointment  in  favour 
of  an  appointee  ;  it  was  held  by  the 
Court  of  King's  Bench,  that  all  his 
interest  having  passed  to  his  as- 
signees, the  power  of  appointment 
was  thereby  extinguished.  See  also 
Anon.,  Lofft,  71 ;  Thorpe  v.  Good- 
all,  17  Ves.  388. 

But  the  powers  in  a  family  settle- 
ment will  not  be  destroyed  in  such 
case,  where  their  existence  and  the 
exercise  thereof  do  not  affect  the 
rights  of  the  creditors  to  the  interest 
in  the  property  which  passed  to 
them  by  operation  of  law.  This 
principle  was  overlooked  in  the  case 
of  Badhani  v.  Mce,  7  Bing.  695 ; 
1  My.  &  K.  32. 

That  case,  however,  has  since 
been  overruled  by  the  case  of  Jones 
V.  Wimcood,  3  M.  feW.  653.  There 
lands  were  settled  to  such  uses  as 
the  husband  and  wife  should  jointly 
appoint,  and,  in  default  of  appoint- 
ment, to  the  use  of  the  husband  for 
life,  then  to  the  use  of  the  wife  for 
life,  and  then  to  the  use  of  his  sons 
in  succession  in  tail  general,  and 
then  to  the  use  of  the  daughters  in 
tail  general,  with  cross  remainders, 
with  remainder  to  the  husband  in 
fee.  The  husband  took  the  benefit 
of  the  Insolvent  Act,  and  conveyed 
all  his  interest  to  the  provisional 
assignee,  who  afterwards  made  a 
transfer  to  the  assignee  of  the 
estate ;    subsequently  the    husband 
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and  ■^ife,  in  execution  of  their  joint 
power  of  appointment,  convoyed  tlie 
premises  to  trustees  npon  trust,  for 
the  creditors  of  the  husband.  It 
■was  held  by  the  Court  of  Exche- 
quer, to  whom  the  case  had  been 
sent  by  the  Lord  Chancellor,  that 
the  poorer  of  appointment  was  not 
destroyed  by  the  conveyance  to  the 
provisional  assignee,  and  that  the 
power  was  well  executed  so  as  to 
pass  all  interest  in  the  premises,  ex- 
cept what  had  previously  passed  by 
the  assignment  under  the  Insolvent 
Debtors  Act,  viz.  the  husband's  life 
interest  and  his  remainder  in  fee. 
"  We  cannot,"  said  Alderson,  B., 
"  adopt  the  principle  laid  down  by 
Sir  John  Leach  (1  My.  &  K.  32), 
in  aifirming  the  certificate  sent  by 
the  Court  of  Common  Pleas  in  Bad- 
ham  V.  Mee  (7  Bing.  695).  It  is 
not  clear  that  such  was  the  ground 
on  which  that  Court  made  their  cer- 
tificate, the  reasons  for  which  were 
not  given  by  them.  We  do  not 
think  that  it  is  right  to  translate 
into  words  the  effect  of  the  appoint- 
ment under  the  power,  taken  in 
conjunction  with  the  other  cir- 
cumstances, and  then  to  consider 
whether  such  limitations  could,  ac- 
cording to  the  peculiar  rules  affect- 
ing the  transmission  of  landed  pro- 
perty, have  been  legally  inserted  in 
the  original  deed.  The  utmost  ex- 
tent to  which  the  principle, could  be 
carried  (and  lookingat  the  principles 
which  govern  the  execution  of  these 
powers,  which  were  originally  mere 
modifications  of  equitable  uses, 
taking  effect  as  directions  to  trus- 
tees, which  bound  their  conscience, 
and  which  a  Court  of  Equity  would 
compel  them  to  perform,   it  may 


be  questionable  whether  even  this 
ought  to  bo  done)  would  be  to 
insert  the  limitations  actually  con- 
tained in  the  appointment  itself  in 
the  original  deed,  and  then  to 
examine  whether  such  limitations 
would  be  repugnant  to  any  known 
rule  of  law.  Now,  if  we  do  that 
in  this  case,  no  difficultj'  would  be 
prodiiced.  Here,  if  the  limitation 
of  the  estate  made  by  the  appoint- 
ment under  this  power  had  been 
inserted  in  the  original  deed,  there 
would  have  been  no  incongruity 
upon  the  face  of  that  instrument. 
A  fee  would  have  been  given  to 
Brown  and  Benyon,  the  trustees, 
and  no  more.  But  then,  in  consi- 
dering what  operation  such  a  deed, 
good  in  point  of  form,  will  have, 
the  Court  looks  at  the  other  circum- 
stances, and  finding  that  the  insol- 
vent had  previouslj',  by  an  innocent 
conveyance  (for  such  the  assign- 
ment under  the  Insolvent  Act  must, 
we  think,  be  considered  to  be),  con- 
veyed away  his  life  estate  and  his 
remainder  in  fee,  it  adjudges  that 
he  cannot,  by  executing  the  power, 
derogate  from  his  own  previous 
conveyance,  and  concludes,  there- 
fore, that  the  deed  does  not  operate 
on  the  estates  previously  assigned. 
The  result  therefore  is,  that,  by 
executing  the  power,  the  insolvent 
conveys  to  the  trustees  all  that  had 
not  been  previously  assigned  under 
the  Insolvent  Act  to  his  assignees. 
In  conformity  with  this  opinion,  we 
shall  send  our  certificate  to  the  Lord 
Chancellor." 

The  certificate  of  the  Court  of 
Exchequer,  in  Jones  v.  Winuwod, 
was  afterwards  confii-med  by  Sir  L. 
ShadweU,  V.  C.    See  10  Sim.  150. 
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In  Hole  V.  Estcoi,  4  My.  &  Or. 
187,  by  a  marriage  settlement,  an 
estate  ■was  limited  to  tlie  husband 
for  life,  and  after  providing  a  join- 
ture for  bis  wife,  a  power  was  given 
to  the  husband  and  wife,  or  the 
survivor  of  them,  to  appoint  to  the 
children  of  the  marriage,  and  in  de- 
fault of  appointment  the  estate  was 
limited  to  such  sons  and  daughters, 
or  such  children  of  deceased  sons 
and  daughters  of  the  marriage  as 
sliQuld  he  living  at  the  death  of  the 
survivor  of  the  husband  and  wife, 
with  an  ultimate  remainder  to  the 
husband  in  fee.  The  husband  be- 
came banlcrupt,  and  afterwards  he 
and  his  wife  made  a  joint  appoint- 
ment in  favour  of  two  of  the  chil- 
dren of  the  marriage.  The  hus- 
band then  died,  and  a  bill  having 
been  subsequentlj^  filed  by  a  person 
claiming  under  the  bankruptcy,  for 
an  account  of  the  rents  and  profits 
of  the  settled  estate,  the  wife  there- 
upon executed  a  separate  appoint- 
ment in  favour  of  the  same  children. 
It  was  held  by  Lord  Cottenham,  C, 
that  as  the  husband  was  entitled  to 
a  life  interest,  with  remainder  to 
himself  in  fee,  in  consequence  of 
the  estate  limited  to  the  children 
failing  for  want  of  a  particular  es- 
tate to  siipport  it,  and  as  the  in- 
terest of  the  husband,  unaffected 
by  any  execution  of  the  power, 
passed  to  the  assignees,  he  could 
not  by  any  subsequent  joint  ap- 
pointment with  his  wife  deprive 
them  of  it.  But  his  Lordship 
(on  this  point  reversing  the  deci- 
sion of  the  Master  of  the  EoUs,  re- 
ported 2  Keen,  444)  held  that  the 
appointment  of  the  wife  surviving 
was  good  as  against  the  assignees. 


In  Lee  v.  Oldincj,  2  Jui-.,  N.  S. 
850,  stock  was,  by  a  marriage 
settlement,  settled  in  trust  for  the 
child  or  children  as  the  husband 
should  appoint,  and  in  defaiilt  of 
appointment,  in  trust  for  all  the 
children  equally.  The  husband 
liaving  made  an  appointment  in 
favour  of  one  of  his  children, 
appointed  the  rest  to  his  other 
child,  who  had  been  a  bankrupt 
but  had  obtained  his  certificate  be- 
fore the  appointment.  It  was  held 
by  Sir  J.  Stuart,  V.  0.,  that  the 
assignees  only  took  a  defeasible  title 
during  the  bankruptcy  and  before 
the  certificate,  and  that,  under  the 
power  of  appointment  executed  after 
the  date  of  the  certificate,  the  bank- 
rupt became  entitled  to  the  whole 
fund  as  against  the  assignees.  And 
see  and  consider  In  re  Vizard's 
Trusts,  1  L.  E.,  Ch.  App.  588 ; 
Be  Serre  v.  Clarhe,  18  L.  E.,  Eq. 
587. 

But  as  the  destruction  as  well  as 
the  creation  and  execution  of  powers 
depends  upon  the  substantial  inten- 
tion and  purpose  of  the  parties,  a 
conveyance  hy  way  of  mortgage  or 
to  secure  an  annuity,  by  a  tenant  for 
life  having  powers  of  sale,  or  powers 
of  leasing  in  possession  (although  a 
contrary  opinion  seems  formerly  to 
have  been  entertained,  Vincent  v. 
Ennys,  3  Vin.  Abr.  432,  pi.  10  ;  and 
Corker  v.  Ennys,  lb.),  will  not  ex- 
tinguish the  powers  of  sale  and  ex- 
change [Tyrell  v.  Marsh,  3  Bing. 
31  ;  10  Moo.  305  ;  Bavies  v.  Bush, 
M'Clell.  &  T.  28;  Walmsley  v. 
Joxoett,  22  L.  T.  279  ;  Cowgill  v. 
Lord  Oxmantown,  3  Y.  &  C.  Exch. 
Ca.  369),  or  the  powers  of  leasing, 
for  by  possession  in  such  cases  the 
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receipt  of  the  rents,  and  not  actual 
jjossession  is  intended.  See  licn  v. 
Bidkeley,  Dong.  291,  in  -vTliich  case 
Lord  Onslow,  being  tenant  for  life 
of  an  estate  witli  power  to  grant 
leases  iti  possession  for  twenty-one 
years  at  the  best  rent,  conveyed  his 
life  estate  to  trustees  to  pay  an 
annuity  during  Ms  life,  and  the 
surplus  to  himself.  It  was  held  by 
Lord  Mansfield,  C.  J.,  that  the 
power  was  not  thereby  extinguished, 
but  that  Lord  Onslow  might  still 
grant  a  lease  according  to  the  tei-ms 
thereof.  "  The  creation,  execution, 
and  destruction  of  powers,"  said 
Lord  Mansfield,  "depend  on  the 
substantial  intention  and  purpose 
of  the  parties.  _  It  is  said — 1 .  That 
the  grantor  in  this  case  was  not  in 
possession,  and  that  it  was  necessary 
he  should  be,  to  execute  the  power. 
But  I  think  possession  here  means 
the  receipt  of  the  rents  and  profits, 
which  were  applied  to  his  use.  If 
actual  possession  were  necessary,  a 
leasing  power  could  never  be  exe- 
cuted where  the  land  is  in  the  hands 
of  a  tenant.  2.  It  is  contended, 
that  by  granting  away  his  life 
estate,  he  extinguished  the  power. 
Certainly,  where  the  whole  life 
estate  is  conveyed  away  by  the  in- 
tention of  the  parties,  the  power 
must  be  at  an  end,  and  cannot  be 
afterwards  exercised  to  the  pre- 
judice of  the  grantee.  But  the 
conveyance  here  was  only  to  let  in 
a  particular  change,  subject  to 
which  the  rents  and  profits  still  be- 
longed to  Lord  Onslow ;  and  the 
lease  could  not  prejudice  the  se- 
curity, nor  the  remainderman,  for 
the  best  rent  must  be  reserved. 
It  would  therefore  be  contrary  to 


the  intention  of  all  the  parties,  to 
hold  tliat  the  power  was  extin- 
guished." 

A  fortiori  the  power  of  leasing 
given  to  a  tenant  for  life  would  not 
be  extinguished  by  a  conveyance 
by  way  of  mortgage  or  security  of 
the  life  interest,  where  in  tlie  mort- 
gage deed  or  security  there  is  a 
reservation  of  the  power  of  leasing ; 
see  Lone/  v.  Bankin,  Sugd.  Pow. 
App.  No.  2.  Lord  Eldon,  however, 
in  that  case,  which  came  before  the 
House  of  Lords,  desired,  that  it 
might  not  be  understood  that  he 
had  given  any  opinion  whatever 
with  regard  to  Ren  v.  Bidkeley. 

Nor  win  a  power  of  consenting 
to  a  sale  by  trustees  be  extinguished 
by  a  tenant  for  life  aliening  his  life 
interest,  if  there  is  an  implied  re- 
servation of  his  power  to  consent, 
as,  for  instance,  from  its  appearing 
in  his  conveyance  to  the  purchaser 
that  the  subject  thereof  was  to 
retain  its  convertible  quality,  which 
it  could  only  do  consistently  with 
the  retention  of  the  power.  Thus, 
in  the  case  of  Warbnrton  v.  Farn,  1 6 
Sim.  625,  the  trustees  of  a  marriage 
settlement  had  power  to  invest  the 
trust  funds  in  land,  and  afterwards 
to  resell  the  lands  luith  the  consent 
of  the  tenant  for  life.  After  the 
trustees  had  invested  part  of  the 
funds  in  land,  the  tenant  for  life 
conveyed  his  interest  under  the 
settlement,  to  a  purchaser,  by  the 
description  of  all  his  life  and  other 
estate  and  interest  in  all  the  monies, 
stocks,  funds  and  securities,  and 
messuages,  tenements  and  heredita- 
ments, into  which  the  money,  stocks, 
funds  and  securities  were,  or  at  any 
time  thereafter  might  he,    converted 


Digitized  by  Microsoft® 


384 


Edwakbs  v.  Slater. 


and  changed.  It  ■was  held,  by  Sir 
X.  Shadwell,  V.  C,  that  the  power 
of  the  tenant  for  life  to  consent  to  a 
resale  of  the  land  was  not  destroyed 
by  the  alienation  of  his  life  interest. 
"Eor,"  said  his  Honor,  "the  con- 
veyance of  that  interest  to  the  pur- 
chaser shows,  that  the  contract 
between  him  and  the  purchaser 
was  that  the  property  which  was 
the  subject  of  the  contract  should 
retain  its  convertible  quality ;  which 
it  could  not  do  unless  the  tenant  for 
life  retained  his  power  of  consent- 
ing to  an  exercise  of  the  power  of 
sale  by  the  trustees." 

And  although  no  such  power 
should  be  either  expressly  or  im- 
phedly  reserved  upon  the  alienation 
of  the  interest  of  the  tenant  for 
life,  the  power  may  still,  with  the 
concurrence  of  the  alienee  of  the 
life  interest,  be  exercised,  inasmuch 
as  the  only  person  who  could  allege 
that  such  exercise  was  in  deroga- 
tion of  a  previous  grant  by  the 
tenant  for  life,  is  the  party  con- 
senting thereto.  Alexander  v.  Mills, 
6  L.  E.,  Ch.  App.  124. 

And  it  appears  to  be  immaterial 
whether  the  power  was  created  by 
the  tenant  for  life  himself  as  settlor 
or  by  another  person.  Alexander 
V.  Mills,  6  L.  E.,  Ch.  App.  133. 

Where  the  alienation  of  the  in- 
terest of  the  tenant  for  life  takes 
place  by  his  bankruptcy,  a  power 
of  sale  given  to  trustees  over  the 
settled  estate  at  his  request  will 
not  be  extinguished,  and  a  good 
title  may  be  made  by  the  exercise 
of  the  power  by  the  assent  of  him- 
self and  his  assignees  in  bank- 
ruptcy, or  if  the  latter  have  sold 
the    life    interest,    then  with    the 


assent  of  himself  and  the  alienee. 
See  Holdsivorth  v.  Goose,  29  Beav. 
111.  There  a  power  of  sale  over  a 
settled  estate  was  given  to  trustees, 
at  the  request  and  by  the  direction 
of  the  tenant  for  life.  The  tenant 
for  life  became  bankrupt.  It  was 
held  by  Sir  J,  Eomilly,  M.  E.,  that 
the  power  was  not  extinguished,  but 
that  with  the  assent  of  the  tenant 
for  life  and  his  assignees,  a  perfect 
title  could  be  made  under  the  power. 
See  also  Eisdell  v.  Hammersley,  31 
Beav.  255  ;  Sii7ipson  v.  Bathurst,  5 
L.  E.,  Oh.  App.  193,  200,  202; 
Leceire  v.  Beaudrey,  21  "\V.  E.  487. 

In  Leigh  v.  Lord  Ashhurton,  11 
Beav.  470,  a  power  of  sale  was  given 
to  trustees  with  the  consent  of  the 
tenant  for  life.  Judgments  were 
entered  up  against  the  tenant  for 
life,  and  the  question  raised  upon  a 
demurrer  was,  whether  the  trustees 
could  sell  without  the  concurrence 
of  the  judgment  creditors.  Lord 
Bangdale,  M.  E.,  however,  held 
that  the  point  could  not  properly 
be  decided  upon  demurrer. 

The  power  of  sale  in  a  mortgage 
deed  would,  it  seems,  be  extin- 
guished, if  on  a  transfer  of  the 
mortgage  there  were  a  clear  and 
unambiguous  contract,  either  in  the 
recitals  or  the  operative  part  of  the 
deed  of  transfer,  that  the  power  was 
never  to  be  exercised.  See  remarks 
of  MeUish,  L.  J.,  in  Boyd  v.  Petrie, 
7  L,  E.,  Ch.  App.  394. 

But  a  power  of  sale  in  a  mort- 
gage deed  will  not  be  extinguished 
by  a  transfer  (in  which  the  mort- 
gagor concurs)  together  with  the 
benefi-t  of  all  provisoes,  although 
the  deed  of  transfer  contains  a 
covenant  for  payment  of  a  different 
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sum  on  a  different  day.  Young 
V.  Roberts,  15  Beav.  558.  But 
if  there  Tvere  no  assignment  of 
the  powers  and  provisoes  con- 
tained in  the  first  mortgage,  it 
■would  be  evidence  of  an  intention 
that  they  should  be  extingtiished. 
lb.  Curling  v.  SlMttleworth,  6  Bing. 
121. 

Where  it  appears  from  the  scope 
of  the  deed  of  transfer  that  the 
whole  of  the  existing  securities 
should  be  kept  alive  as  a  collateral 
security,  if  necessarj',  for  the  pur- 
pose of  the  security  intended  to  be 
effected  by  the  deed  itself,  a  mere 
recital  in  the  deed  of  transfer,  "that 
the  power  has  not  been,  and  is  not 
intended  to  be,  exercised,"  will  not 
extinguish  the  power,  because  such 
words  may  be  understood  to  mean 
"  that  the  power  has  not  been  ex- 
ercised, and  it  is  not  intended  to  be 
exercised  at  present,  or  for  a  certain 
time,  or  in  any  manner  inconsistent 
with  the  stipulations  of  this  con- 
tract or  with  the  intention  of  the 
parties."  Boyd  v.  Petrie,  7  L.  E., 
Ch.  App.  383,  393. 

Although  the  whole  estate  of  the 
donee  of  powers  of  sale  and  ex- 
change is  convej''ed  by  him,  yet,  if 
it  is  by  way  of  re-settlement,  and 
the  prior  uses  are  re-limited,  and 
the  prior  powers  of  sale  and  exchange 
saved  and  confirmed,  those  powers 
may  still  be  exercised,  although 
present  powers  of  sale  and  exchange 
are  reserved  by  the  new  settlement 
to  different  persons.  1  Sug.  Pow. 
74,  6th  ed. 

And  it  is  immaterial  in  such  a 
case  that  the  tenant  in  tail  in  re- 
mainder transferred  his  estate  (to 

T.L.C. 


which  the  powers  were  antecedent) 
by  disentailing  deed  or  recovery. 
iSee  Ro2}er  v.  Halifax,  8  Taunt.  845, 
in  which  ease  there  was  a  settle- 
ment, with  a  power  of  sale  in  the 
trustees,  with  the  consent  of  the 
tenant  for  life.  A  recovery  was 
suffered,  in  which  the  tenant  in  tail 
only  was  vouched,  which  was  to 
enure,  to  confirm  the  estates  jirevious 
to  the  estate  tail  and  the  powers  an- 
nexed to  them,  and  subject  thereto, 
to  the  appointment  of  the  fatlier, 
tenant  for  life,  and  son,  tenant  in 
tail,  under  the  settlement.  The 
father  and  son  made  a  joint  ap- 
pointment (subject  to  the  aforesaid 
estates  and  powers)  to  new  uses  ; 
and  the  trustees,  and  the  father  and 
son,  conveyed  (subject  as  aforesaid) 
to  new  uses,  recapitulating  the  old 
ones  previously  to  the  estate  tail, 
and  new  powers  of  sale  and  ex- 
change were  given.  It  was  held 
by  the  Court  of  Common  Pleas  that 
the  x^owcr  of  sale  under  the  original 
settlement  was  not  destroyed  by  the 
recovery  or  by  the  new  settlement. 

And  the  result  will  be  the  same 
where,  although  the  original  power 
of  sale  is  not  expressly  reserved,  if  it 
appears  clearly  to  have  bee^j  the  in- 
tention of  the  parties  that  it  should 
be  reserved.  Hill  v.  Pritchard, 
Kay,  394. 

If,  however,  A.,  tenant  in  tail  in 
possession  under  a  settlement  con- 
taining a  power  of  sale  to  trustees, 
by  executing  a  disentailing  deed  ac- 
quired the  fee,  the  power  would  be 
gone.  See  Roper  v.  Halifax,  Sug. 
Pow.  Append.  663,  6th  ed. ;  Lants- 
hery  v.  Collier,  2  K.  &  J.  720,  722  ; 
Cole  Y.  Setvell,  4  Dr.  &  War.  1. 
C  C 
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2.  As  to  Powers  in  Gross. 

Powers  in  gross  are  x^owers  given 
to  a  person  wlio  had  an  interest  in 
an  estate  at  the  execution  of  the 
deed  creating  the  power,  or  to  whom 
an  interest  is  given  as  well  as  a 
power,  but  he  is  only  thereby  autho- 
rized to  create  estates,  which  wiU 
not  take  effect  out  of  his  own  in- 
terest. To  use  the  words  of  Hale, 
0.  B.,  in  the  principal  case,  "where 
the  power  does  not  fall  within  the 
estate,  as  where  a  tenant  for  life  has 
a  power  to  make  an  estate  which  is 
not  to  begin  tUl  after  his  own  estate 
determines,  such  power  is  not  ap- 
pendant or  annexed  to  the  land, 
but  is  a  power  in  gross,  because 
the  estate  for  life  has  no  concern  in 
it,"     Ante,  pp.  874,  375. 

Ainongst  powers  in  gross  may  be 
mentioned,  a  power  to  a  tenant  for 
life  to  appoint  the  estate  after  his 
death  amongst  his  children ;  a  power 
to  jointure  his  wife  after  his  death  ; 
a  power  to  raise  a  term  of  years  to 
commence  fro7n  his  death,  for  se- 
curing younger  children's  portions. 
Sugd.  Pow.  46,  47,  8th  ed. 

A  reservation  also  of  a  power  to 
himself,  by  a  person  seised  in  fee, 
who  settles  his  estate  on  others 
(lb.),  or  a  power  given  to  a  stranger 
to  charge  an  estate  for  his  own 
benefit  (lb.),  will  also  be  powers  in 
gross. 

IVhether  Poivers  in  Gross  can  he 
suspended. 
It  was  decided  in  the  principal 
case  of  Edivai-ds  v.  Slater,  that  a 
power  in  gross,  viz.  the  power  of 
leasing  for  thirty-one  years  after 
the  death  of  the  donee,  was  not  sus- 
pended by  a  forfeiture  of  the  life 


estate  of  the  donee;  "for  the  donee," 
observes  Hale,  C.  B.,  "  had  a  right 
to  make  such  lease,  which  was  suffi- 
cient to  sixpport  the  power."  Ante, 
p.  370. 

Whether  Poioers  in  Gross  can  be 
extiuf/uished  by  transfer  of 
Donee's  Life  Interest. 
An  assignment  of  totum  statwn 
suum,  or  other  alteration  of  an 
estate  for  life,  will  not,  as  is  laid 
down  in  the  principal  case  of 
Edwards  v.  Slater,  ailect  a  power 
in  gross.  Thus,  if  a  tenant  for 
life,  as  in  the  last-mentioned  case 
(and  see  Jenldns  v.  Kemis,  1  Ch.  Ca. 
103),  or  a  tenant  for  years  {Savile 
V.  Blachet,  1  P.  Wms.  777),  either 
assigns  such  interest,  or  assumes  to 
pass  the  fee,  in  former  times,  if  the 
conveyance  were  of  that  character 
which  would  only  pass  what  in- 
terest the  party  conveying  actually 
had,  as  a  covenant  to  stand  seised, 
a  lease  or  release  {Scrope  v.  Offley, 
1  Bro.  P.  C.  267,  Toml.  Ed. ;  Phit- 
ton^s  Case,  cited  ante,  p.  371),  or  a 
bargain  and  sale  {Jenhins  v.  Kemis, 
1  Ch.  Oa.  103) ;  and  at  the  present 
time,  even  if  the  conveyance  were 
by  feoffment,  as  it  has  ceased  to 
have  a  tortious  character  (8  &  9 
Viet.  c.  106,  s.  4),  he  will  not 
thereby  extinguish  any  power  in 
gross,  such  as  a  power  of  leasing 
from  the  time  of  his  decease,  as  in 
the  principal  case,  or  of  jointuring, 
or  of  charging  portions  {Savile  v. 
Plac/cet,  1  P.  Wms.  777;  1  Sugd. 
Pow.  83) ;  because  as  the  donee  has 
merely  conveyed  away  his  own  in- 
terest, and  the  appointment  is  not 
to  take  effect  until  after  the  ter- 
mination thereof,  he  does  not  by 
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tlie  execution  of  tlie  power  in  any- 
way derogate  from  his  own  grant. 

And,  although  a  different  opinion 
was  formerly  entertained  (Snape  v. 
Turton,  2  Eoll.  Abr.  2G3,  pi.  2  ; 
Ck/rke  V.  Philips,  1  Vent.  42  ;  ffer- 
ring  v.  Brown,  Carth.  24),  it  seems 
now  to  be  clear,  as  is  laid  down  in 
the  principal  case,  that  a  tenant  for 
life,  with  power  to  appoint  the  re- 
version, or  a  tenant  for  Hfe  with 
remainders  over,  with  a  power  of 
revocation,  can,  although  he  may 
have  aliened  his  life  interest,  still 
exercise  his  power.  See  also  Savile 
V.  BlacM,  1  P.  Wms.  777  ;  1  Sugd. 
Pow.  86,  87,  88;  Parsons  y.  Parsons, 
9  Mod.  464. 

So,  where  there  was  a  devise  to 
A.  for  life,  or  until  insolvency,  and, 
immediately  after  his  death  or  in- 
solvency, to  his  children  as  he  should 
by  deed  or  will  ajipoint,  and  in  de- 
fault, to  the  children  equally,  it 
was  held  by  Sir  W.  Page  Wood, 
V.  C,  that  an  appointment  to  a 
child  by  A.  after  his  insolvency  was 
valid.  IJl'cJcham  v.  Wing,  2  Hem. 
&  Mill.  436.  See  also  In  re  Stone's 
Estate,  3  I.  E.,  Eq.  621  ;  In  re 
Ji/hvin's  Trusts,  16  L.  E.,  Eq.  585. 

A  power  in  gross  cannot,  how- 
ever, be  exercised,  after  the  deter- 
mination of  the  interest  of  the 
donee  in  the  subject  matter,  if  it 
appears  to  have  been  the  intention 
of  the  settlor  that  the  power  should 
only  be  exercised  during  the  con- 
tinuation of  the  donee's  interest. 
Thus  in  Ilaswell  v.  Ilasivell,  2 
De  G-.,  E.  &  J.  456,  by  a  post-nup- 
tial settlement  a  fund  was  settled 
in  trust  for  the  husband  for  life, 
or  until  (among  other  events)  he 
should  become  an  insolvent  debtor, 


with  remainder    to   the    wife    for 
life,  remainder  to  their  children  or 
issue,  as   the  survivor  should   ap- 
point, and,  in  default  of  such  ap- 
pointment, from  and  after  the  seve- 
ral deceases   of   the  husband  and 
wife,  or  the  sooner  determination  of 
the  interests  thereinbefore  limited 
to   them  respectively,  in  trust  for 
the  children  then  living,   and  the 
issue    of    deceased    children    then 
living.      The     husband's    interest 
ceased  by  his  insolvency,  and  his 
wife  afterwards  died.     It  was  held 
by  Lord  Campbell,  C,  affirming  the 
decision  of  Sir  J.  Eomilly,  M.  E., 
(28  Beav.  26),  that  the  interests  of 
the  children  and  their  issue  in  de- 
fault of  appointment  thereupon  be- 
came vested,  and  could  no  longer 
be  varied  by  the  execution  by  the 
surviving  husband  of  his  power  of 
ap23ointment.      "  I    quite    agree," 
said  his  Lordship,  "  to  the  position 
that  the  husband's  power   of   ap- 
pointment was  not  extinguished  on 
his  insolvency.     It  was  a  power  in 
gross  and  might  have  been  exer- 
cised at  any  time,   not  only  while 
his    own    interest    continued,   but 
while  the  interest  of  the  wife  con- 
tinued.   Parsons  v.  Parsons  (9  Mod. 
464)  has  always   been   held   good 
authority  for  this  doctrine.     But  in 
this  settlement,  although  the  power 
of  appointment  by  deed  or  will  is 
given   to    the   husband   and  wife, 
or  the  survivor  of  them,   I  think 
there  is  a  clear  indication  that  this 
power  was  to   be  exercised  while 
the  interest  of  the  husband  or  of 
the  wife  continued.     The  interest 
of  the  children  and  grandchildren 
was  to  vest  on  the  deaths  of  the 
husband  and  wife,   '  or  the  sooner 
c  c  2 
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(letermiuation  of  tlie  interests  liere- 
iubefore  limited  to  tliem  respec- 
tively.' This  Tras  to  be  in  default 
of  appointment,  but  of  appointment 
before  the  interests  before  limited 
had  ceased."  See,  however,  the 
remarks,  Sugd.  Pow.  261,  8th  ed. ; 
and  in  Wickham  v.  Wmg,  2  Hem. 
&  Mill.  436;  In  re  Stone,  3  I.  E., 
Eq.  621  ;  In  re  Aylwyn^s  Trusts,  16 
L.  E.,  Eq.  585. 

Effect  of  Tortious  Conveyances  on 
Pmvers  Appendant  and  in 
Gross. 

Conveyances  by  a  tenant  for  life, 
donee  of  a  power  which  formerly 
had  a  tortious  operation,  such  as  a 
fine,  recovery  and  feoffment,  would 
in  general  extinguish  powers  both 
appendant  and  in  gross  (Albany's 
Case,  1  Co.  Ill  ;  4  Leon.  133,  219; 
Bickley  v.  Guest,  1  Euss.  &  My. 
440  ;  King  v.  Melling,  1  Vent.  225  ; 
Savile  V.  Blacket,  1  P.  AVms.  777  ; 
Bird  V.  Christopher,  Sty.  389  ;  and 
see  Steivart  v.  JIarguis  of  Donegal, 
2  J.  &  L.  636)  ;  but  if  part  of  the 
land  only  were  comprised  in  the 
conveyance,  the  power  would  re- 
main as  to  the  rest.  Digges's  Case, 
1  Co.  157  a  ;  and  see  Mo.  618. 

The  acceptance,  however,  of  a 
feoffment  by  the  tenant  for  life 
would  not,  as  is  laid  down  in  the 
principal  case,  destroy  a  power  in 
gross.     Ante,  p.  313. 

In  some  cases  a  feoffment  or  fine 
would  not  extinguish  a  power,  as 
where  a  fine  was  levied  after  the 
execution  of  the  power  ( Thomlinson 
V.  Dighton,  10  Mod.  71  ;  Bullock 
V.  Thome,  Mo.  615  ;  Ingram  v. 
Parker,  Tl.  Eaym.  230,  cited;  1  Vent. 


280,  291  ;  and  see  The  Earl  and 
Countess  of  Jersey  v.  Deane,  5  B. 
&  Aid.  569  ;  and  Cooke  v.  Cunliffe, 
17  Q.  B.  245) ;  and  where  a  tenant 
for  life  having  power  to  lease  for 
Hfe,  made  a  lease  by  feoffment,  it 
was  good,  because  by  the  deed  the 
lease  took  effect,  and  so  the  livery 
came  too  late  (1  Vent.  291).  And 
a  deed  and  a  fine  have  together 
been  held  a  valid  execution  of  a 
power.  Earl  of  Leicester's  Case,  1 
Vent.  278;  S.  C.  nom.  Wigson  v. 
Garret,  2  Lev.  149;  T.  Eaym.  239. 

These  questions  will  seldom  now 
arise,  as  fines  and  recoveries  have 
been  some  time  since  abolished 
(3  &  4  Will.  4,  c.  74);  and  feoff- 
ments no  longer  have  a  tortious 
operation  (8  &  9  Vict.  c.  106,  s.  4), 
so  that  they  only  now  operate  in 
the  same  way  as  a  release  or  a  bar- 
gain and  sale. 

A  disentailing  deed  executed  and 
enrolled  only  for  the  purpose  of 
barring  an  estate  tail,  and  declaring 
the  uses  to  the  tenant  for  life  for 
his  life,  and  to  the  tenant  in  tail  in 
fee,  will  not  per  se  destroy  or  ex- 
tinguish a  leasing  power  which  the 
tenant  for  life  had  under  the  in- 
strument creating  the  estate  for 
life  and  the  estate  tail.  O'Fay  v. 
Burke,  8  Ir.  Ch.  Eep.  225,  245; 
Barroiv  v.  Barroiv,  4  K.  &  J.  409  ; 
4  Jur.,  N.  S.  1049. 

Extinguishment   of  Poivers  Appen- 
dant and  Pmvers  in  Gross,  by 
Release. 
Having    considered      how      far 
powers  of   various  kinds   may  be 
either  suspended  or  extinguished, 
by  anj^  act  of  the  donee  or  others 
with  respect  to   the  property,  we 
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may  now  consider  liow  far  they  are 
capable  of  being  suspended  or  ex- 
tinguished by  a  release. 

It  has  long  since  been  decided, 
that  powers  simply  collateral,  that 
is  to  say,  powers  given  to  a 
stranger,  who  has  no  interest  in 
the  land,  cannot  be  released,  where 
they  are  to  be  exercised  for  the 
benefit  of  another.   West  v.  Berney, 

1  Euss.  &  My.  434,  ante,  p.  377. 
With  regard  to  powers  not  simply 

collateral,  viz.  powers  appendant 
and  in  gross,  it  is  clear  upon  prin- 
ciple they  may  be  either  def  easanced 
or  released ;  for  a  power  of  this 
kind  not  being  a  trust,  it  is  optional 
with  the  donee,  whether  he  execute 
it  or  not,  and  if  he  were  to  be 
allowed  to  exercise  it,  after  a  release 
to  the  person  taking  the  estate  sub- 
ject thereto,  he  would  be  derogating 
from  his  own  grant.  And  this  is 
fully  borjie  out  by  the  authorities  ; 
for  it  is  laid  do^^'n  in  a  well-known 
case,  that  a  present  power  not 
simplj^  collateral  may  be  extin- 
guished by  release,  to  any  one  who 
has  an  estate  of  freehold  in  the 
land,  in  possession,  reversion  or  re- 
mainder, and  the  estate  defeasible 
or  chargeable  by  the  power  is 
thereby  made  absolute.  See  Al- 
ha7iy''s  Case,  1  Co.  113  a. 

A  full  execution  of  a  power  will 
amount  to  a  release  (1  Atk.  567), 
but  the  intention  to  execute  fully 
must  be  clear.     Zouch  v.  IVoolston, 

2  Burr.  1136;  Ea7-l  of  Uxbridgey. 
Bayley,  1  Ves.  jun.  499  ;  Hervey  v. 
Hervey,  1  Atk.  561. 

So  a  future  or  executory  power 
may  be  released.  Thus  -n'here  a 
man  entitled  to  a  life  interest  in  an 
estate,  with  remainder  to  an(jther  in 


tail,  with  remainders  over,  had  a 
power  of  revocation  and  new  ap- 
pointment, and  he  afterwards  re- 
leased his  power  to  a  feoffee  and  the 
remainderman  ;  it  was  held  by  the 
Court  of  King's  Bench,  that  the 
future  power  was  thereby  extin- 
guished. Albany's  Case,  1  Co.  110  b. 

Although  there  appears  to  have 
been  some  doubt  upon  the  subject 
{Digges's  Case,  Mo.  605),  it  seems 
to  be  settled  at  the  present  day,  that 
a  power  may  be  partially  released  ; 
as,  for  instance,  a  person  having  a 
power  of  revocation  may  release  it 
so  far,  as  not  to  be  able  to  exercise 
it,  without  the  consent  of  a  par- 
ticular person.  Leigh  v.  Winter,  1 
Sir  W.  Jones,  411  ;  Earl  of  Tan- 
Icerville  v.  Colce,  Mose.  146  ;  Green 
V.  Green,  2  Jo.  &  Lat.  629  ;  Barron 
V.  Constahile,  7  Jr.  Ch.  Eep.  467. 

And  the  donee  of  a  power,  though 
it  is  to  be  executed  only  by  wiU, 
may  bind  himseK  not  to  e.xecute  it, 
or  not  to  do  so,  except  under  certain 
restrictions.  Li  re  Chambers,  11 
Ir.  Eq.  Eep.  518. 

It  is  clear  that  a  power  may  be 
released,  where  it  is  for  the  donee's 
benefit,  as  a  power  to  charge  a  simx 
of  monej''  for  himself.  In  such  case, 
his  joining  in  a  conveyance  of  the 
land,  clear  of  the  charge,  would  be 
a  release.  West  v.  Berney,  1  Euss. 
&  My.  434. 

Every  power,  moreover,  reserved 
by  the  grantor,  whether  he  has 
retained  an  interest  in  the  estate 
as  tenant  for  life  or  otherwise,  is  an 
interest  in  him,  which  may  be  re- 
leased or  extinguished.  Per  Sir  J. 
Leach,  V.  C,  in  West  v.  Berney,  1 
Euss.  &  My.  435 ;  Bird  v.  Chris- 
topher, Sty.  389. 
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And  not  only  may  general  povers, 
or  po-wers  under  Tvliich  the  appoin- 
tor takes  an  interest,  be  released, 
but  also  po-wers  pointing  to  parti- 
cular objects,  as  children,  may  be 
released.  Thus  in  Horner  v.  Sivann, 
T.  &  E.  430,  a  testator  gave  real 
property  to  trustees,  upon  trust  for 
his  wife  for  life,  with  a  power  of 
appointment  among  their  children. 
It  was  held  by  Sir  J.  Plumer,  M.  E., 
that  the  widow  could  release  or 
extinguish  her  power.  See  also 
Smith  V.  Death,  2  Madd.  371  ; 
Biclde;/  v.  Guest,  1  Euss.  &  My. 
440;  i  Bligh,  15. 

So  where  a  su.ni  of  stock  was  held 
in  trust  for  a  lady  for  Hfe,  "  then 
for  any  husband,"  in  case  she 
should  appoint  to  him,  and  subject 
thereto  in  trust  for  her  children, 
and  in  default  of  children  to  such 
uses  as  she  should  appoint.  The 
lady,  at  the  age  of  sixty-eight, 
having  never  married,  appointed 
the  fund  to  herself,  and  released  the 
power  of  appointing  to  any  hvis- 
band  and  children.  It  was  held 
by  Sir  L.  Shadwell,  V.  C,  that  she 
was  entitled  to  a  transfer  of  the 
capital.  Miles  v.  Knight,  17  L,  J., 
N.  S.,  Ch.  458  ;   12  Jur.  666. 

And  an  agreement  or  covenant 
not  to  execute  a  power  will  operate 
either  wholly  or  pro  tanto  as  a  re- 
lease thereof.  Thus  where  a  tenant 
for  life,  having  a  power  to  charge 
the  estate  with  portions  for  younger 
children,  mortgaged  his  life  estate, 
and  covenanted  not  to  exercise  the 
power,  it  was  held  by  Sir  J.  Eo- 
milly,  M.  E.,  that  he  could  not 
afterwards  charge  the  estate  with 
portions  to  the  prejudice  of  his 
mortgagees     {Hurst  v.    Hurst,    16 


Beav.  372).  And  a  tenant  for  life 
may  covenant  with  creditors  to 
make  a  certain  appointment  by 
wiU  in  favour  of  a  child  an  object 
of  the  power  {Coffin  v.  Cooper,  13 
W.  E.  (V.  0.  K.)  571).  And  where  a 
father  covenanted,  in  his  daughter's 
marriage  settlement,  not  to  exercise 
a  power  so  as  to  diminish  her  portion 
under  his  own  settlement,  it  was 
held  by  Sir  W.  Page  Wood,  V.-C, 
to  be  a  release  pro  tanto  of  the 
power.  Davies  v.  Huguenin,  1  Hem. 
&  M.  730.  See  also  Isaac  v.  Hughes, 
9  L.  E.,  Eq.  191. 

If  the  intention  be  clear,  a  power 
may  be  released,  extinguished  or 
suspended  by  implication  without 
express  words. 

But  a  recital  which  might  other- 
wise operate  as  an  agreement  to 
release  may  be  controlled  by  the 
whole  scope  and  context  of  the 
deed,  which  shows  that  such  was 
not  the  intention  of  the  parties. 
Boyd  V.  Petrie,  7  L.  E.,  Ch.  App. 
385,  394. 

And  a  tenant  for  life  entitled  to 
appoint  a  sum  of  money  charged  on 
an  estate,  by  joining  with  the 
owner  of  the  reversion  (being  also 
a  person  to  whom  the  sum  might 
be  appointed  under  the  power)  in 
a  resettlement  of  the  estate,  might 
thereby  do  what  is  equivalent  to  a 
release  of  the  power.  See  /ra  re 
Norcott's  Estate,  14  Ir.  Ch.  Eep. 
316  ;  Isaac  v.  Hughes,  9  L.  E.,  Eq. 
191. 

But  no  effect  will  be  given  to  a 
release  of  a  power  by  a  father,  so  as 
to  vest  in  himself  property  which 
was  intended  for  his  children  ;  or,  in 
other  words,  a  power  given  for  apar- 
ticular  purpose,  will  not  be  allowed 
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by  a  fraudulent  circuity  to  be  exer- 
cised for  a  different  purpose.  Thus 
in  CuninghameY.  Thurloiv,  1  Euss. 
&  M3^  436,  wliere  a  fund  was 
limited  to  a  fatlior  for  life,  Tivith  re- 
mainder to  lus  cMldren  in  such 
shares  as  lie  should  appoint,  and  in 
default  of  appointment  to  the  chil- 
dren equallj',  the  father  released 
the  po'wer  as  to  a  portion  of  the 
fund,  so  as  to  vest  a  share  of  it  in 
himself  as  executor  of  a  deceased 
son,  vrho,  in  default  of  appointment, 
took  a  vested  interest.  Sir  L.  Shad- 
well,  V.  C,  although  he  Tras  of 
opinion  that  the  power  was  extin- 
guished by  the  release,  neverthe- 
less decided,  that  the  Court  ought 
not  to  give  present  effect  to  the  re- 
lease, so  far  as  it  operated  to  vest 
a  share  of  the  fund  in  the  father, 
who  was  the  donee  of  the  power. 

In  the  case,  however,  of  Smith  v. 
Houhlon,  26  Beav.  482,  a  father 
had  an  exclusive  power  of  appoint- 
ment in  favour  of  his  children  over 
a  fund,  which  in  default  of  appoint- 
ment was  limited  to  them  equally, 
and  as  representative  of  a  deceased 
son  he  was,  in  default  of  appoint- 
ment, beneficially  entitled  to  one- 
third  of  the  fund.  The  father  re- 
leased the  power  to  his  mortgagees. 
A  bill  was  filed  by  the  mortgagees 
praying,  amongst  other  things,  for 
a  declaration  that  the  deceased  son's 
share,  on  the  release  of  the  power, 
became  vested  in  the  mortgagees. 
Counsel  for  the  mortgagees  distin- 
guished the  case  from  Cuninghame 
V.  Thurloii),  inasmuch  as  there  the 
donee  of  the  power,  by  the  deed 
releasing  it,  obtained  for  himself  a 
personal  benefit,  to  which  he  would 
not  otherwise  have  been  entitled ; 


whereas,  in  the  case  imder  con- 
sideration, the  release  was  to  the 
mortgagees,  as  against  whom  the 
mortgagor  could  not  execute  the 
power,  in  derogation  of  his  own 
grant.  It  was  held  by  Sir  John 
Eomilly,  M.  E.,  that  the  power  had 
been  effectually  released.  And  he 
declared  the  rights  of  the  parties 
consequent  thereon. 

The  marriage  of  a  woman  donee 
of  a  power  will  not  extinguish  or 
suspend  the  power.  Whitmarsh  v. 
Rohertson,  1  Coll.  570. 

Formerly,  a  married  woman  could 
only  release  or  extinguish  a  power 
by  fine  or  recovery,  but  now  she  may 
do  so  under  the  Eines  and  Re- 
coveries Act  (3  &  4  AViU.  4,  c.  74), 
by  deed  acknowledged,  in  which 
her  husband  concurs  (s.  77) ;  and 
by  the  78th  section  it  is  enacted, 
"that  the  powers  of  disposition 
given  to  a  married  woman  by  the 
act  shall  not  interfere  with  any 
power  which,  independently  of  the 
act,  2nay  be  vested  in  or  limited  or 
reserved  to  her,  so  as  to  prevent 
her  from  exercising  such  power  in 
any  case,  except  so  far  as  by  any 
disposition  made  by  her  tmder  the 
act  she  may  be  prevented  from 
doing  so,  in  consequence  of  such 
power  having  been  suspended  or 
extinguished  by  such  disposition." 

A  married  woman  may  now,  by 
20  &  21  Vict.  c.  57  (MaUns'  Act) 
dispose  of  reversionary  interests  in 
personal  estate  to  which  she  may 
be  entitled  under  any  instrument 
made  after  the  31st  December,  1 857 
(except  such  settlement  as  after 
mentioned),  and  also  release  or  ex- 
tinguish any  power  in  regard  to  any 
such  personal  estate  as  if  she  were 
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a  feme  sole;  the  husband,  however, 
must  concur  in  the  deed,  and  it 
must  be  acknowledged  according  to 
the  requirements  of  3  &  4  Will.  4, 
c.  74.  The  act  is  not  to  extend  to 
any  reversionary  interest  where  the 
married  woman  is  by  the  instru- 
ment under  which  she  becomes 
entitled,  restrained  from  alienating 
or  ajffecting  the  same  (sects.  1,  2). 
The  powers  of  disposition  given  to 
a  married  woman  by  the  act  are 
not  to  interfere  with  any  power 
which,  independently  of  the  act, 
might  be  vested  in  or  limited  or 
reserved  to  her,  so  as  to  prevent 
her  from  exercising  such  power  in 
any  case,  except  so  far  as  by  any 
disposition  made  by  her  under  this 
act,  she  may  be  prevented  from  so 
doing,  in  consequence  of  such 
power  having  been  suspended  or 
extinguished  \)j  such  disposition 
(sect.  3).  And  there  is  a  proviso 
that  the  powers  of  disposition 
thereby  given  to  a  married  woman 
shall  not  enable  her  to  dispose  of 
any  interest  in  personal  estate  set- 
tled upon  her  by  any  settlement 
or  agreement  made  on  the  occasion 
of  her  marriage  (sect.  5). 

It  may  be  here  mentioned  that 
by  20  &  21  Vict.  c.  85,  s.  26,  in  case 
of  a  judicial  separation  between 
husband  and  wife,  nothing  shall 
prevent  the  wife  from  joining,  at 
any  time  during  such  separation, 
in  the  exercise  of  any  joint  power 
given  to  herself  and  her  husband. 

Distinction  between  Co-existence  of  a 
Power  and  the  Fee,   and  extin- 
guishment of  Power  on  accession 
of  Fee. 
Although  a  power,  whether  over 


freeholds  {Maundrell  v.  Maundrell, 
10  Ves.  246)  or  copyholds  {Glass  v. 
Richardson,  9  Hare,  698 ;  2  De  G. 
Mac.  &  G.  668),  may  co-exist  with 
the  fee,  the  latter  being  subject  to 
be  divested  by  an  exercise  of  the 
power  of  appointment  (see  Co.  Litt. 
216a;  Maundrell  v.  Maundrell,  IQ 
Ves.  246) ;  it  seems,  nevertheless, 
that  a  power  given  to  the  owner  of 
a  particular  estate,  whether  appen- 
dant or  in  gross,  will  be  extin- 
guished by  his  acquisition  of  the 
fee  simple.  Cross  v.  Hudson,  3 
Bro.  C.  C.  30. 

Where,  however,  a  power  is 
merged  or  extinguished  by  the  ac- 
cession of  the  fee,  and  the  person 
seised  in  fee  attempts  to  exercise  the 
power,  the  Court  of  Chancery  has 
held  that  the  disposition  so  made 
must  take  effect  out  of  his  interest. 
See  Cross  v.  Hudson,  3  Bro.  C.  C.  30. 
There  an  estate  was  conveyed  to  John 
Hay  for  life,  with  remainders  over, 
and  with  the  ultimate  remainder  to 
the  survivor  of  him  and  his  wife  in 
fee.  And  a  power  was  given  to 
him  by  will  to  appoint  100?.  a  year, 
to  take  effect  after  his  decease.  By 
his  will,  made  in  exercise  of  his 
power,  he  appointed  100?.  charge- 
able on  the  premises.  Afterwards 
his  wife  died  in  his  lifetime,  and 
all  the  intermediate  remainders  be- 
came incapable  of  taking  effect,  so 
that  he  was  seised  in  fee.  Lord 
Thurlow  held  that  the  power  was 
merged  by  the  accession  of  the  fee, 
and  that  the  disposition  made  by 
the  testator  must  take  effect  out  of 
his  interest,  though  the  power  was 
gone. 

So  in  Mortlock  v.  Buller,  10  Ves. 
292,315,  where  the  power  to  trustees 
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of  a  deed  of  settlement  to  sell  was  ex- 
tinguished at  law  by  the  tenant  for 
life's  acquisition  of  the  fee,  Lord 
Eldon  said  that,  though  the  power 
was  gone  at  law,  yet  if  the  purchaser 
entered  into  a  contract  with  the 
trustees,  with  the  approbation  of 
the  tenant  for  life  and  his  wife,  ac- 
cording to  the  deed,  that  contract, 
once  entered  into,  and  having 
bound  the  estate,  though  it  could 
not  be  executed  by  the  power  of 
sale,  should  be  made  good  by  those 
who  had  got  an  interest — ^Ijy  the 
effect  of  their  interest,  if  not  by  the 
authority  of  the  trustees.  See 
also  Shiff  V.  Leslie,  2  H.  &  M.  68. 

How  long  a  Power  lasts;  when  it 
ceases  to  exist. 

Ordinarily  a  power  wiU  continue 
as  long  as  there  are  objects  in  ex- 
istence for  whose  benefit  or  on  whose 
account  it  was  intended  by  the  donors 
of  the  power  that  it  should  be  exer- 
cised. 

A  power,  moreover,  will  not  neces- 
sarily be  extinguished  by  having 
been  once  exercised.  Of  this  the 
power  of  leasing  is  an  obvious 
example.  So  in  Versturme  v.  Gar- 
diner, 17  Bear.  338,  under  a  power 
to  lend  2,500^.  of  the  trust  funds  to 
the  tenant  for  life,  it  was  held  that 
it  was  not  exhausted  by  one  loan, 
but,  after  repajTnent,  the  power 
might  be  exercised  a  second  time. 

So,  a  power  of  jointuring  may 
be  executed  in  favour  of  the  same 
wife  at  different  times,  provided 
that  the  donee  of  the  power  do  not 
in  all  the  executions  exceed  the 
limit  thereof.  2  Sug.  Pow.  310, 
6th  ed. ;  Hervey  v.  Herverj,  1  Atk. 
661  ;    Zouch   v.  Woolston,    2    Burr. 


1136;  1  Black.  281;  Doe  v.  Mil- 
borne,  2  T.  E.  721. 

"Where  a  power  is  given  to  raiso 
money  by  sale  or  mortgage,  the 
question  may  arise  whether  if  a 
mortgage  be  made  first  the  power 
is  not  wholly  exhausted,  so  that  a 
sale  cannot  be  afterwards  made  so 
as  to  exonerate  the  estate.  The 
solution  of  this  question  depends 
upon  the  intention  of  the  parties, 
and  if  they  desire  that  a  sale  should 
be  made  after  a  mortgage  in  order 
to  pay  it  off,  their  intention  should 
be  clearly  expressed.  1  Sug.  Pow. 
539,  6th  ed. ;  Omerod  v.  Hardman, 
5  Ves.  722,  732. 

A  power,  however,  whether  ap- 
pendant or  in  gross,  cannot  be  ex- 
ercised where  all  the  purposes  for 
which  it  was  created  have  ceased 
to  exist ;  as,  for  instance,  where  aU 
the  limitations  in  a  settlement  have 
failed,  and  the  life  estate  of  the 
settlor  becomes  united  with  the  re- 
version in  fee,  so  that  the  power 
is  no  longer  necessary  to  enable 
him  to  dispose  of  his  interest,  for 
it  could  not  be  intended  that  any 
disposition  that  he  might  make 
should  be  superseded  by  the  exer- 
cise of  the  power.  Wheate  v.  Hall, 
17  Yes.  80,  86.  See  also  Mortlock 
V.  Buller,  10  Yes.  292,  315,  ante, 
392;  Wolleij  v.  Jenkins,  23  Beav.  53. 

So  Hkewise  a  power  is  destructible 
directly  the  property  vests  in  atenant 
in  tail  in  possession,  who  can,  if  he 
pleases,  dispose  of  the  whole  estate. 
Per  James,  Y.  C,  in  In  re  Brown's 
Settlement,  10  L.  E.,  Eq.  363. 

A  power  of  sale  may  however 
continue  over  the  whole  as  long  as 
there  is  a  settled  estate  in  anj  part 
of    the    property   subsisting.     See 
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Tfower  v.  Knir/hilmj,  G  Madd.  134. 
Tliero  an  estate  was  devised  to 
trustees  in  fee,  in  trnst  as  to  one 
moiety  for  tlie  devisor's  daughter 
A.  for  life,  with,  remainder  for  her 
children  at  twenty-one ;  and  in 
trust  as  to  the  other  moiety  for  his 
daughter  B.  for  life,  with  remain- 
der for  her  children  at  twenty-one, 
with  power  to  the  trustees  for  the 
time  being  to  sell  during  the  con- 
tinuance of  the  trust.  A  power 
of  leasing  was  also  given  to  the 
trustees.  A.  died,  and  her  chil- 
dren had  attained  twentj'-one. 
The  children  of  B.  were  infants. 
It  was  held  by  Sir  John  Leach, 
V.    C,     that     the     trustees     had 


power  to  sell  the  entirety,  as  the 
testator  must  have  meant  those 
powers  of  ownership  (one  of  which 
was  that  of  leasing)  to  the  trustees 
to  continue  until  there  were  owners 
competent  to  deal  with  the  whole 
estate.  See  also  Taite  v.  Sivinstead, 
26  Beav.  525  ;  In  re  BroxvrCs  Settle- 
ment, 10  L.  E.,  Eq.  349. 

But,  although  the  power  of  sale 
may  be  determined  as  to  one  part, 
the  trusts  whereof  are  exhausted, 
it  may  continue  as  to  the  remaining 
parts  subject  to  continuing  trusts, 
if  such  appears  to  have  been  the 
intention  of  the  donor  of  the  power. 
Wood  V.  White,  4  My.  &  0.  460, 
475,  476. 
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July  17,  1755. 
[Reported  2  Ves.  640.] 

Excessive  Execution  of  Poweks.J — A  widow,  liming  power  to 
ajjpoint  6,000/.  among  her  children,  by  will  cqjpoinfs  1001.  to  her 
daughter  A.,  one-fourth  of  the  residue  to  Iter  daughter  II.,  one-fourth 
to  her  son  J.,  for  their  own  reqiective  use,  and  she  gace  the  remaining 
two-fourths  to  31.  and  J.,  upon  trust,  as  to  one-fourth  part  to  plaec 
it  on  securities  during  the  life  of  another  daughter,  C.  {a  married 
woman),  and  pay  the  interest  to  her  for  her  separate  use,  and  at  her 
decease  up)0H  trust  for  her  children,  as  she  should  hy  writing  in  the 
nature  of  a  will  or  otherwise  appoint,  and  in  default  of  appointment, 
to  her  children  equally ;  if  there  were  no  children,  such  one-fourth, 
if  C.  survived  her  husband,  to  be  piaid  to  her  for  her  only  use;  hut 
if  C.  died  in  the  life  of  her  husband,  at  her  decease  one-third  of  the 
one-fourth  to  go  to  J.,  and  another  one-third  to  M.,  and  the  remaining 
one-third,  together  with  the  remaining  one-fourth  part,  mis  to  be 
in  trust  to  he  applied  as  M.  and  J.  should  think  most  beneficial  for 
the  p>ersonal  support  and  maintenance  of  the  testatrix's  son  F.  his 
wife  and  children,  but  not  for  payment  of  his  debts. 

Held,  that  the  appointment  of  1001.  to  A.,  of  the  two-fourths  to  J. 
and  M.  absolutely,  and  of  a  life  interest  to  C.  for  her  separate  use 
was  good,  but  that  the  provision  for  her  children  was  bad,  the  power 
not  warranting  an  appointment  to  grandchildren,  thoucjh  a  settlement 
might  have  been  made  on  the  marriage  of  C,  hy  which  such  provision 
might  have  been  made. 

Held,  also,  that  if  C.  left  children  at  her  death,  the  limitations  over  of 
her  fourth  would  he  void,  and  it  would  fidl  into  the  residue. 

Held,  also,  that  the  limitation  of  the  one-fourth  in  trust  for  F.  his  wife 
and  ehildreii  teas  a  valid  appointment  to  A.  absolutely  {sed  qucere), 
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and  that  the  proviso,  hy  ichich  what  F.  took  was  not  to  be  liable  to 
his  debts,  icas  void. 
A  jjower  may  be  good  and  bad  in  part,  and  the  excess  only  void,  ichere 
the  execution  is   complete,  and  the  bounds  bettceen  it  and  the  excess 
clear. 

JAMES  ALEXANDER  by  will  bequeaths  to  two  trustees  6,000/., 
describing  particularly  the  funds  of  which  it  consisted,  upon  trust  to 
pay  the  interest  and  produce  to  his  wife  for  life,  and  directs  them  to 
place  the  same  out  at  interest  with  her  consent ;  "  and  I  give  unto 
my  said  wife  the  absolute  disposal  of  the  said  sum  of  6,000/.  unto  and 
among  such  children  begotten  between  us,  and  in  such  proportion  as 
she  shall  by  last  will  and  testament,  or  by  any  other  deed  or  deeds, 
writing  or  writings,  to  be  executed  by  her  in  her  lifetime,  attested  by 
two  or  more  credible  witnesses,  direct,  limit  and  appoint ;"  he  then 
directs  the  tnistees  to  pay  the  same  according  to  such  will  or  appoint- 
ment ;  and  for  want  of  such  a  will  or  appointment  that  the  said  6,000/. 
should  fall  into  and  go  in  the  same  manner  as  the  residue  of  his  per- 
sonal estate ;  but  if  his  wife  should  think  fit  to  apply  in  her  lifetime 
any  part  of  the  said  6,000/.  as  an  increase  of  another  of  the  portions 
given  by  the  will  to  his  said  children,  or  any  of  them,  for  their  better 
advancement  in  marriage  or  otherwise  in  the  world,  then  the  trustees 
should,  out  of  the  said  6,000/.,  issue  and  pay  such  part  thereof  for  the 
benefit  of  such  children  as  his  wife  should  by  any  writing  as  aforesaid 
direct  and  appoint. 

The  mother  makes  her  Avill,  there  being  then  five  of  the  children 
living,  she  thereby  recites  her  power,  and  in  pursuance  thereof  gives 
to  her  daughter  Anne  100/.,  to  be  paid  out  of  the  sum  of  5,390/.,  which 
she  computed  to  be  the  only  remaining  sum  of  6,000/.,  after  deducting 
what  she  had  before  paid  to  some  of  her  children ;  and  as  to  the  re- 
maining produce,  after  payment  of  the  said  100/.,  she  disposes  to  her 
daughter  Mary  and  son  James,  for  their  own  respective  use,  each  one 
full  fourth  part  thereof,  (the  whole  into  four  parts  equally  to  be  divided,) 
and  to  the  said  Mary  and  James  also  the  other  remaining  two  fourth 
parts ;  but  as  to  those  two  fourth  parts  upon  the  trusts  following,  A"iz. 
as  to  one  of  the  same  to  place  out  or  continue  on  sectuities  during  the 
life  of  their  sister,  her  daughter  Catherine,  wife  of  Thomas  Clipjjerton, 
and  to  pay  the  interest  thereof  to  such  person  or  persons  and  for  such 
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purposes  as  she  shall  from  time  to  time  direct,  and  iu  default  of  such 
direction  into  her  own  proper  hands,  my  will  being  that  such  interest 
shall  be  for  her  separate  use  and  disposal,  and  not  subject  to  the  debts, 
control  or  engagements  of  her  present  or  any  future  husband ;  and 
upon  trust  at  her  decease  to  pay  and  apply  the  principal  of  such  fourth 
part  to  such  child  or  children,  if  any,  as  she  shall  happen  to  have 
living  at  her  decease,  in  such  manner  as  she  shall  by  writing  under 
her  hand  in  nature  of  a  Avill  or  otherwise  appoint ;  and,  for  want  of 
such  appointment,  to  such  child,  if  but  one,  if  more,  to  them  equally ; 
in  default  of  such  child  or  childi-en  the  principal  of  such  fourth  part, 
if  she  survives  her  husband,  to  be  wholly  paid  to  her  for  her  only  use 
and  benefit ;  but  if  she  dies  in  his  life  the  said  principal  at  her  decease 
to  go  to  the  said  James  and  Mary,  yet  for  their  own  respective  benefit 
only  as  for  one  third  part  thereof  to  each  of  them  ;  and  as  to  the  other 
third  part  thereof,  and  also  as  to  the  other  of  such  remaining  two 
fourth  parts,  whereof  no  disposition  is  herein  yet  made,  upon  trust  to 
pay  and  apply  the  principal  and  interest  thereof,  or  any  part  of  either, 
from  time  to  time,  weekly  or  otherwise,  in  such  manner  as  the  said 
Mary  and  James,  their  executors,  administrators  or  assigns  shall  in 
their  discretion  think  most  beneficial  for  the  personal  support  and 
maintenance  of  their  brother,  my  son  Francis,  and  his  wife  and  chil- 
dren, but  not  for  the  payment  of  his  debts. 

Sir  Thomas  Clarke,  M.  E.,  said,  there  were  some  particularities  in 
the  case,  and  he  would  consider  it,  and  the  next  day  delivered  his 
opinion. 

Considering  the  nature  of  the  power,  the  wife  was  confined  as  to 
the  objects  to  give  it  to,  but  left  to  her  discretion  as  to  apportioning 
it  among  them.  In  consequence  of  this  she  was  obliged  to  give  the 
whole  among  the  children, — every  child  must  have  some, — such  share 
as  she  pleased,  provided  it  were  not  illusory  (a) ;  which  has  been  the 
language  of  the  Court  as  to  such  appointments.  If  then  she  might 
apportion  as  she  pleased,  it  is  necessarily  implied  in  that,  that  she 
might  apportion  it  out  in  such  manner  as  she  pleased ;  for  it  is  such 
kind  of  proportions,  as  she  should  think  fit ;  and  therefore  the  power 
in  the  first  part  of  the  will  does  not  diiier  from  the  latter  part,  Avhere 
the  word  maimer  is  added ;  for  the  first  word  means  kind  of  propor- 

{a)  See  now  1  "WiU.  4,  c.  46  ;  37  &  38  Vict.  c.  37  ;  and  1  L.  Cas.  Eq.  43S,  445,  othed. 
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tions.  This  is  the  nature  of  the  power  (h)  ;  consequently,  she  might 
give  an  interest  for  life  in  a  particular  share  to  one  child,  or  limit  the 
capital  of  the  same  share  to  another,  or  even  go  so  far  as  to  limit  it 
to  a  third  child  upon  a  contingenoy;  provided  she  doled  out  the 
whole  in  these  various  ways  among  all  the  children  only.  One 
restriction  she  was  under,  that  she  could  not  have  given  any  one 
child  merely  a  reversionary  interest  (c)  ;  for  it  ^YSLS  intended  as  a  pro- 
vision, and  therefore  it  would  he  deemed  illusory.  The  power  did 
not  require  that  she  should  dole  it  out  in  gross  sums,  and  give  each 
child  an  absolute  interest  in  that  gross  sum  ;  for  which,  among  several 
other  cases,  Thwaytes  v.  Bye,  2  Yern.  80,  is  a  strong  authority  that 
such  a  power  will  enable  the  giving  particular  interests,  and  to  appor- 
tion such  interest  as  a  general  power  of  apportioning  land  itself 
would.  As  this  is  necessarily  implied,  there  is  nothing  in  the 
objection,  that  where  this  is  designed  the  power  is  more  extensive, 
and  words  added. 

As  this  is  the  nature  of  the  power,  consider  what  is  done  under  it. 
It  is  observable,  that  in  consequence  of  the  nature  of  the  power,  the 
mother  has  given  to  each  of  the  five  children  then  alive  a  share  in 
possession,  not  merely  a  reversionary  interest,  which  I  should  have 
doubted  whether  it  would  be  good.  The  100/.  to  Anne,  and  the  one- 
fourth  of  the  residue  to  James,  and  the  other  fourth  to  Mary  abso- 
lutely, are  undoubtedly  good  ;  so  is  the  interest  to  Catherine  for  life 
in  the  other  fourth  part ;  and  the  giving  it  to  her  separate  use  is  so 
far  from  being  an  objection,  that  it  is  more  strictly  carrying  into 
execution  the  will  of  the  father,  a  stronger  execution  of  the  power 
agreeably  to  his  intent. 

But  next  the  provision  for  the  children  of  Catherine  is  not  a  good 
appointment.  The  mother  had  a  power  to  do  something  similar  to 
this,  but  in  another  way  ;  for  though  that  power  woiild  have  enabled 
her,  for  better  advancement  in  marriage,  to  make  a  strict  settlement, 
that  is  implicitly  contained  in  that  power  to  limit  any  share  she 
thought  fit  to  give  for  advancement  of  marriage,  in  that  way ;  but 
she  has  not  taken  that  method,  for  she  has  made  a  disposition  of  it 
by  her  will,  and  therefore  it  must  correspond  with  every  circumstance 
in  that  will.     No  case  will,  under  a  power  {d )  to  appoint  to  children, 

(i)  2  Brown,  22.  ought  to  prevail  so  far  as  the  power  cx- 

(e)  1  Brown,  450.  tends.     Cowpe)-,   637  ;   2  Brown,   30,   64, 

[cl)  Though  an  appointment  to  grand-  where  Sir  Lloyd  Kenyon,   M.  R.,  held, 

childi'en  under  such  a  power  is  void,  yet  it  that  the  excess  only  wasvoid.  3  Burr.  1626. 
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warrant  a  gift  to  grandchildren  :  there  is  a  case  in  point  to  that,  if  it 
needed  it,  in  Vernon;  bnt  it  clearly  cannot.  T/nccii/fes  v.  Bi/e  (2 
Vern.  80)  is  more  like  an  authorit}''  on  that  side  of  the  question  ;  bnt 
that  is  no  authority  to  contradict  the  reason  of  the  thing,  that  the 
appointment  to  the  children  is  bad. 

Next,  as  to  the  contingent  interest  to  Catherine  if  she  had  no 
children  and  she  survived  her  husband  ;  but,  in  default  thereof,  two- 
thirds  to  James  and  Mari/ ;  the  other  third  to  go  over  with  the  other 
fourth  to  Francis  :  suppose  Catherine  leaves  children  at  the  time  of 
her  death,  it  is  impossible  any  of  these  limitations  over  should  take 
effect ;  it  will  fall  into  the  residue,  because  it  was  no  appointment, 
being  only  a  partial  appointment  of  that  fourth,  given  only  to 
Catherine  for  life;  and  the  children,  though  they  could  not  take 
themselves,  would  yet  prevent  the  limitation  over. 

But  the  most  material  limitation  is  that  given  last  to  Francis,  his 
wife  and  children.  Consider  the  effect  of  this  appointment ; — first 
on  a  supposition  that  this  discretionary  power  was  good,  and  had 
been  exercised  by  James  and  Manj.  It  is  clear  they  could  not  have 
duly  exercised  that  power  without  giving  a  share  to  the  wife  and 
children  of  Francis  ;  otherwise  it  is  not  consistent  with  the,  mother's 
intent ;  nor  can  I  say  they  could  discreetly  have  given  the  whole  to 
Francis  ;  and  it  is  clear,  that  if  they  had  exercised  this  power  to  the 
v/ife  and  children,  it  would  have  been  bad.  If  they  had  given  any- 
thing (as  they  must  something  in  consequence  of  their  power),  it 
would  have  been  giving  so  much  contrary  to  the  intent  and  effect  of 
the  power ;  but  I  am  clearly  of  opinion  this  discretionary  power  was 
not  good ;  because,  if  there  is  a  power  to  A.  of  personal  trust  or 
confidence,  to  exercise  his  judgment  and  discretion,  A.  cannot  say 
this  money  shall  be  appointed  by  the  discretion  of  B.,  for  delegatus 
non  potest  delegare.  It  was  determined  by  the  Lord  Chancellor 
(Lord  Hardwicke)  in  Attorney  v.  Berrynian,  Feb.  11,  1752,  where  a 
personal  estate  was  given  to  such  charitable  use  as  one  Dr.  Bern/man 
should  appoint ;  he  directed  the  money  to  be  applied  as  another 
Dr.  Berryman,  his  brother,  should  appoint,  which  the  Court  would 
not  allow. 

Next  consider  the  consequence  of  this;  if  the  power  could  not 
be  exercised,  will  it  devolve  on  the  Court  ?     It  clearly  cannot  (e) ; 

[e)  1  Ves.  GO. 
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for  powers  devolving  on  the  Court  are  powers  well  created  in 
the  original;  but  such  as  by  accident  (/),  as  the  death  of  persons, 
cannot  be  executed  by  those  persons  ;  there  is  a  natural  substitution 
of  the  Court  in  the  room  of  those  persons.  But  if  a  power  is  void 
in  the  original,  there  is  nothing  to  devolve  on  the  Court. 

It  is  the  same  as  if  the  mother  had  given  it  herself  indefinitely  for 
the  benefit  of  Francis,  his  wife  and  children,  laying  the  discretionary 
power  out  of  the  case,  as  if  never  inserted  in  the  will ;  and  certainly, 
so  far  as  the  wife  and  children  were  to  have  the  benefit  of  it,  that 
would  not  be  good.  Nobody  could  say  how  much  the  wife  and 
children  were  entitled  to,  because  it  is  given  indefinitely.  Had  it 
been  free  from  that  circumstance  of  iincertainty,  how  much  each  was 
to  take,  it  would  be  void  as  to  the  mfe  and  children  just  as  that 
given  to  Catherine.  Suppose  she  had  given  it  to  the  husband,  his 
wife  and  children,  in  gross  sums  absolutely,  equallj^  to  be  divided, 
that  would  have  been  bad  and  an  excess  of  her  power ;  and  if  it  had 
been  such  a  partial  appointment,  so  far  as  void,  it  would  have  fallen 
into  the  residue. 

The  material  question  then  is  as  to  the  consequence  of  this,  whether 
the  wife  and  children  being  incapable  of  taking,  will  carry  the  whole 
to  Francis,  or  whether  any  mecliiim  can  be  found  out,  it  is  said,  to 
carry  the  whole  to  Francis ;  because  the  execution  of  a  power  may 
be  good  in  part  and  bad  in  part ;  and  that  even  at  law  an  irregular 
execution  of  a  power  will  be  supported,  and  not  amount  to  no  execu- 
tion at  all  {(j) ;  and  that  in  many  cases  only  the  excess  of  a  power 
will  be  void,  the  residue  good.  All  that  I  admit;  first,  that  the 
execution  of  a  power  may  be  good  and  bad  in  part ;  but  the  con- 
sequences of  this  wHl  be  various,  as  the  circumstances  of  the  cases 
are;  as  suppose  a  power  to  a  man  to  appoint  1,000/.  among  his 
children;  he  appoints  100/.  among  the  childi-en,  and  900/.  among 
others  who  are  strangers,  the  appointment  of  the  900/.  wiU  be  so 
absolutely  void,  as  that  it  will  not  be  prevented  from  going  over,  if 
limited  over  for  want  of  appointment,  as  if  he  had  made  none ;  and 
something  of  this  has  happened  in  this  case,  or  may  happen,  as  to 
Catherine.  On  the  other  hand,  if  the  father  gives  the  whole  1,000/. 
to  his  children,  and  annexes  a  condition  that  they  shall  release  a  debt 

(/)  In  such  case  the  Court  must  be  Per  Lord  Mansfield,  Dumf.  &  East,  438, 
governed  by  the  Statute  of  Distributions.       u.  ;  1  Brown,  451. 

(y)  2  Ves.  642. 
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owiug  to  them,  or  pay  money  over,  the  appointment  of  1,000/.  would 
be  absolute,  and  the  condition  would  be  only  void ;  and  the  boundaries 
between  the  excess  and  proper  execution  are  precise  and  apparent. 
The  ground  and  principle  of  all  this  is,  that  where  there  is  a  complete 
execution  of  a  power,  and  something  c,v  ahundanti  added,  which  is 
improper,  there  the  execution  shall  be  good,  and  only  the  excess  void ; 
but  where  there  is  not  a  complete  execution  of  a  power,  where  the 
boundaries  between  the  excess  and  execution  are  not  distinguishable, 
it  will  be  bad.  Suppose  one  has  power  to  jointure  a  wife  for  life,  and 
appoints  to  her  for  ninety-nine  years,  if  she  so  long  live,  as  in  the 
case  of  Mr.  Neiqjort,  at  law  it  was  held  in  B.  E,.  to  be  void,  but  in 
equity  good  ^jro  tanto ;  because  he  has  done  less  than  his  power,  and 
it  clearly  appears  how  much  less  the  boundaries  are  clear  and  dis- 
tinguishable. If  the  wife  should  outlive  the  ninety-nine  years,  the 
estate,  as  to  the  residue  of  her  life,  will  be  undisposed  of,  and  will  go 
over  to  the  remainderman  or  other  person  entitled.  Now  to  put  a 
case  vice  versa,  suppose  a  person  has  power  to  lease  for  twenty-one 
years,  and  he  leases  for  forty,  that  shall  be  good  for  the  twenty-one, 
because  it  is  a  complete  execution  of  the  power,  and  it  appears  how 
much  he  has  exceeded  it.  If  the  Court  can  see  the  boundaries,  it 
will  be  good  for  the  execution  of  the  power,  and  void  as  to  the  excess. 
Now,  is  this  appointment  for  the  benefit  of  Francis,  his  wife  and 
children,  a  complete  execution  as  to  Francis  ?  (for  that  is  contended 
for).  I  think  certainly  not ;  for  the  wife  atd  children  were  to  have 
something,  and  so  far  as  something  is  designed  for  them  it  is  bad, 
and  there  is  no  possibility  of  distinguishing  how  much  she  has 
exceeded  the  power ;  it  falls,  therefore,  within  neither  of  those  cir- 
cumstances, which  are  essentially  necessary. 

But  it  is  proper  to  consider  if  there  is  no  other  way  to  make  this 
good ;  because  the  Coui-t  will  strongly  lean  in  favour  of  that  side 
if  it  can.  I  own  I  incline  to  think  there  is  a  method.  Suppose 
the  mother,  instead  of  using  the  words  she  has,  had  given  this 
one-fourth  to  be  applied  in  such  way  as  was  most  beneficial  for  (li) 
her  son  and  his  wife  and  children,  if  they  shall  by  law  be  capable, 
I  should  not  have   doubted,   but   that    as   the  wife   and   children 

(A)  Lord  St.  Leonards  has  observed  that  Jessel,  M.  E. ,  agrees  -with  Lord  St.  Leo- 

the  reasoning  of  Sir  T.  Clarke,  M.  R.,  on  nards,  and  otserves  that  the  decision  on 

this  point  is  artificial  and  not  satisfactory.  this   point   ' '  has  heen  overruled  by  the 

Sug.  V.  &  P.  504,  505,  8th  ed.     See  also  authorities." 
Jn  re  Kerr's  Trusts,  4  Ch.  D.  602,  -where 

T.L.C.  D   D 
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are  not  by  law  capable,  it  woulcl  be  absolute  to  Francis;  and 
the  question  is,  whether  there  is  any  difference.  This  bears  an 
analogy  to  what  the  dispositions  by  the  mother  would  be  if  she 
had  given  it  to  a  son  by  name  who  never  appeared  to  have 
existence,  or  was  never  capable  of  taking ;  if  given  to  these  four 
indefinitely,  and  three  were  incapable  of  taking,  the  fourth  would 
have  the  whole,  must  take  such,  as  the  others  were  incapable  of 
taking.  It  falls  within  the  reason  of  the  late  case  of  Sitmphrey  v. 
Taijlmr  (1  Amb.  136)  ii),  where  a  personal  estate  was  given  to  two  in 
joint  tenancy,  one  was  outlawed,  and,  therefore,  the  testatrix  made  a 
codicil,  whereby  she  adeemed  what  was  given  to  one  of  the  two ;  the 
question  was,  whether  the  other  joint- tenant  should  take  only  a 
moiety,  but  the  Court  held,  he  was  to  take  what  the  other  did  not. 
They  were  to  take  the  whole  between  them,  the  mother  never 
designed  this  fourth  part  should  fall  into  the  residue,  and  it  would  be 
extremely  hard  that  it  should.  Then  he  \_Francis'\  will  be  entitled 
to  the  whole  of  that. 

As  to  the  subsequent  restraint,  that  it  should  be  exempt  from  debts, 
she  has  there  exceeded  the  power  given  by  the  law,  as  in  the,  other 
case  she  exceeded  the  power  given  by  her  husband ;  for  it  will  be  left 
to  take  the  fate  of  being  his  property,  and  subject  to  be  come  at  as 
his  creditors  shaU  think  fit.    • 

I  declare,  therefore,  that  the  execution  of  the  power,  so  far  as  it 
concerns  other  persons  than  the  children  of  the  testator,  is  void  and 
of  no  effect. 

Note. — At  the  bar  was  cited  the  case  of  Lord  Comoay,  who, 
having  power  to  grant  leases  of  his  estate  by  one  instrument, 
granted  several,  some  of  which  were  not  within  the  power ; 
and,  though  all  were  within  the  same  instrument,  they  were 
considered  as  several  leases,  and  it  was  sent  to  the  Master 
to  separate  them. 

Also  The  Bean  and  Chapter  of  St.  Paul's  Case,  to  show  that 
where  a  power  exceeded  is  void  at  law  in  the  whole,  this 
Court  will  hold  it  good  as  an  agreement,  and  direct  a 
specific  performance,  restraining  the  contract  according  to 
the  power,  as  was  done  there. 

(i)  Sed  vide  Jii  re  lurr's  Trusts,  i  Ch.  D.  600. 
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Alexander  v.  Alexander  is  usually 
cited  as  a  leading  authority,  vlieu 
the  question  is  discussed,  whether 
there  has  been  an  excessive  execu- 
tion of  a  power  and  what  are  the 
effects  thereof.  The  principle  upon 
which  Courts  deal  with  excessive 
executions  of  powers  is  well  laid 
down  there  by  Sir  Thomas  Clarke, 
M.  E.,  viz. — that  "  where  there  is 
complete  execution  of  a  power,  and 
something  ex  abundanti  added, 
which  is  improj)er,  there  the  execu- 
tion shall  be  good,  and  only  the 
excess  void  ;  but  where  there  is  not 
a  complete  execution  of  a  power, 
and  the  boundaries  between  the  ex- 
cess and  execution  are  not  distin- 
guishable, it  will  be  bad."  Ante, 
p.  401. 

It  is  proposed  here  to  consider 
when  the  execution  of  a  power  may 
be  excessive;  first,  where  objects  are 
included  not  intended  by  the  power ; 
secondly,  in  the  amount  or  quantity 
of  the  subject-matter  of  the  appoint- 
ment ;  thirdly,  by  the  imjDosition  of 
conditions  not  authorized  by  the 
power ;  fourthly,  where  a  power, 
executed  substantially,  though  not 
strictly  modo  et  forma,  is  valid  in 
equity. 

Excess  in  the  execution  of  powers 
by  transgressing  the  rule  against 
perpetuities  will  be  considered  in 
the  note  to  Cadell  v.  Palmer,  post. 

I.  As    to    an    Excessive   Execution 
of  a  Power  tvith  regard  to  its 
Objects. 
Where  a  person  has  power  to  ap- 
point to  certain  objects,  it  is  clear 
that  he  will  not  be  able  to  appoint 
to  others.     Thus,  for  instance,  as 
was  decided  in  the  principal  case,  a 


power  to  appoint  to  children  wiU  not 
authorize  a  gift  to  grandchildren. 
Bristmv  v.  Warde,  2  Ves.  jun.  336  ; 
Butcher  v.  Butcher,  IV.  &  B.  79  ; 
Palmer  v.  Wheeler,  2  Ball.  &  B. 
27 ;  Ex  parte  Bernard,  6  Ir.  Ch. 
Eep.  133;  Kennerley  v.  Kennerley, 
10  Hare,  160. 

So  a  power  to  appoint  to  children 
born  before  the  appointment  will 
not  extend  to  those  bom  afterwards. 
In  re  Farncombe^s  Trusts,  9  Ch.  D. 
Go2. 

So,  likewise,  a  power  to  appoint 
to  children  living  at  the  time  of  the 
decease  of  one  of  their  parents  will 
not  authorize  an  appointment  to  a 
child  who  has  died  before  such 
parent,  though  he  may  have  sur- 
vived the  appointor.  Denning  v. 
Ellerton,  26  Beav.  231.  See  also 
Mapleton  v.  Mapleton,  4  Drew.  515  ; 
Hanbury  v.  Tyrell,  21  Beav.  322  ; 
Neatherway  v.  Fry,  Kay,  172.  So 
likewise,  in  Waring  v.  Lee,  8  Beav. 
247",  where  a  testator  gave  his 
widow  power  by  deed  or  will  to 
appoint  "to  nephexcs  and  nieces, 
grand-nephews  and  nieces,"  it  was 
held  by  Lord  Langdale,  M.  R.,  that 
she  was  not  authorized  to  make  an 
appointment  to  a  grandniece  for 
life,  with  remainder  to  her  children. 
"Is  there,"  said  his  Lordship, 
"  any  indication  in  the  present  ease 
of  including  the  children  of  grand- 
nephews  and  nieces  in  the  expres- 
sions ' grandnephews  and  nieces?' 
I  think  there  is  none.  In  the  ab- 
sence of  such  indication,  and  the 
power  not  literally  extending  to 
make  the  grandchildren  objects  of 
the  power,  I  must  hold  that  the 
appointment  in  favour  of  the  chil- 
dren of  the  grandnieces  is  invalid." 

D   D    2 
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See  Hewitt  v.  Lord  Dacre,  2  Keen, 
622. 

Where,  however,  the  donor  of  the 
power  uses  the  words  children  and 
grandchildren  indiscriminately,  the 
Court,  iipon  a  slight  indication  of 
intention,  extends  the  word  beyond 
its  strict  limits.  Such  was  the  case 
of  Hussey  v.  Dillon  (Amh.  603 ; 
S.  C.  nom.  Hussey  v.  Berkeley  2 
Eden,  196),  in  which  a  great-grand- 
child had  been  described  as  a  grand- 
child, and  the  case  of  James  v. 
Smith  (14  Siiu.  216),  in  which  the 
expressions  "  nephew"  and  "chil- 
dren of  nephews"  had  been  used 
eonvertibly.  Per  Lord  Langdale, 
M.  E.,  in  Waring  v.  Lee,  8  Beav. 
249. 

In  Thomas  v.  Lloyd,  25  Beav. 
620,  a  testator  gave  his  wife  a  power 
of  appointment  in  favour  of  "his 
children,  including  grandchildren 
and  more  remote  issue,  such  issue 
coming  into  being  in  the  lifetime 
of  his  wife."  It  was  held  by  Sir 
J.  EomUly,  M.  E.,  that  under  an 
appointment  to  grandchildren,  a 
grandchild  born  after  the  decease 
of  the  testator's  widow  might  take. 
Since  his  Honor  considered  that 
the  words  ' '  such  issue  coming  into 
being  in  the  lifetime  of  my  wife  " 
related  only  to  the  more  remote 
issue  mentioned  immediately  pre- 
ceding them,  and  not  to  the  grand- 
children. 

A  power  to  appoint  a  fund  to  a 
daughter  wiU  not  authorize  an  ap- 
pointment to  her  husband,  even 
although  if  the  appointment  had 
been  made  to  his  wife,  he  would 
have  been  entitled  to  the  fund  in 
his  marital  right.  Hanhnry  v. 
Tyrell,  21  Beav.  322. 


Where  there  has  been  an  excess 
in  the  execution  of  a  power,  by 
giving  a  share  or  partial  interest  to 
a  stranger,  if  the  excess  in  the  ex- 
ecution of  the  power  for  the  benefit 
of  tho  stranger  is  clearly  distin- 
guishable from  the  benefits  pro- 
vided for  the  objects  of  the  power, 
the  latter  will  be  valid.  Thus  if  a 
man  have  power  to  appoint  1,000Z. 
among  his  children,  and  he  ap- 
points 100?.  among  his  children, 
and  900?.  among  others  who  are 
strangers  ;  the  appointment  of  the 
100?.  wiU  be  valid,  but  that  of  the 
900?.  will  be  absolutely  void,  so 
that  it  will  not  be  prevented  from 
going  over,  if  limited  over  for  want 
of  appointment,  as  if  he  had  made 
none.     See  ante,  p.  400. 

So  Hkewise  in  Crazier  v.  Crozier, 
2  C.  &  L.  294 ;  iS.  C.  3  D.  &  War. 
373,  where  upon  the  marriage  of  A. 
certain  lands  were  by  settlement 
conveyed  to  A.  for  life,  and  after 
his  decease  to  such  of  his  children 
as  he  should  by  deed  or  will  appoint, 
and  to  their  heirs  and  assigns,  and 
for  default  of  appointment  to  such 
children  equally.  A.  having  several 
children  devised  these  lands  to  his 
wife  for  her  life,  upon  condition 
that  she  should  support,  maintain 
and  educate  the  children,  and  after 
her  decease  to  A.'s  son  John.  It 
was  held  by  Lord  Chancellor  Sug- 
den,  that  the  gift  to  the  wife  was 
void,  but  that  the  trusts  in  favour 
of  the  children  were  valid,  and  that 
the  gift  to  the  son  was  good,  the 
execution  of  the  power  being  void 
only  for  the  excess  and  not  in  toto. 
See  also  Harvey  v.  Siracey,  1  Drew. 
73. 

Again,  if  an  appointment  be  made 
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to  persons  -wlio  are  and  persons  who 
are  not  objects  of  the  power,  as 
tenants  in  common,  the  appoint- 
ment to  the  persons  not  being  ob- 
jects of  the  power  will  be  void,  and 
their  shares  will  go  as  in  default  of 
appointment.  Thus  in  Sadie?-  v. 
Pratt,  5  Sim.  682,  where  E.  having 
four  children  by  her  first  husband, 
and  three  by  her  second,  and 
having  a  power  to  appoint  a  fund 
amongst  the  former  only,  appointed 
it  amongst  nil  her  children  equally, 
and  declared  that  if  her  children 
by  her  first  husband  should  refuse 
to  share  the  fund  with  her  other 
children  the  whole  fund  should  go 
to  her  youngest  child  by  her  first 
husband.  It  was  held  by  Sir  L. 
Shadwell,  V.  C,  that  the  first  class 
of  children  took  each  one-seventh 
of  the  fund  under  the  appointment, 
and  that  the  appointment  to  the 
children  of  the  second  marriage 
being  void  the  shares  given  to  them 
went  as  in  default  of  appointment. 
In  re  FarnconMs  Trusts,  9  Ch. 'D. 
652. 

In  one  of  the  points  determined 
in  Alexander  v.  Alexander,  the 
donee,  who  had  power  to  appoint  a 
sum  of  money  among  her  children, 
gave  one  part  thereof  "  upon  trust 
to  pay  and  apply  the  principal  and 
interest  thereof,  or  any  part  of 
either,  from  time  to  time,  weekly  or 
otherwise,  in  such  manner  as  the 
trustees,  their  executors,  adm.inis- 
trators  or  assigns,  should  in  their 
discretion  think  most  beneficial  for 
the  personal  support  and  mainte- 
nance of  her  son  Francis,  and  his 
wife  and  children,  but  not  for  pay- 
ment of  his  debts."  It  was  held  by 
Sir  Thomas  Clarke,  M.  E.,  as  the 


wife  and  children  were  not  by  law 
capable  of  taking,  Francis  was  en- 
titled to  the  whole  absolutely.  It 
is,  however,  doubtful  whether  the 
decision  upon  this  part  of  the  case 
is  right,  as  it  seems  scarcely  pos- 
sible to  separate  the  gift  to  the 
husband  from  that  to  his  wife  and 
children  (ante,  401).  See  Sugd. 
Pow.  505,  8th  ed. ;  Martin  v.  Swan- 
nell,  2  Beav.  249;  Crazier  y.  Crazier, 
3  Dru.  &  "War.  353.  See  also  In  re 
Kerr's  Tricsts,  4  Ch.  D.  602  ;  where 
Sir  Gr.  Jessel,  M.  E.,  observes  that 
the  decision  on  this  point  in 
Alexander  v.  Alexander  "in  effect 
was,  that  although  there  was  no 
possibility  of  ascertaining  what 
shares  the  appointees  were  intended 
to  take,  yet  the  one  object  took  the 
whole,  and  that  it  has  been  over- 
ruled by  later  authorities." 

In  the  case  of  Lloyd  v.  Lloyd, 
26  Beav.  96,  there  was  a  power  to 
appoint  to  children,  ' '  with  such 
directions  or  regulations  for  main- 
tenance, education  and  advancement 
as  their  mother  should  appoint." 
The  mother  appointed  the  income 
to  the  children's  father,  until  the 
youngest  attained  twenty-one,  in  or 
towards  the  maintenance  and  edu- 
cation of  all  her  children.  It  was 
held  by  Sir  J.  Eomilly,  M.  E.,  that 
the  appointment  was  invalid.  See 
also  In  re  Brown's  Trust,  1  L.  E., 
Eq.  74. 

It  seems  that  where  an  appoint- 
ment of  personalty  is  made  to  objects 
of  the  power  and  strangers  as  joint- 
tenants,  if  it  appear  to  have  been 
the  intention  of  the  appointor  that 
they  should  take  equal  shares,  the 
objects  will  not  be  entitled  to  the 
whole  fund,  but  only  to  the  shares 
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intended  for  them,  and  tliat  the 
shares  intended  for  the  strangers 
will  go  as  in  default  of  appointment. 
See  In  re  Kerr's  Trusts,  4  Ch.  D. 
600 ;  Bruce  r. Bruce,  1 1 L.  E.,  Eq.  37 1 . 

But  it  seems  that  in  the  case  of  a 
similar  appointment  of  realty,  the 
object  of  the  power  would  take 
the  whole.  Humphreij  v.  Tayleur, 
Amb.  138. 

If  partial  interests  are  given  to 
persons  who  are  objects  of  the 
power,  with  remainders  over  to  per- 
sons who  are  not,  the  remainders 
over  only  will  be  void,  and  the 
objects  of  the  power  wiU  take  the 
partial  interests  conferred  upon 
them  [Brudenell  v.  Elwes,  1  East, 
•i42;  7  Ves.  382;  2  T.  E.  254; 
Routledge  v.  Dorril,  2  Ves.  jun. 
357;  Smith  v.  Lord  Camelford,  lb. 
698 ;  Crompe  v.  Barrow,  4  Ves. 
681 ;  Adams  v.  Adams,  Cowp.  651 ; 
Hanlury  v.  Tyrell,  21  Beav.  322)  ; 
nor  is  it  any  reason  for  setting 
aside  the  whole  appointment  that 
the  donee  of  the  power  would  not 
have  made  svioh  an  appointment 
could  he  have  foreseen  that  any  in- 
equality would  have  arisen  from  a 
failure  of  a  part  of  the  appointment. 
Bristow  V.  Warde,  2  Ves.  jun.  336, 
350. 

Where  an  appointment  by  will 
is  void  as  having  been  made  to 
strangers,  if  there  be  a  gift  of  the 
residue  of  the  property  to  be  ap- 
pointed to  objects  of  the  power, 
they  will  take  the  lapsed  fund  as 
part  of  the  residue  {Falkni-r  v. 
Butln;  Amb.  514  ;  Oke  v.  Heath,  1 
Ves.  135),  even,  it  seems,  although 
the  gift  of  the  residue  is  contingent 
upon  an  event  which  never  happens. 
See  In  re  Meredith's  Trusts,  3  Ch. 


D.  757  ;  In  re  Hurries'  Trusts, 
John.  199 ;  sed  vide  Ratcliffe  v. 
Hampson,  1  Jur.,  N.  S.  1104. 

But  where  there  is  a  definite  fund 
subject  to  a  power  of  appointment 
by  will  amongst  certain  objects,  and 
the  testator  appoints  one  sum,  part 
of  the  fund,  to  a  stranger  to  the 
power,  and  gives  the  "balance" 
of  the  fund  to  an  object  of  the 
power,  after  a  mere  charge  which 
fails  in  consequence  of  its  being 
made  in  favour  of  persons  not  ob- 
jects of  the  power,  the  object  of  the 
power  wiU  take  the  balance  free 
from  the  charge ;  but  will  not  take 
the  sum  the  appointment  of  which 
was  invalid  in  consequence  of  its 
being  appointed  to  a  stranger. 
This  distinction  is  well  illus- 
trated in  the  case  of  In  re  Jeaf- 
ferson's  Trusts,  2  L.  E.,  Eq.  276; 
there  the  testatrix  appointed  a 
legacy  of  lOOZ.,  part  of  a  definite 
fund,  to  a  stranger  to  the  power, 
and,  after  payment  of  legacies  to 
objects  of  the  power,  appointed  the 
balance  amounting  to  260Z.  to  pay 
her  own  debts,  and  "should  any 
surplus  remain,"  she  gave  the  same 
to  E.,  an  object  of  the  power.  It 
was  held  by  Sir  AV.  Page  Wood, 
V.  C,  that  the  100^.  was  imap- 
pointed,  and  did  not  pass  to  E., 
but  that  the  260Z.  was  weU  ap- 
pointed to  E.,  freed  from  the  charge 
of  the  debts,  which  failed  as  an 
invalid  appointment. 

Where  an  appointment  is  to  a 
class,  some  of  whom  are  within, 
and  others  not  within  the  proper 
limits  of  the  power,  if  the  class  of 
persons  is  ascertained,  so  that  you 
can  point  to  A.,  who  is  within  the 
limits,  and  say  so  much  is  to  go  to 
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Hm,  though  the  others  are  not 
Tvithin  the  limits,  j-et  the  appoint- 
ment to  A.  shall  take  effect.  Jlar- 
vcij  V.  Sfraccy,  1  Drew.  117;  per 
Kindersley,  V.  C. 

But  if  the  appointment  is  to  a 
class,  some  of  -n-honi  may,  and 
others  may  not  be  objects  of  the 
power,  and  there  is  nothing  to  point 
out  what  portion  is  to  go  to  those 
who  are  within  the  power,  and  what 
to  those  who  are  not,  the  whole 
fails.  lb.;  see  In  re  Brown's 
Trusts,  1  L.  E.,  Eq.  74. 

As  to  the  difference  between  an 
appointment  exceeding  the  limits  of 
a  power  and  void  for  the  excess 
only,  and  one  which  being  a  fraud 
on  the  power  is  void  altogether,  see 
Affassiz  V.  Squire,  18  Beav.  431, 
and  1  L.  Cas.  Eq.  310,  533,  5th  ed. 

AVhere  there  is  an  absolute  ap- 
pointment to  an  object  of  the  power, 
and  there  is  subsequently  an  attempt 
to  cut  it  down,  either  by  a  gift  to 
persons  who  are  not  objects  or 
beyond  the  limits  of  the  power,  the 
person  to  whom  the  first  appoint- 
ment is  made  will  take  absolutely, 
and  the  subsequent  gift  will  be  void. 
See  Carver  v.  Boivles,  2  Euss.  &  My. 
304 ;  Kampf  v.  Jones,  2  Keen, 
756;  Re  Lord  Sondes'  Will,  2  Sm. 
&  Gr.  416;  Lassence  v.  Tierncij,  1 
Mac.  &  Gord.  551;  2  H.  &  T.  115  ; 
Blacket  v.  Lamb,  14  Beav.  482 ; 
Stephens  v.  Gadsden,  20  Beav.  463; 
Gerrard  v.  Butler,  20  Beav.  541. 
See  also  Harvey  v.  Stracey,  1  Drew. 
73,138;  Churchill  Y.  Churchill,  5  L. 
E.,  Eq.  44;  Kelleif  v.  Kelleti,  3  L. 
E.,  H.  L.  160,  169;  jPBonald  v. 
M'Donald,  2  L.E.,  H.  L.  (Sc.  App.) 
482,  488.  In  Eeid  v.  Beid,  25  Beav. 
469,  where  an  appointment  was  made 


to  A.  B.,  an  object  of  the  poAver,  to 
be  settled  for  her  separate  use,  and 
to  be  divided,  at  her  death,  amongst 
her  children ;  the  gift  to  the 
children  being  void,  they  not  being 
objects,  it  was  held  by  Sir  J. 
Eomilly,  M.  E.,  that  A.  B.  took  for 
life  only,  and  not  an  absolute  in- 
terest ineffectually  attempted  to  be 
cut  down.  See  also  Harvey  v. 
Stracey,  1  Drew.  73. 

And  it  has  been  decided  in  a 
recent  case,  that  where  there  is  an 
absolute  appointment  by  will  in 
favour  of  a  proper  object  of  the 
power,  and  that  appointment  is 
followed  by  attempts  to  modify  the 
interest  so  appointed  in  a  manner 
which  the  law  will  not  allow,  the 
will  must  be  read  as  if  all  the  pas- 
sagos  in  which  such  attempts  are 
made  were  swept  out  of  it,  not  only 
so  far  as  they  attempt  to  regulate 
the  quantum  of  interest  to  be  en- 
joyed by  the  appointee  in  the 
settled  property,  but  also  so  far  as 
they  might  otherwise  have  been 
relied  upon  as  raising  a  case  of 
election  ( Woolridge  v.  Woolridye, 
1  Johns.  63.  See  also  Churchill  v. 
Churchill,  5  L.  E.,  Eq.  44). 

"With  regard  to  the  doctrine  of 
election  upon  an  appointment  to  a 
person  not  being  an  object  of  the 
power,  and  a  gift  by  the  same  in- 
strument of  other  property-  to  a 
person  being  an  object  of  the 
power,  see  note  to  Streatfield  v. 
Streatfield,  1  L.  C.  Eq.  388,  389, 
5th  ed. 

Where  there  is  a  clear  and  defi- 
nite gift  of  the  property  to  be  ap- 
pointed, and  then,  engrafted  upon 
that,  subsequent  provisions  direct- 
ing the  fund  to  be  settled,  so  as  to 
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show  tliat  the  purpose  was,  first, 
to  make  the  gift  to  and  for  the 
benefit  of  the  person  named,  and 
then  to  have  the  fund  settled;  in 
a  case  of  that  kind,  if  the  limita- 
tions of  the  proposed  settlement 
are  such  as  cannot  become  opera- 
tive, the  first  absolute  gift  is  held 
to  take  effect  without  restriction. 
Per  Sir  W.  Page  Wood,  V.  C,  in 
liiicker  V.  Scholfield,  2  H.  &  M. 
41. 

So,  if  there  is  a  clear  gift,  fol- 
lowed by  words  which  afiiect  to 
divest  it,  and  the  limitations  over 
are  inoperative,  then  the  Coiu-t  will 
uphold  the  gift,  striking  out  the 
limitations  which  cannot  have  any 
legal  efiiect  (per  Sir  W.  Page  "Wood, 
V.C,  in  Rucher  v.  Scholfield,  2  H. 
&  M.  41).  But  if  the  words  of  the 
original  gift  are  coupled  with  the 
whole  series  of  limitations  over,  so 
as  to  form  one  system  of  trusts,  then 
all  that  can  be  done  is  to  give  effect 
to  so  much  of  the  limitation  as  may 
be  consistent  with  law.  Riickcr  v. 
ScJwlfield,  2  H.  &  M.  41. 

Where  a  person  having  a  power 
to  appoint  to  a  fund  delegates  his 
power  to  another,  and  in  default  of 
appointment  gives  the  fund  among 
the  objects  of  the  power,  it  has 
been  held,  that,  the  delegation  of 
the  power  to  a  third  person  being 
void,  the  gift  to  the  objects  in 
default  of  appointment  will  be 
good.    Ingram  v.  Ingram,  2  Atk.  88. 

Upon  the  same  principle,  where 
the  donee  of  a  power,  after  ap- 
pointing a  life  interest  to  her 
daughter,  an  object  of  the  power, 
delegated  to  her  a  power  to  appoint 
for  life  to  her  husband,  not  being 
an  object  of  the  power,  and  subject 


thereto  appointed  the  property  to 
her  daughter's  children,  who  were 
objects  of  the  power,  it  was  held 
by  Lord  Eomilly,  M.  E.,  that  the 
will  fl'as  to  be  read  as  if  the  words 
relating  to  the  delegated  power 
formed  no  part  thereof,  and  that 
the  appointment  to  the  objects  of 
the  power  was  consequently  good. 
Carr  v.  Atkinson,  14  L.  E.,  Eq.  397; 
see  also  IFebbx.  Sadler,  8  L.E.,Ch. 
App.  419. 

Where  the  power  authorizes  the 
appointment  of  a  remainder  in  fee 
to  an  object  of  a  power,  and  there 
is  an  appointment  by  will  to  a  stran- 
ger for  life  (not  invalid,  under  the 
rule  against  perpetuities),  with  re- 
mainder to  an  object  in  fee,  the  life 
interest  will  be  void,  but  the  re- 
mainder will  take  effect,  and  the 
rents  during  the  life  of  the  stranger 
will  go  as  in  default  of  appoint- 
ment. See  Crazier  v.  Crazier,  3 
Dru.  &  Warr.  353;  2  C.  &  L. 
294 ;  and  the  judgment  of  Lord 
Chancellor  Sugden,  where  the  au- 
thorities are  reviewed  in  a  most 
elaborate  manner. 

So  where  a  father,  having  power 
to  appoint  a  fund  among  his  chil- 
dren, directed  that  it  should  not  be 
divided  amongst  them  until  their 
mother's  death,  and  that  she  should 
receive  the  dividends  during  her 
life,  and  apply  the  same,  in  the 
exercise  of  her  sound  discretion, 
for  the  best  interest  and  advantage 
of  his  children,  and  that  on  her 
death  there  should  be  a  di-\dsion 
among  the  children  in  certain  pro- 
portions, it  was  held  by  Sir  L. 
Shadwell,  V.  C,  that  the  direction 
that  the  wife  was  to  receive  the 
dividends  during  her  life  was  void. 
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and  that  the  same  -were  payable  as 
in  default  of  appointment.  Chester 
V.  Chadivick,  13  Sim.  102. 

"Wkere,  however,  it  appears  to 
have  been  clearly  the  intention  of 
the  donee  of  the  power,  that  the 
remainder  should  take  effect  at 
once  on  the  determination  of  the 
prior  estate,  such  remainder  will 
be  accelerated  on  such  event  taking 
place.  See  Craven  v.  Brady,  4  L. 
E.,  Eq.  209;  4  L.  E.,  Ch.  App.  296. 

By  the  doctrine  of  cy  pres,  or  ap- 
proximation, when  the  donee  of  a 
power  has  hy  will  appointed  to  A. 
an  object  of  the  power  for  life,  with 
remainder  to  his  first  and  other 
sons  who  are  not  objects,  A.  will 
take  an  estate  tail.  Thiis  in  Pitt 
v.  Jackson  (2  Bro.  C.  C.  51,  cited  2 
Ves.  jun.  349),  where  on  the  mar- 
riage of  A.  money  was  by  a  settle- 
ment directed  to  be  laid  out  in 
land,  to  be  settled,  after  the  death 
of  the  husband  and  wife,  to  the  use 
of  the  children  of  the  marriage, 
subject  to  such  jwwers,  limitations 
and  provisoes  as  A.  by  deed  or  wUl 
should  appoint.  A.  by  Ms  will 
gave  part  of  the  fund  to  the  sur- 
viving trustee  of  the  settlement,  in 
trust  to  be  laid  out  in  real  estate, 
to  be  conveyed  in  trust  for  his 
daughter  during  her  life  for  her 
separate  use,  remainder  to  trustees 
to  support  contingent  remainders, 
^•emainder  to  all  and  every  the  child 
and  children  of  his  daughter,  as 
tenants  in  common,  with  remainders 
over.  It  was  held  by  Sir  Lloyd 
Kenyon,  M.  E.,  that,  in  order  to 
effectuate  the  testator's  general  in- 
tention, the  appointment  ought  to 
be  considered  to  vest  an  estate  tail 
in  the  daughter. 


But  the  particular  estate  must 
be  appointed  for  an  estate  of  free- 
hold, and  not  merely  for  a  term  of 
years  determinable  on  lives.  Beard 
V.  Westcott,  5  Taunt.  393. 

Although  the  doctrine  of  cy  pres 
has  been  followed  {Stackpoole  v. 
Staclpoole,  4  Dm.  &  Warr.  320; 
Vanderplank  v.  King,  3  Hare,  1  ; 
Moneypenny  v.  Bering,  2  De  Gex, 
Mac.  &  Gord.  1V3),  the  Judges  have 
felt  no  disposition  to  extend  it.  Con- 
sequently it  has  been  held  not  to  be 
applicable  to  personal  estate.  Thus 
if  personal  estate  be  first  given  by 
appointment  to  a  parent,  an  object 
of  the  power,  then  equally  or  as  he 
shall  appoint  to  the  children,  who 
are  not  objects  of  the  power,  the 
intention  of  the  appointor  cannot  be 
executed  cy  pres,  because  in  order 
to  effectuate  the  intention  the  Court 
could  only  give  it  to  the  parent  ab- 
solutely, and  then  it  would  not  go 
in  a  course  of  descent,  but  would 
go  to  his  executors,  and  be  liable 
to  his  debts.  In  the  case  of  real 
estate,  it  is  true,  the  law  enables 
the  party  to  defeat  the  estate  tail ; 
bu.t  an  act  must  bo  done  by  him 
for  that  purpose.  If  he  dies  -with- 
out doing  that  act,  the  estate  goes 
to  his  issue,  but  that  is  not  the  case 
as  to  personal  estate.  See  Rout- 
ledge  V.  Dorril,  2  Yes.  jun.  357, 
365  ;  Knight  v.  Ellis,  2  Bro.  C.  C. 
570;  Keiley  v.  Fowler,  Wilm.  298. 

Nor,  it  seems,  is  the  doctrine 
applicable  to  appointments  of  real 
andpersonal  estate  blended  together. 
Boughton  v.  James,  1  Coll.  44. 

Nor  is  the  doctrine  of  cy  pres  ap- 
plicable, unless,  by  construction,  the 
intention  of  the  testator  can  be  ef- 
fectuated by  enlarging  the  interest 
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of  the  tenant  for  life  into  an  estate 
tail,  so  as  hj  that  means  to  carry 
over  the  benefit  to  his  children  by- 
descent  instead  of  by  purchase.  See 
Bristoiv  V.  Warde,  2  Ves.  jun.  336  ; 
Hale  V.  Peiv,  25  Beav.  335. 

The  doctrine  of  cy  pres  is  not  ap- 
plicable to  appointments  executed 
by  deeds  (see  Brudenell  v.  Ehoes, 
1  East,  442,  451),  where  Lord  Ken- 
yon  observed,  "The  doctrine  of  cy 
pres  goes  to  the  utmost  verge  of  the 
law,  even  in  the  construction  of 
wills ;  and  we  must  take  care  that  it 
does  not  run  wild.  But  it  has  never 
been  applied  to  the  construction  of 
deeds.  The  cases  cited  were  ques- 
tions upon  wills.  Perhajis  no  person 
has  carried  the  doctrine  further  than 
I  did,  when  Master  of  the  Eolls, 
sitting  for  the  Lord  Chancellor,  in 
the  case  of  Pitt  v.  Jackson.  That 
also  was  the  case  of  an  appointment 
by  will;  and  I  know  that  great  judges 
entertained  considerable  scruples  at 
the  time  concerning  that  decision. 
It  went  indeed  to  the  outside  of  the 
ru.les  of  construction ;  yet  still  I  do 
not  think  it  wrong."  See  also  S.  C. 
7  Ves.  382 ;  Adams  v.  Adams,  Cowp. 
651 ;  2  Chance  on  Powers,  62. 

Nor  it  seems  will  the  doctrine  of 
cy  pres  be  applied  to  a  case  of  elec- 
tion. In  re  Dennehi/'s  Estate,  17 
L-.  Ch.  Eep.  97. 

Where  a  limitation  to  an  object  of 
the  power  is  subsequent  to  and  de- 
pendent  upon  a  gift  which  is  void 
in  consequence  of  its  being  conferred 
upon  persons  not  objects  of  the 
power,  such  limitation,  as  is  laid 
down  in  the  principal  case,  will  be 
void.  Thus,  in  Brudenell  v.  Ehces, 
1  East,  442,  a  lady,  having  power 
to  revoke  and  limit  new  uses  among 


her  children,  exercised  the  power 
by  deed,  and  appointed  a  life  in- 
terest to  her  daughter,  with  remain- 
der for  life  to  her  son,  remainder  to 
trustees  to  preserve  contingent  re- 
mainders, remainder  to  his  first  and 
other  sons  in  tail  male  successively, 
with  a  similar  remainder  to  another 
son  and  his  male  issue,  remainder  to 
the  daughter  in  fee.  The  sons  died 
without  issue  male.  It  was  con- 
tended that  the  daughter  took  a 
vested  remainder  in  fee  under  the 
appointment,  inasmuch  as  though 
the  execution  of  the  power  was  void 
for  the  excess,  viz.  in  the  gifts  to 
the  issue  of  the  sons,  yet  the  sub- 
sequent limitation  over  to  one  who 
was  an  obj  ect  of  the  power  was  good. 
Lord  Kenyon,  however,  held  that 
the  life  estate  only  of  the  daughter 
was  good,  and  beyond  that,  the 
estate  ought  to  go  as  in  default  of 
appointment.  ' '  The  wife, ' '  said  his 
Lordship,  ' '  had  no  power  to  appoint 
to  the  children  of  unborn  children, 
but  she  was  confined  to  execute  her 
power  among  the  children.  So  far, 
therefore,  as  she  appointed  an  estate 
for  life  to  the  daughter  -with  re- 
mainder for  life  to  the  son,  she  did 
well ;  beyond  that  she  exceeded  her 
power  in  appointing  to  the  issue  of 
the  son,  and  therefore  the  excess  is 
void.  But  it  is  equally  clear  that 
she  did  not  intend  that  the  subse- 
quent limitation  over  to  the  daughter 
should  be  accelerated ;  but  it  was 
made  to  depend  upon  the  inter- 
mediate limitations  to  the  issue  of 
her  brothers,  and  she  was  not  to 
take  till  their  issue  male  was  ex- 
tinct. Those  intermediate  limita- 
tions, therefore,  being  void,  the 
ultimate  remainder  dependent  upon 
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tliem  must  also  fall.  If,  then,  the 
appointments  were  originally  had 
for  excess,  the  subsequent  cir- 
cumstances of  the  death  of  the 
brothers,  without  having  had  issue, 
cannot  make  it  good.  The  appoint- 
ment must  be  legal  at  the  time  of 
its  creation."  See  also  Robinson  v. 
Hardcastle,  2  T.  E.  241  ;  2  Bro.  0. 
0.  22,  344  ;  Bailey  y.  Lloyd,  5  Euss. 
330  ;  Reid  v.  Reid,  25  Beav.  469  ; 
by  which  Doe  v.  Lord  George  Caven- 
dish, 4  T.  E.  741,  n.,  is  overruled. 

"Where  the  first  limitation  is  too 
remote,  and  therefore  void,  a  sub- 
sequent limitation  to  an  object  of 
the  power  will  not  take  effect,  al- 
though the  persons  intended  to  take 
under  the  void  limitation  have  actu- 
ally failed.    Sug.  Pow.  508,  8th  ed. 

It  has,  however,  been  determined, 
that  where  a  gift  to  an  object  of  the 
power  depends  upon  what  has  been 
termed  ' '  a  contingency  with  a  double 
aspect,"  and  the  contingency,  which 
goes  beyond  the  power,  does  not 
happen,  it  will  not  stand  in  the  way 
of  the  person  Avithin  the  power,  who 
may  take  under  the  appointment  in 
the  event  which  has  happened. 
Thus  in  Crompe  v.  Barrow,  4  Ves. 
681,  where  a  ladj'',  having  power  to 
appoint  a  sum  of  money  among  her 
children,  gave  a  life  interest  to  her 
son,  and  after  his  decease  for  such 
wife  and  children  as  he  might  leave 
behind  him ;  but  in  case  he  should 
die  without  leaving  a  wife  or  child 
him  surviving,  then,  after  his  de- 
cease, to  her  daughter,  an  object  of 
the  power.  It  was  held  by  Sir  E. 
P.  Arden,  M.  E.,  that  the  appoint- 
ment to  the  son  for  his  life  was 
valid,  that  to  his  wife  and  children 
invalid,  as  not  being  well  appointed 


by  the  terms  of  the  power  ;  and  he 
declared  that  in  case  the  son  should 
die,  without  leaving  a  wife  or  child 
surviving,  the  same,  according  to 
the  appointment,  would  belong  to 
the  daughter.  It  was  suggested  by 
counsel,  that  the  ultimate  limitation 
to  the  daughter  depended  upon  the 
preceding  estates  given  to  the  wife 
and  children  of  the  son,  and  must 
fall  with  them  :  as  the  will  must 
receive  its  general  construction  from 
the  death  of  the  testatrix.  His 
Honor,  however,  said,  "I  do  con- 
strue the  will  at  the  death  of  the 
testatrix,  and  I  think  the  ultimate 
appointment  is  good.  If  there  is 
no  wife  or  child  of  the  son,  the 
manner  in  which  she  has  affected 
to  execu.te  the  power  never  takes 
effect  at  all.  I  have  determined  in 
RoiUledge  v.  Dorril,  according  to 
Robinson  v.  Hardcastle,  that  if  you 
give  for  life  to  a  child,  who  is  an 
object  of  the  power,  and  then  to 
the  children  of  that  child,  and,  in 
failure  of  issue,  to  a  person  who  is 
an  object  of  the  power,  that  is  void  ; 
'but  the  distinction  of  this  case  from 
that  is,  that  this  limitation  over  to 
the  daughter  is,  if  the  son  should 
die  without  leaving  a  -ndfe  or  child 
surviving.  It  fails,  as  far  as  it 
affects  to  give  interests  to  the  chil- 
dren ;  but  is  there  any  occasion  to 
make  it  fail  upon  the  other  point, 
the  gift  over  to  a  person  who  is  an 
object  of  the  power '?  Why  am  I 
to  exclude  the  person  taldng  over 
who  has  a  right  to  take  ?  There 
are  two  alternatives  : — if  the  son 
leaves  no  wife  or  children  at  his 
death,  then  the  limitation  over, 
being  to  a  good  object,  takes  effect; 
if  he  does  leave  a  wife  or  children, 
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then  it  cannot  take  effect."  Heiuett 
V.  Lord  Dacre,  2  Keen,  622. 

If  a  fund  is  appointed  to  objects 
of  the  power,  that  is,  if  in  that  re- 
spect it  is  correct,  the  appointment 
■will  be  valid,  notwithstanding  that 
the  persons  who  are  to  take  as  ap- 
pointees, or  the  shares  and  interest 
which  they  are  to  take  under  the 
appointment  are  made  contingent 
upon  a  future  event,  provided  the 
contingency  must  happen  within 
the  period  prescribed  by  the  rules 
relating  to  perpetuities ;  and  if  the 
fund  is  appointed  not  entirely  to 
objects  of  the  power,  but  partly  to 
strangers,  it  will  be  still  valid 
quoad  those  Avho  are  objects  of  the 
power,  and  the  appointment  will 
fail  only  as  to  those  persons  who 
not  objects  of  the  power.  Harvey 
V.  Stracey,  1  Drew.  136,  per  Kin- 
dersley,  V.  C. 

An  absolute  appointment  to  an 
object  of  a  power,  with  an  executory 
gift  over,  in  a  given  event,  to  a 
stranger,  wiH  cease  upon  the  hap- 
pening of  the  event,  although  the 
appointee  is  incapable  of  taking  the 
estate.  Doe  d.  Blomfield  v.  Eyre, 
5  C.  B.  713;  3  C.  B.  557;  sed 
vide  Jackson  v.  Noble,  2  Keen,  590  ; 
Brorvn  v.  Nislett,  1  Cox,  13  ;  Wehb 
V.  Sadler,  8  L.  E.,  Ch.  App.  419, 426. 

A  valid  appointment  may,  how- 
ever, be  made  to  persons  not  objects 
of  the  power,  with  the  concurrence 
of  those  who  are  objects  ;  thus  upon 
the  marriage  of  a  child,  a  parent, 
with  power  to  appoint  among  his 
children,  may  with  the  consent  of 
the  child  appoint  to  the  intended 
husband  and  the  issue  of  the  mar- 
riage, and  the  appointment  will  be 
valid  in  equity.    Ante,  p.  398.    Rout- 


ledge  V.  Dorril,  2  Ves.  jun.  357 ; 
Langston  v.  Blachnore,  Amb.  289  ; 
West  V.  Berney,  1  Euss.  &  My.  431  ; 
and  see  White  v.  St.  Barhe,  1  V.  & 
B.  399  ;  Wade  v.  Paget,  1  Bro.  C.  0. 
364;  Irwin  v.  Irioin,  10  Ir.  Ch. 
Eep.  29. 

In  Daniel  v.  Arhoright,  2  Hem. 

6  MiU.  95,  under  a  power  to  ap- 
point to  children  an  appointment 
was  made  by  deed  poll  to  trustees 
upon  the  trusts  of  a  contempora- 
neous settlement  on  the  marriage 
of  one  of  the  daughters.  This  set- 
tlement, to  which  the  daughter  was 
a  partj',  declared  trusts  for  the 
daughter  for  Ufe,  with  limitations 
over  to  the  husband  and  the  chil- 
dren of  the  marriage.  It  was  held 
by  Sir  W.  Page  Wood,  Y.  C,  that 
the  appointment  was  good,  being 
equivalent  to  an  appointment  to 
the  daughter  and  a  settlement  by 
her.  See  note  to  Aleyn  v.  Belchier, 
1  L.  0.  Eq.  426,  .5th  ed. 

These  cases,  in  effect,  decide,  that 
what  may  be  done  by  two  deeds 
shaU  not  fail  because  it  is  done  by 
one,  where  it  appears  to  have  been 
done  with  the  assent  of  aU  parties, 
who,  perfectly  knowing  what  their 
rights  were,  endeavoured  to  cany 
them  into  effect.  In  re  Gossett's 
Settlement,  19  Beav.  629,  637. 

Bu.t  it  seems  it  wiU  not  be  suffi- 
cient for  the  child  to  be  a  party  to 
the  deed  by  which  such  appoint; 
ment  is  made,  if  he  do  not  execute 
or  assent  to  it.     Brudenell  v.  Elwes, 

7  Ves.  382  ;  luc/cer  v.  Sanger, 
M'CleU.  424. 

In  a  recent  cnse  an  appointment 
made  to  a  daughter  while  an  infant 
and  to  her  husband  and  children, 
not  objects  of  the  power,  has  been 


Digitized  by  Microsoft® 


Alexander  v.   Alexander. 


413 


held  good  upon  the  ground  that  the 
settlement  was  one  of  which  the 
Court,  if  the  infant  had  been 
a  ward,  would  have  approved  of. 
Fitzroy  V.  The  Duke  of  Richmond, 
27  Beav.  190.  See  also  Wonihwell 
V.  Hanrott,  14  Beav.  143;  Cimninff- 
hame  v.  Anstruther,  2  L.  R.,  Sco. 
App.  223,  224;  Hoach  v.  Trood,  3 
Ch.  D.  429. 

Where,  however,  a  parent  has 
power  under  his  marriage  settle- 
ment to  appoint  only  to  children, 
he  cannot  without  the  concurrence 
of  an  unmarried  daughter,  after 
giving  her  a  life  interest,  confer 
upon  her  a  power  of  appointment 
by  deed  or  will,  and  the  appoint- 
ment will  be  invalid,  although  the 
daughter  should  adopt  it  by  exer- 
cising the  power  upon  her  marriage. 
See  Morgan  v.  Gronoio,  16  L.  E., 
Eq.  1. 

A  subsequent  appointment,  how- 
ever, may  be  made  by  the  father,  of 
the  capital,  to  the  daughter,  who  may 
then  put  it  into  settlement.     lb. 

And  a  deed  of  confirmation  exe- 
cuted by  the  father  after  a  settlement 
made  by  the  daughter  may  operate 
by  way  of  re-appointment.  lb.  13. 
And  see  the  observations  there  of 
Lord  Selborne,  L.  C,  sitting  for  the 
Master  of  the  EoUs. 

And  by  an  extension  of  the  prin- 
ciples before  laid  down,  with  the 
consent  of  an  object  of  a  power,  a 
power,  instead  of  an  absolute  in- 
terest, may  be  given  to  him  under 
which  he  may  appoint  to  persons 
not  objects  of  the  power.  See 
Goldsmid  v.  Goldsmid,  2  Hare,  187. 
See  also  Jebb  v.  Tut/ivell,  7  De  G. 
Mac.  &  Gr.  663  ;  Alloivay  v.  Alloivay, 


4  D.  &  AVar.  380 ;  Dickinson  v. 
Mori,  8  Hare,  178. 

The  principle  upon  which  these 
cases  proceed  is  not  applicable 
whore  a  father  having  power  to 
appoint  among  cluldren  makes  an 
appointment  to  a  married  daughter, 
her  husband  and  children,  for  in 
such  case  the  appointment,  so  far 
as  it  was  made  in  favour  of  the  hus- 
band and  the  children  of  the  mar- 
riage who  were  not  objects  of  the 
power,  would  be  void.  See  Daniel  v. 
Arkwright,  2  Hem.  &  Mill.  95,  in 
which  case,  however,  the  Court, 
upon  the  ground  of  mistake  on  the 
part  of  the  solicitor  who  drew  the 
appointment,  was  able  to  rectify  it 
by  giving  the  sum  appointed  to  the 
daughter  absolutely.  See  also  In 
re  Brown^s  Trust,  1  L.  E.,  Eq.  74. 

Merely  precatory  words,  request- 
ing appointees  to  leave  the  pro- 
perty ajjpointed,  to  other  persons 
not  objects  of  the  power,  will  not 
raise  a  case  of  election.  Blachet  v. 
Lamb,  14  Beav.  482 ;  Kampf  v. 
Jones,  2  Keen,  756 ;  Carver  v. 
Boivles,  2  Euss.  &  My.  301. 

So  where  a  person  appoints 
simply  to  objects  of  the  power,  and 
gives  them  property  of  his  own, 
subsequently  directing  them  to 
settle  the  property  so  appointed  on 
persons  not  objects  of  the  power, 
such  direction  will  not  raise  a  case 
of  election  [King  v.  King,  15  Ir.  Ch. 
Eep.  479,  overruling  2Ioriarty  v. 
JSIoriarty,  3  Ir.  Ch.  Eep.  26).  Secus 
where  there  is  a  clause  of  forfeiture 
of  the  legacies  on  noncompliance 
with  such  direction.     lb. 

And  it  has  been  recently  decided 
that  where   there   is   an    absolute 
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appointment  by  will  in  favour  of  a 
proper  object  of  tlio  power,  and 
that  appointment  is  followed,  by 
attempts  to  modify  tbe,  interest  so 
appointed  in  a  manner  which  the 
law  wiU.  not  allow,  the  will  must  be 
read  as  if  aU  the  passages  in  which 
such  attempts  are  made  were  swept 
out  of  it,  not  only  so  far  as  they 
attempt  to  regulate  the  quantum  of 
interest  to  be  enjoyed  by  the  ap- 
pointee in  the  settled  property,  but 
also  so  far  as  they  might  otherwise 
have  been  relied  upon  as  raising  a 
case  of  election.  Woolrige  v.  Wool- 
rige,  1  Johns.  63.  See  also  CMircMll 
V.  Churchill,  5  L.  E.,  Eq.  44. 

And  in  no  instance  has  a  case  of 
election  been  raised  where  a  tes- 
tator gave  no  property  absolutely 
his  own  to  an  object  of  a  power  out 
of  which,  in  the  event  of  his  not 
acquiescing  in  an  appointment  by 
the  donee  to  a  person  not  an  obj  ect  of 
the  power,  the  latter  eovild  be  com- 
pensated. See  In  re  Foivlerh  Trust, 
27  Beav.  362.  There  a  testator  had 
an  exclusive  power  of  appointment 
over  an  estate  to  his  children  and 
a-randchildren,  and  an  exclusive 
power  to  appoint  a  fund  among  his 
children  only.  He  appointed  the 
estate  to  some  of  his  children,  and 
the  fund  to  his  children  and  to  a 
grandchild  (who  was  not  an  object 
of  the  power).  It  was  held  by  Sir 
John  Eomilly,  M.  E.,  that  this  was 
not  a  case  of  election,  and  that  the 
children  were  not  compellable  to 
elect  either  to  give  effect  to  the  ap- 
pointment of  the  fund  to  the  grand- 
child, or  reject  the  benefits  ap- 
pointed under  the  will.  "A  case 
of  election,"  said  his  Honor,  "arises 


where  a  testator,  whether  under  a 
power  or  not,  gives  property  which 
belongs  to  one  person  to  another, 
and  gives  to  the  former  property  of 
his,  the  testator's  ;  in  that  case  the 
former  is  bound  to  elect  whether  he 
will  give  effect  to  the  disposition  of 
his  own  estate  in  favour  of  the 
latter,  and  if  he  will  not,  then  he 
cannot  take  any  of  the  benefits  in- 
tended for  him  by  the  will,  and 
which  are  thereupon  made  available 
for  compensating  the  disappointed 
legatee  or  devisee.  This  is  not  the 
case  here,  for  there  is  no  property 
of  the  testator.  If  the  testator  has 
improperly  exercised  the  power,  so 
that  the  property  will  go,  as  in  de- 
fault of  appointment,  it  -ndll  be  di- 
visible amongst  the  seven  children, 
five  only  of  whom  take  benefits 
under  this  will,  the  other  two  are 
not  named  in  it.  It  is  impossible 
to  say  that  there  is  a  case  of  elec- 
tion as  to  the  two  who  take  nothing 
under  the  will,  and  it  is  equally  so 

as  to  the  others It  is  the 

same  as  if  the  two-tenths,  which 
were  appointed  to  one  who  was  not 
an  object,  went  over  as  in  default 
of  appointment,  to  persons  who  had 
nothing  to  do  with  the  freehold 
estate." 

Neither  will  the  non- execution  of 
a  power  vipon  an  erroneous  im- 
pression stated  in  the  will,  that  bj' 
its  non-execution  one  person  who  is 
a  legatee,  will  divide  the  fund 
equally  with  another.  Langsloiv  v. 
Langslow,  21  Beav.  552. 

It  seems  that  where  there  is  an 
attempt  to  create  a  power  in  viola- 
tion of  the  rules  of  law,  as  for  in- 
stance, the  rule  against  perpetuities. 
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the  Court  will  not  aid  such  an  at- 
tempt by  the  application  of  the 
doctrine  of  election.  Wallaston  v. 
King,  8  L.  E.,  Eq.  16,5,  17.5. 

Where  a  person  ai:)points  simply 
to  objects  of  the  power,  and  directs 
them  to  give  or  settle  the  property 
on  persons  not  objects  of  the  power 
{Blacket  V.  Lamh,  14  Beav.  482  ; 
and  see  Wm-cle  v.  Finnin,  11  Sim. 
235),  or  to  pay  them  part  of  the 
simi  appointed  {Roohe  v.  Rooke,  2 
Drew.  &  Sm.  38),  such  direction 
wiU  be  void. 

But  where  the  donee  of  a  power 
by  the  same  instrument  confers  a 
benefit  out  of  property  absolutely 
his  own  upon  the  appointee,  the 
latter  will  be  put  to  his  election, 
and  if  he  takes  the  benefit  conferred 
upon  him,  he  must  comply  with 
the  directions,  or  if  he  declines  to 
do  so  he  must  give  up  the  benefits 
so  far  as  may  be  necessary  for 
compensating  the  persons  disap- 
pointed by  his  election.  Thus,  for 
instance,  where  a  man  having  a 
power  to  appoint  to  A.  a  fund, 
which,  in  default  of  appointment, 
is  given  to  B.,  exercises  the  power 
in  favour  of  C,  and  gives  other 
benefits  to  B.,  although  the  execu- 
tion is  merely  void,  yet  if  B.  wiU. 
accept  the  gift  to  him,  he  mu,st  con- 
vey the  estate  to  C,  according  to 
the  appointment.  Sug.  Pow.  578, 
8th  ed. ;  Whistler  v.  Webster,  2  Yes. 
jun.  267 ;  Reid  v.  Reid,  25  Beav. 
469  ;  JSx  parte  Bernard,  6  Ir.  Ch. 
Eep.  133;  BlacketY.  La^nh,  14  Beav. 
482 ;  Tomhjns  v.  Blane,  28  Beav. 
422 ;  In  re  Dennehy's  Estate,  17 
Ir.  Ch.  Eep.  97. 

So,  likcAvise,  where  a  person  has 
power  to   appoint  to  two,  and  he 


appoints  to  one  only,  and  gives  a 
legacy  to  the  other,  that  is  a  case 
of  election.  2  Sugd.  Pow.  148  ; 
Woollen  Y.  Tanner,  aYes.  218;  l^ane 
V.  Lord  Dungannon,  2  S.  &  L.  118. 

So  where  a  person  having  a 
power  to  appoint,  delegates  the 
power  (which  he  has  really  no  right 
to  do)  to  another,  and  by  the  same 
instrument  confers  benefits  upon 
the  objects  of  tlie  power,  they 
cannot  retain  the  benefits  given  to 
them  by  the  wiU,  and  also  claim 
the  property  against  the  execution 
of  the  power  so  improjjerly  dele- 
gated. Ingram  v.  Ingram,  cited  1 
Ves.  259. 

An  appointment  will  be  invalid 
if  made  to  an  object  of  a  power 
upon  an  arrangement  ivith  the  ap- 
pointor that  the  appointee  will  ap- 
point the  fund,  or  part  of  it,  in 
favour  of  strangers  and  persons 
not  objects  of  the  power.  This 
would  in  fact  amount  to  a  fraud 
vipon  the  power.  Bit-ley  v.  Birley, 
25  Beav.  299,  commenting  on 
Tucker  v.  Sanger,  '  M'Clell.  424  ; 
S.  C,  Tucker  v.  Tucker,  13  Price, 
607 ;  and  see  Pryor  v.  Pryor,  2 
De  G.,  J.  &  S.  205. 

So  an  appointment  by  the  donee 
of  a  power  to  an  object  "  in  pay- 
ment of  money  lent "  to  the  donee 
is  void  as  a  fraud  on  the  power,  the 
cancelling  of  the  debt  not  being 
considered  as  a  merely  invalid  con- 
dition annexed  to  the  appointment. 
Reid  V.  Reid,  25  Beav.  469,  478,  479. 

And  where  a  father,  having  power 
to  appoint  a  sum  of  money  amongst 
his  children,  which  they  take  in 
default  of  appointment,  appoints 
part  tliereof  to  one  of  them,  in 
"discharge"  of   a   simi  which  he 


Digitized  by  Microsoft® 


416 


Alexander  l\   Alexander. 


lias  covenanted  to  pay  on  the  trusts 
of  his  marriage  settlement,  such 
appointment  -will  not  satisfy  the 
covenant,  being  an  attempt  by  the 
father  to  pay  his  own  debts  out  of  the 
property  of  his  children.  Graham  v. 
Wielcham,  1  De  G.,  J.  &  S.  47-1,  486. 

II.  As  to  Excess  in  the  Amount  or 
Quantity  of  the  Siibject-matter 
of  the  Appointment. 

The  principles  which  are  appli- 
cable where  there  has  been  an  ex- 
cessive execution  of  a  power  with 
relation  to  its  objects  are  also  appli- 
cable where  there  is  an  excess  in 
the  amount  or  quantity  of  the 
subject-matter  of  the  appointment. 
Thus,  where  a  person  had  power  to 
raise  7,000?.  for  younger  children, 
and  he  charged  the  premises  with 
8,000?. ;  it  was  deemed  in  equity  to 
be  a  good  appointment  for  the 
amount  of  7,000Z.,  the  excess  only 
being  bad.  Parker  v.  Parher,  Gilb. 
Eep.  168. 

So  where  a  person  had  power  to 
charge  an  estate  with  2,000/.,  to  be 
raised  tivo  years  after  a  term  should 
come  into  possession,  and  he  ap- 
pointed it  to  be  raised  immediately. 
Lord  Hardwicke  said,  that  a  mis- 
take with  respect  to  time  of  raising 
the  sum  would  not  make  the  ap- 
pointment void.  Prohert  v.  Mor- 
gan, 1  Atk.  440,  441. 

Again,  where  a  person,  having 
power  to  grant  a  lease  for  twenty- 
one  years,  grants  one  for  twenty-six 
years,  although  in  law  it  would  have 
been  void  altogether  {Jenkins  v. 
Kemische,  Hard.  398  ;  lloe  v.  Pri- 
deaiix,  10  East,  158),  in  a  Court  of 
Equity  it  vi'ould  have  been  good  for 
twenty-one  years,  and  void  only  for 


the  excess,  —  "because,"  as  Sir 
Thomas  Clarke,  M.  E.,  observes  in 
the  principal  case,  "it  is  a  com- 
plete execution  of  the  power,  and  it 
appears  how  much  the  appointor  has 
exceeded  it."  Ante,  p.  401  ;  see 
also  Parry  v.  Broion,  2  Ereem. 
171  ;  3  Ch.  Eep.  11 ;  Nels.  Ch.  Eep. 
87;  Anon.,  2  Ereem.  224;  Barn. 
Ch.  Eep.  11  ;  Camphell  v.  Leach, 
Amb.  740. 

Even  at  law  it  seems,  where  the 
excess  was  contained  in  a  distinct 
and  independent  limitation,  that 
alone  would  be  void  {Adams  v. 
Adams,  Cowp.  651;  Eitz.  157;  2 
S.  &  L.  332  ;  Commons  v.  Mar- 
shall, 6  Bro.  P.  C.  168,  Toml.  Ed. ; 
;S'.  C,  "Wall,  by  Lyne,  80,  nom. 
Lessee  of  Lord  Netterville  v.  Mar- 
shall; and  see  ThomluisonY.  Dighton, 
10  Mod.  31,  71);  unless  the  two 
limitations  made  but  one  estate. 
See  Peters  v.  Masham,  Eitzg.  156, 
157,  where  the  two  former  proposi- 
tions are  well  illustrated.  "If," 
says  Chester,  Serjeant,  arguendo, 
"  a  power  were  given  to  make  leases 
for  twenty-one  years,  if  the  person 
who  is  to  execute  such  power  makes 
a  lease  for  twenty-one  years,  and 
by  the  same  deed  limits  a  further 
interest  in  this  manner,  viz.,  and 
from  and  after  the  term  aforesaid, 
for  one  year  more,  the  power  is  well 
executed  by  the  first  limitation,  and 
the  excess  is  surplusage  not  to  be 
regarded ;  so  when  the  plaintiff's 
husband  gave  her  an,  estate  for  life 
expressly,  the  appointment  was  com- 
plete, and  remainder  limited  to  the 
heirs  of  her  body  was  idle,  and  so 
to  be  rejected  as  not  warranted  by 
the  power  ;  sed  per  Cur.  the  cases 
differ,   for  in   the  principal  case, 
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though,  the  limitations  are  several 
and  distinct,  yet  they  make  but  one 
estate." 

It  is  clear,  according  to  the  prin- 
ciples before  laid  down,  that  in  a 
Court  of  Equity  the  argument  of 
the  learned  Serjeant  would  have  pre- 
vailed. 

Now,  however,  under  the  Judica- 
ture Act,  1873,  the  rule  of  equity 
wiU  prevail.     Sect.  26,  sub-s.  11. 

It  seems,  however,  that  at  law, 
where  the  quantity  of  the  estate  to 
be  given  was  marked  out  in  the 
instruments  containing  the  power, 
and  it  remained  only  for  the  donee 
to  specify  to  what  lands  the  estate  is 
applicable,  if  he  appointed  a  larger 
estate  than  that  mentioned,  as,  for 
instance,  an  estate  tail  instead  of  an 
estate  for  life,  although  if  it  were 
considered  as  an  execution  of  the 
power  it  would  be  void  at  law,  it 
would  be  good  as  an  appointment  or 
designation  of  the  lands,  the  estate 
taking  eileot  under  the  instrument 
creating  the  power  (Peters  y.  Ma- 
s/mm, Fitzg.  156).  And  upon  this 
principle,  even  had  an  inferior  in- 
terest been  limited,  the  appointee 
would  have  taken  a  life  interest. 
lb.  157.  Fortescue,  J.,  however, 
doubted  whether  a  simple  limitation 
of  the  lands  would  be  good  in  such 
a  case  without  a  limitation  of  an 
estate ;  his  remark,  however,  is 
contrary  to  the  principle  of  the 
decision,  and  is  not  mentioned  in 
his  own  report  of  the  case.  Forteso. 
339  ;  nom.  Peters  v.  Morehead.  And 
see  Bland  v.  Bland,  2  Cox,  349 ; 
Kavanagh  v.  Morland,  Kay,  16. 

Where  there  is  a  power  to  appoint 
a  sum  of  money  among  a  class,  with 
a  gift  over  in  default  of  appointment, 

T.L.C. 


and  the  donee  of  the  power  by  wiU 
appoints  to  members  of  the  class 
sums  in  the  aggregate  greater  than 
the  sum  he  had  power  to  appoint, 
upon  the  death  of  one  of  the  class 
to  whom  an  ajjpointment  is  made, 
the  sum  which  thereby  lapses  will 
be  applied  so  far  as  it  will  go  in 
payment  of  the  other  appointees  in 
full,  and  will  not  go  to  the  persons 
entitled  in  default  of  appointment. 
Bales  V.  Drake,  1  Ch.  D.  217. 

III.  As  to  Conditions  unauthorized 
hy  the  Poiuer  being  annexed  to 
a  Gift  made  under  it. 
Where  a  condition  not  authorized 
by  the  power  is  annexed  to  a  gift 
made  in  execution  of  a  power,  if  the 
power  be  otherwise  duly  executed, 
the  gift  will  be  good  and  the  con- 
dition void.  Thus,  for  instance,  if 
a  father,  with  power  of  appointing 
1,000Z.  amongst  his  children,  exe- 
cutes the  appointment,  but  annexes 
a  condition  that  they  shall  release  a 
debt  owing  to  them,  or  pay  money 
over,  the  appointment  of  the  1,000^. 
Would  be  absolute,  and  the  con- 
dition only  void  (per  Sir  Thomas 
Clarke,  M.  E.,  ante,  p.  400.  See 
also  Burleigh  v.  Pearson,  1  Ves. 
281  ;  Palsgrave  v.  Atkinson,  1  Coll. 
190  ;  Rooke  v.  Rooke,  2  Drew.  & 
Sm.  38  ;  Roach  v.  Trood,  3  Ch.  D. 
429).  So  a  direction  to  the  trustees 
to  deduct  from  the  sums  appointed 
debts  due  from  the  appointee 
(Hewitt  V.  Lord  Dacre,  2  Keen, 
622) ;  that  the  appointee  should  not 
sell  or  dispose  of  his  interest  (Pals- 
grave V.  Atkinso7i,  1  Coll.  190),  or 
should  make  a  settlement  thereof 
(lb.  190  ;  Watt  v.  Creyke,  3  Sm.  & 
Giff.  362) ;  that  payment  shoiUd  not 
E  E 
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be  made  until  a  particular  time,  or 
on  a  particular  event  taking  place 
{Dillon  V.  Dillon,  1  Ball  &  B.  77) ; 
that  an  additional  sum  should  he 
raised  out  of  an  estate  [Roberts  v. 
Dixall,  2  Eq.  Ca.  Abr.  668,  pi.  19  ; 
2  Sugd.  Pow.  App.  16,  nom.  Roherts 
V.  Dixwell) ;  it  has  been  held  that 
the  direction,  not  being  authorized 
by  the  power,  was  void,  and  the 
gift  valid.  And  see  the  case  of 
Sadler  v.  Pratt,  5  Sim.  632,  ante, 
p.  405  ;  Stroud  v.  Norman,  Kay, 
313;  Stuart  v.  Lord  Castlestuart, 
8  Ir.  Ch.  Eep.  408  ;  and  see  1  Drew. 
130  ;  Grogan  v.  Dopping,  6  Ir.  Ch. 
Eep.  265  ;  Fry  v.  Capper,  Kay,  163. 
So  where  a  donee  of  a  power, 
having  authority  by  will  to  appoint 
an  estate  amongst  his  children, 
devises  the  estate  amongst  or  in 
trust  for  his  children  subject  to  the 
payment  of  his  debts,  the  charge  of 
debts  wiU  be  void,  but  the  children 
will  take  the  estate.  See  Cowx  v. 
Foster,  1  J.  &  H.  30,  there  a  tes- 
tator having  power  to  appoint  realty 
among  his  children  devised  and  be- 
queathed all  his  real  and  personal 
estate  whatsoever  whereof  he  had 
power  to  dispose,  upon  trust  to  sell 
the  realty  and  give  valid  discharges 
to  purchasers,  and  to  apply  the  pro- 
ceeds of  the  realty  and  the  per- 
sonalty in  payment  of  his  debts, 
funeral  and  testamentary  expenses, 
and  then  among  his  children  in 
certain  specified  shares.  It  did  not 
appear  whether  the  personal  estate 
was  sufficient  for  the  debts  and 
funeral  and  testamentary  expenses, 
but  the  testator  had  no  real  estate 
of  his  own,  except  a  contingent  re- 
version in  the  subject  of  the  power. 
It  was  held  by  Sir  W.  Page  "Wood, 


V.  C,  that  though  the  debts  and 
expenses  could  not  be  paid  out  of 
the  settled  estate,  the  appointment 
wasnotthereby invalidated.  "There 
can  be  no  doubt,"  said  his  Honor, 
"  that  this  is  in  substance  a  trust  for 
children,  and  not  an  appointment 
in  favour  of  creditors.  There  is  an 
attempt  to  impose  a  burden  which 
the  children  are  not  bound  to  bear, 
but  there  is  no  difficulty  as  to  the 
proportions  in  which  they  are  to 
take."  See  also  Bailey  v.  Lloyd,  5 
Puss.  330 ;  Richardson  v.  Simpson, 
3  Jo.  &  Lat.  540  ;  and  Ferrier  v.' 
Jay,  10  L.  P.,  Eq.  550,  overruling 
Clogstoun  v.  IValcott,  13  Sim.  523. 

If  an  appointment  to  a  daughter 
is  clogged  with  a  restriction  against 
■  anticipation  which  might  tend  to  a 
perpetuity,  the  interest  for  life 
would  be  well  appointed  but  the 
restriction  void  {Fry  v.  Capper, 
Kay,  163;  Sugd.  Pow.  526,  8th 
ed.).  Secus,  where  the  restriction 
does  not  tend  to  a  perpetuity. 
Dickinson  v.  Mart,  8  Hare,  178. 

Where,  however,  a  father  having 
power  to  appoint  portions  to  younger 
children  appointed  a  sum  to  a 
younger  son,  upon  condition  that 
he  should  have  paid  off  and  dis- 
charged a  debt  of  his  own  for  which 
the  father  was  security,  and  that 
the  creditor  should  have  released 
the  father's  estate  and  effects  from 
the  said  debt,  but,  in  case  the  son 
should  not  have  paid  the  debt  and 
the  creditor  should  not  have  re- 
leased the  same,  the  sum  condi- 
tionally given  to  the  son  should  be 
considered  as  unappointed,  it  was 
held  that  the  appointment  was 
valid.  The  object  of  the  appointor 
being  not  to  obtain  any  benefit  for 
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himself,  but  to  prevent  the  injustice 
to  his  other  children  of  having  that 
■which  was  not  the  appointor's  own 
debt  paid  out  of  his  general  pro- 
perty. Stuart  V.  Castlestuart,  8  Ir. 
Ch.  Eep.  408,  418.  See  also  Coffin 
V.  Cooper,  2  Drew.  &  Sm.  365. 

Although  it  is  clear  that  where 
there  is  a  power  of  appointment 
enabling  the  donee  to  distribute  a 
fund,  if  an  appointment  be  made 
with  a  condition  attached,  to  be 
performed  by  the  party  to  whom 
the  appointment  be  made,  not 
within  the  scope  of  the  power,  the 
appointment  wiU  be  good,  and  the 
condition  void ;  nevertheless  where 
an  absolute  power  of  appointment 
and  selection  in  favour  of  children 
is  given,  there  may  be  a  conditional 
limitation  over  of  one  share  in 
favoiu-  of  other  objects  of  the 
power,  on  a  certain  event  specified 
in  the  appointment.  Stroud  v. 
Norman,  Kay,  313.  See  also  Trol- 
lope  V.  Routledge,  1  De  G.  &  Sm. 
662 ;  Caulfield  v.  Maguire,  2  J.  &  L. 
170. 

The  general  principle  upon  which 
these  cases  proceed,  to  use  the 
words  of  Sir  J.  Clarke,  M.  E.,  in 
the  principal  case,  is,  "  that  where 
there  is  a  complete  execution  of  the 
power,  and  something  ex  ahundanti 
is  added,  which  is  improper,  if  the 
boundaries  between  the  excess  and 
proper  execution  are  precise  and 
apparent,  there  the  execution  shall 
be  good  and  only  the  excess  void." 
Ante,  p.  401. 

Where  there  is  a  void  condition 
attached  to  an  absolute  appoint- 
ment in  favour  of  an  object  of  a 
power,  as  for  instance,  that  he 
should   release   a   mortgage   debt. 


although  he  might  claim  the  benefit 
of  the  absolute  appointment  in  his 
favour,  and  have  treated  as  void 
the  condition  attempted  to  be  im- 
posed upon  him ;  nevertheless,  if 
he  assents  to  the  condition  by  exe- 
cuting a  release  of  the  mortgage 
debt,  the  appointment  not  being 
obnoxious  to  the  charge  of  fraud, 
he  wUl  be  bound  by  his  own  volun- 
tary act.  Roach  v.  Trood,  3  Ch.  D. 
429. 

Where,  however,  the  gift  u.nder 
the  appointment  cannot  be  sepa- 
rated from  a  void  condition,  the 
gift  will  altogether  fail.  Thus  in 
Hay  V.  WatMns,  3  Dru.  &  Warr. 
339,  where  the  appointee,  after  re- 
citing by  his  wiU  his  power,  be- 
queathed as  follows  : — "Heave  and 
bequeath  unto  my  daughter  Har- 
riett a  further  sum  of  200Z.,  to  have 
me  properly  buried  in  this  island, 
and  to  pay  what  small  debts  I  may 
owe  in  this  island  at  my  decease ;" 
it  was  held  by  Lord  St.  Leonards, 
then  Lord  Chancellor  of  Ireland, 
that  the  appointment  was  bad,  and 
that  the  200^.  was  to  go  as  if  un- 
appointed.  "  Can  it  be  argued," 
said  his  Lordship,  "  that  it  was 
intended  that  this  lady  was  to  take 
this  sum  of  2QQI.,  and  comply  with 
neither  of  the  conditions  ?  that, 
however,  may  be  said  of  every  such 
case."  His  Lordship  apparently 
does  not  put  the  case  upon  this 
ground,  for  similar  reasoning  would 
apply  to  almost  every  case  which 
has  been  before  cited,  where  the 
condition  was  held  void,  and  the 
gift  good,  although  it  must  have 
been  the  intention  of  the  appointee 
in  imposing  the  condition  to  have 
expected  its  fulfilment.     His  Lord- 
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sliip  then  goes  on  to  give  a  more 
satisfactory  reason  for  tlie  decision. 
"But,  still  further,  here  it  is  diiH- 
cult  to  separate  the  gift  from  the 
condition,  they  constitute  an  entire 

gift It  is  like  the 

case  of  a  legacy,  where  there  is  no 
gift  except  in  the  direction  to  pay. 
I  cannot  separate  the  gift  from  the 
condition,  and  therefore  must  hold 
the  appointment  to  be  bad.  I  be- 
lieve this  to  be  the  soundest  con- 
struction, although  I  do  not  think 
the  case  free  from  difficulty."  See 
also  Wehb  v.  Sadler,  8  L.  E.,  Ch. 
App.  419;  there  a  husband  and 
■wife  having  under  their  marriage 
settlement  a  joint  power  of  appoint- 
ment over  personalty  in  favour  of 
the  children  of  the  marriage,  of 
whom  there  were  three  survivors, 
appointed  one-third  of  the  fund  to 
trustees,  upon  such  trusts  as  H. 
(one  of  the  sons)  by  deed  executed, 
ivith  the  consent  of  the  father  durmg 
his  life,  and,  after  his  death,  with 
the  consent  of  the  trustees  of  his 
will,  or  by  will  should  appoint;  and 
in  default  of  such  appointment, 
upon  trust  for  H.  for  life,  or  until 
bankruptcy  or  assignment  (such 
bankruptcy  or  assignment  being 
limited  to  twenty-one  years  after 
the  death  of  his  surviving  parent) ; 
and,  after  H.'s  death,  upon  trust  for 
his  executors  or  administrators,  as 
part  of  his  personal  estate ;  but  if 
such  interest  should  be  previously 
determined,  then  upon  the  trusts 
therein  mentioned.  It  was  held  by 
the  Court  of  Appeal  in  Chancery, 
varying  the  decision  of  Sir  James 
Bacon,  V.  C,  reported  14  L.  E.,  Eq. 
533,  that  the  appointment  to  such 
uses  as  H.  should  appoint,  with  the 


consent  of  the  trustees,  was  void, 
but  that  the  limitation  over  in  de- 
fault of  appointment  by  H.  was 
valid,  and  gave  H.  an  absolute  in- 
terest in  the  share,  subject  to  the 
contingency  of  his  committing  a 
forfeiture  within  the  prescribed 
period.  Sed  vide  In  re  Brotvn's 
Trusts,  1  L.  E.,  Eq.  74. 

The  result  will  be  the  same  where 
the  void  condition  is  precedent. 
Richardson  v.  Simjison,  3  J.  &  L. 
540. 


IV.  Where  a  Poiver  executed  sub- 
stantially/, though  not  strictly 
modo  et  formd,  is  valid  in 
JEquity  as  not  being  excessive. 

If  an  appointment  be  substan- 
tially executed  according  to  the  in- 
tention of  the  donor,  it  has  in  many 
cases  been  held  good  in  equity, 
though  not  strictly  modo  et  formd, 
the  excess  in  the  execution  not 
being  sufficient  to  render  it  invalid. 
It  has,  for  instance,  been  long 
settled  that  a  power  to  appoint  in 
favour  of  a  particular  person  can 
be  well  executed  in  equity  by  an 
appointment  to  trustees  for  that 
person. 

Thus,  although  a  conveyance  to 
trustees  upon  trust  to  pay  a  rent- 
charge  to  an  intended  wife  is  not  a 
good  legal  execution  of  a  power  to 
limit  a  jointure  to  her,  as  they  are 
not  objects  of  the  power  {Hervey  v. 
Hervey,  1  Atk.  561),  nevertheless  it 
would  be  made  good  in  equity;  and 
although  the  heir  at  law,  had  he 
brought  an  ejectment,  might  have 
succeeded  in  law,  a  Court  of  Equity 
would  have  given  relief  to  the 
jointress.      Chtirchman   v.  Harvey, 
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Amb.  341,  824;  Crazier  v.  Crazier,  3 
Dru.  &Warr.  353,  371. 

The  creation,  however,  of  a  term 
of  500  years  in  trustees  upon  trust 
for  the  objects  of  the  power,  has 
been  held  to  be  a  good  legal  exer- 
cise of  a  power  to  appoint  for  such 
estate  or  estates,  in  such  parts, 
shares  and  proportions,  and  in  such 
manner  and  form  as  the  ajDpointor 
should  think  fit.  Trollope  v.  Lintan, 
1  S.  &  8.  477,  485. 

Where  a  person  having  a  special 
power  of  appointment  over  a  real 
or  personal  property,  appoints  to 
trustees  for  the  objects  of  the  power, 
the  exercise  of  the  power  will  be 
valid,  notwithstanding  the  interpo- 
sition of  trustees.  Thorntan  v. 
Bright,  2  My.  &  Cr.  230  ;  Bush  v. 
Aldam,  19  L.  E.,  Eq.  16;  and  see 
Re  PUlhricl,  34  L.  J.,  Ch.  368. 

But  the  Court  will  not,  as  a  matter 
of  right,  transfer  a  fund  of  person- 
alty so  appointed  to  the  trustees  in- 
terposed by  the  donee  of  the  power. 
See  Bush  v.  Aldam,  19  L.  E.,  Eq. 
16;  where  Sir  E.  Malins,  V.  C,  after 
noticing  the  cases  which  decide  that 
an  appointment  to  trustees  to  sell 
and  convert  and  distribute  the  pro- 
ceeds among  the  objects  of  the 
power  is  a  valid  execution  of  the 
power,  adds,  "But  I  am  unable  to 
see  how  that  can  be  an  authority 
for  taking  away  a  fund  from  trus- 
tees who  are  fit  and  proper,  and 
handing  it  over  to  others  who  may 
not  be  so  fit,  in  a  case  where  the 
duty  of  the  trustees  is  simply  to 
hold  the  fund." 

But  where  there  was  a  general 
and  a  special  power,  and  an  ap- 
pointment was  made  of  the  funds 
comprehended  under  both  powers, . 


together  to  trustees  to  pay  debts, 
and  to  apply  the  residue  for  the 
objects  of  the  special  power,  it  was 
held  that  the  appointment  must  be 
read  reddendo  singula  singulis,  and 
the  fund  coming  under  the  general 
power  applied  in  the  first  instance 
to  the  purposes  by  which  the  fund 
subject  to  the  special  power  was 
not  applicable.  Ferrier  v.  Jay,  10 
L.  E.,  Eq.  550,  overruling  Clogs- 
tawn  V.  Walcatt,  10  L.  E.,  Eq. 
550. 

Where   a   donee    has  power   to 
appoint  an  estate  absolutely,  a  de- 
vise to  trustees  on  trust  to  sell  and 
divide  the  proceeds  among  the  ob- 
jects of  the  power,  has  been  held 
to  be  a  good  appointment.     Ken- 
worthy  v.  Bate,  6  Yes.  793  ;    Crazier 
V.   Crazier,    3   Dru.    &  Warr.  371 
Hcrvey    v.    Hervey,    1    Atk.    561 
Churchman  v.  Harvey,  Amb.   339 
Trollope  V.  Lintan,   1   S.  &  S.  477 
Cowx   V.    Faster,    1    J.    &   H.    30 
Faivler   v.    Cohn,    21     Beav.     360 
D'Abbadie   v.    Bizoin,   5  I.  E.,  Eq. 
205. 

So  an  unlimited  power  to  charge 
an  estate  has  been  held  in  equity  to 
authorize  a  disposition  of  the  estate 
itself  in  trust  to  sell  and  divide  the 
money  among  the  objects  [Long  v. 
Lo?ig,  5  Ves.  445).  So  a  power  to 
appoint  and  divide  the  land  enables 
the  donee  of  the  power  to  charge  a 
sum  of  money  on  the  land.  Roberts 
V.  DLrall,  2  Eq.  Ca.  Abr.  668; 
Thwaytes  v.  Jiye,  2  Vern.  80. 

And  where  there  was  a  limitation 
to  the  use  of  the  children  of  A.  for 
such  estate  or  estates,  and  in  such 
parts,  shares  and  proportions,  man- 
ner and  form  as  A.  should  appoint, 
an  appointment  of  a  rentcharge  to 
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one  cliild,  and  th.6  estate;  subject 
thereto  to  another,  vras  held  good. 
Eiclcetts  V.  Loftus,  4  T.  &  0.,  Ex.  Ca. 
519. 

A  power  to  appoint  an  estate 
directed  to  be  bought  with  money 
to  arise  from  the  sale  of  another 
estate  directed  to  be  sold,  may  be 
exercised  over  -the  estate  directed  to 
be  sold  in  the  same  manner  as  it 
might  be  over  the  estate  directed  to 
be  purchased.  Bulloch  v.  Fladgate, 
1  V.  &  B.  471.  See  also  Pearson  v. 
Lane,  17  Ves.  101. 

A  power  to  appoint  the  fee  autho- 
rizes the  appointment  of  a  smaller 
estate  as  an  estate  for  life  (Bovei/  v. 
Smith,  1  Vern.  85),  or  any  lesser 
estate  which  may  be  limited  out  of 
a  fee  ( Crosier  v.  Crozier,  3  Dru.  & 
Warr.  353,  370) ;  and  a  power  to 
appoint  among  a  class  authorizes  an 
appointment  to  an  object  for  hfe, 
with  remainder  to  others,  and  with 
cross  gifts  between  and  among 
them.  Alloioay  v.  Alloivay,  4  Dru. 
&  War.  387;  Wilson  v.  Wilson,  21 
Beav.  25. 

Where  there  is  a  power  to  ap- 
point a  mixed  fund  of  realty  and 
personalty  among  a  class,  it  is  not 
essential  to  the  validity  of  an  ap- 
pointment, that  each  of  the  objects 
should  have  a  part  of  each  kind  of 
property ;  the  realty  may  be  ap- 
pointed to  one  of  the  class  and  the 
personalty  to  the  others.  More/an 
d.  Stirman  v.  Surman,  1  Taunt.  289. 

And  where  a  person  has  power  to 
appoint  realty  among  a  class,  as, 
for  instance  children,  on  such  trusts 
as  he  pleases,  he  may  devise  the 
realty  to  trustees  upon  trusts  to  sell 
and  give  receipts,  previous  to  divi- 
sion among  the  children  in  the  shares 


appointed  to  them.  Coiox  v.  Foster, 
1  J.  &  H.  30 ;  and  see  Cox  v.  Cox, 
1  K.  &  J.  251  ;  Webb  v.  Sadler,  14 
L.  E.,  Eq.  533 ;  8  L.  E.,  Ch.  App. 
419. 

In  the  principal  case  under  a 
power  to  appoint  personalty  in 
such  proportions  as  the  donee 
should  direct,  an  appointment  to 
an  object  to  her  separate  use  was 
held  good.  See  also  Dickinson  v. 
Mort,  8  Hare,  178. 

A  power  to  charge  a  sum  in  gross, 
implies  a  power  to  give  interest 
{Roe  V.  Pogson,  2-Madd.  457;  Leivis 
V.  Freke,  2  Ves.  jun.  512);  and 
where  the  sum  appointed  is  vested 
and  severed  from  the  residue  it 
will  carry  interest  {Dundas  v. 
Wolfe  Murray,  1  H.  &  M.  425); 
but  if  the  sum  is  only  to  be  raised 
on  the  happening  of  some  contin- 
gent event,  no  interest  will  in  the 
nicantinie  be  payable.  Gotch  v. 
Foster,  5  L.  E.,  Eq.  311. 

An  unlimited  power  to  appoint 
the  dividends  of  a  fund  will  autho- 
rize the  appointment  of  the  fund 
itself  {Phillips  v.  Brydon,  26  Beav. 
77) ;  and  a  discretionary  power  to 
trustees  to  lay  out  a  fund  in  pur- 
chasing an  irredeemable  annuity  for 
an  object  of  the  power,  will  be  well 
exercised  by  giving  him  the  whole 
fund  {Messeena  v.  Carr,  9  L.  E., 
Eq.  260),  and  well  exercised  pro 
tanto  by  giving  him  part  thereof. 
lb. 

A  donee  having  a  power  of  ap- 
pointing a  fund  among  his  children, 
in  such  manner  and  proportion  as 
he  pleases,  after  appointing  the 
fund  equally  among  his  children, 
will  not  invalidate  the  appointment 
by  postponing  the  payment  of  the 
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capital,  partly  until  the  majority  of 
Ms  children,  and  partly  until  after 
the  death  or  marriage  of  his  last 
surviving  immarried  daughter,  the 
unmarried  daughters  in  meantime 
being  entitled  to  the  income.  Wilson 
V.  IVilson,  21  Beav.  25. 


As    to    the   re-exercise   of  a  Poicer 
improperly  executed. 

If  a  person  exercise  a  power  im- 
properly, so  that  his  execution  of 
it  is  void,  and  he  subsequently 
discovers  his  error,  he  may  then 
exercise  the  power  in  the  manner 
warranted  by  the  law  (per  Lord 
St.  Leonards  in  Jackson  v.  Jackson, 


1  Dru.  120;  Ward  v.  Tyrrell,  25 
Beav.  563). 

So  where  a  power  is  given  to  a 
wife  surviving,  she  may  exercise 
the  power  in  respect  of  any  portion 
of  the  fund,  either  not  appointed 
by  the  husband  or  not  validly  ap- 
pointed. Ex  parte  Bernard,  6  Ir. 
Oh.  Eep.  133,  137;  Mapleton  v. 
Mapleton,  4  Drew.  515. 

As  to  whether  a  donee  having 
made  an  appointment  set  aside  as  a 
fraud  on  the  power  can  again  exer- 
cise his  power.  See  The  Duke  of 
Portland  v.  Topham,  11  H,  L.  Ca. 
32;  Hutchins  v.  Hutchins,  10  I.E., 
Eq.  453,  457  ;  note  to  Aleyn  v. 
Belchier,  1  L.  C.  Eq.  438,  5th  ed. 
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THOMAS  CADELL Appellant; 

AETHUE  PALMEE,  CHAELES  CADELL  1 
EDEIDG-E,  HENEY  BENGOUGH, 
HENET  EICKBTTS  the  Younger,  EICH- 
AED  EICKETTS  the  Younger,  WILLIAM 
IGNATIUS  OKELY  and  ANN  ELIZA- 
BETH his  Wife,  late  ANN  ^JAZKSm:^  \  Respondents. 
BENGOUGH,  Spinster,  and  ANN  EICK- 
ETTS the  Younger,  WILLIAM  PETEE 
LUNBLL,  JOHN  EVANS  LUNELL, 
GEOEGB  LUNBLL,  SAEAH  BEN- 
GOUGH and   GEOEGB  BENGOUGH.     .     . 


Feb.   15,    1832;   May  20   ami   June   25,   1833. 
[Eepokted  1  Clark  &  Finnelly,  372.] 

BxEcuTOEY  Devise — Perpetuity.] — A  limitation,  hy  Kuy  of  executory 
devise,  which  is  not  to  fake  effect  until  after  the  determination  of  a  life 
or  lives  in  being,  and  a  term  of  twenty-one  years,  as  a  term  in  gross 
and  without  reference  to  the  infancy  of  any  person,  is  a  valid  limitation. 
Secus,  if  to  the  term  in  gross  of  twenty-one  years  be  added  the  number 
of  months  equal  to  the  longest  or  ordinary  period  of  gestation. 

This  being  held  to  be  the  established  rule,  a  decree  of  the  Court  below, 
declaring  that  a  limitation  by  tray  of  executory  dci  ise,  which  was  not  to 
rest  until  after  the  expiration  of  a  term  in  gross  of  twenty  years  from 
the  decease  of  the  survivor  of  twenty-eight  persons,  who  trere  living  at 
the  testator's  decease,  and  of  whom  seven  only  icere  to  take  interests 
under  the  devise,  is  a  valid  limitation,  was  affirmed  accordingly. 

HENEY  BENGOUGH,  Esq.,  by  his  mil,  dated  the  9th  day  of 
April,  1818,  gave  and  devised,  from  and  after  the  decease  of  his  wife 
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Joanna  Bengough,  his  messuage,  with  the  gardens,  stables  and  other 
appurtenances  belonging  thereto,  situate  in  St.  James's  Square, 
Bristol,  to  the  Eev.  Charles  Lucas  Bdridge,  Arthur  Palmer,  the 
E.ev.  Gadell  Bdridge  and  Greorge  "Wright,  their  heirs  and  assigns  for 
ever,  upon  trust,  for  sale ;  and  directed  the  proceeds  to  sink  into  and 
become  part  of  his  personal  estate.  He  further  gave  and  devised  to 
the  said  trustees,  their  heirs  and  assigns,  certain  other  real  estates, 
upon  trust,  to  permit  his  wife  to  occupy  a  part  thereof  during  her 
life,  and,  after  her  decease,  to  pay  out  of  the  rents  and  profits  an 
annuity  of  300/.  to  his  nephew  Greorge  Bengough  for  life,  and  an 
annuity  of  200/.  to  his  nephew  Henry  Bengough  for  life,  and  subject 
to  the  payment  of  the  said  annuities,  and  otherwise  subject,  as  in  the 
said  will  mentioned,  upon  trust,  from  time  to  time,  during  the  term 
of  twenty-one  years,  to  be  computed  from  the  day  of  the  testator's 
decease,  to  collect  and  receive  the  rents  and  profits  of  all  his  real 
estates  so  devised  to  them  (except  the  house  in  St.  James's  Square), 
and  from  time  to  time,  during  tlie  continuance  of  the  said  term,  to 
lay  out  the  monies  to  arise  from  such  rents  and  profits  in  the  pur- 
chase of  freehold  estates  of  inheritance,  in  England,  when  and  as 
often  as  there  should  be  a  surpkis  in  hand  amounting  to  the  sum  of 
1,500/.  And  he  directed  the  estates  so  to  be  purchased,  to  be  con- 
veyed to  the  trustees,  upon  the  same  trusts  and  conditions  as  were 
thereinafter  («)  limited  concerning  his  estates  thereinbefore  devised ; 
and  that  the  trustees  should  not  permit  more  than  500/.  to  remain  in 
banker's  hands,  but  should  invest  the  same  in  the  Three  per  Cent. 
Consolidated  Bank  Annuities,  until  a  convenient  purchase  could  be 
found,  and  add  the  interest  to  the  principal,  to  accumulate  dming 
the  said  tenn  in  the  same  manner  as  the  rents  and  profits  of  the  real 
estates  were  before  directed  to  accumulate ;  and  as  to  all  the  said 
trust  estates  and  hereditaments  so  by  him  thereby  devised  (except  his 
said  messuage  in  St.  James's  Square),  upon  trust,  that  the  trustees 
for  the  time  being  should  retain  and  stand  possessed  of  the  same 
during  the  term  of  120  years,  to  commence  from  his  death,  if  his 
said  nephews  Greorge  Bengough  and  Henry  Bengough,  his  nephew 
James  Bengough,  his  great-nephews  Henry  Eicketts  the  younger 
and  Eichard  Eicketts  the  younger,  his  niece  Ann  Elizabeth  Ben- 

(«)  See  the  report  of  this  case  under  the  inbef ore  "  to  be  substituted  for  ' '  herein- 
title  of  Bengough  Y.  Edridge,  1  Sim.  273,  after."  That  part  of  the  decree  is  not 
wheretheVioe-Chancellor  ordered  "here-       appealed  from. 
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gough,  his  great-niece  Ann  Eioketts  the  younger,  the  ten  children 
then  living  of  the  said  Charles  Lucas  Edridge  (for  whose  names  a 
blank  was  left  in  the  will),  and  the  eleven  children  then  living  of  the 
said  Arthur  Palmer  (whose  names  were  mentioned),  or  any  or  either 
of  his  said  nephews  and  niece,  and  great-nephews  and  great-niece,  or 
any  or  either  of  the  said  several  children  of  the  said  Charles  Lucas 
Edridge  and  Arthur  Palmer,  should  so  long  live ;  and  also  during 
the  term  of  twenty  years,  to  be  computed  from  the  expiration  or 
other  sooner  determination  of  the  said  term  of  120  years  determi- 
nable as  aforesaid,  nevertheless  upon  trust  for  his  said  nephew  George 
Bengough,  for  a  term  of  ninety-nine  years,  if  he  should  so  long 
live,  and  the  said  terms  of  120  years  and  twenty  years,  or  either  of 
them,  should  so  long  continue ;  and  from  and  after  the  expiration  or 
other  sooner  determination  of  the  said  term  of  ninety-nine  years, 
then  in.  trust  for  the  first,  second,  third,  fourth,  fifth,  sixth  and  all 
and  every  other  and  subsequent  born  son  of  the  same  George  Ben- 
gough, severally  and  successively,  according  to  the  priority  of  their 
births :  and  after  the  determination  of  the  estate  and  interest  of  each 
of  the  same  sons  respectively,  and  also,  as  the  circumstances  of  the 
case  should  require,  after  the  determination  of  the  estate  of  any 
person  taking  from  time  to  time  under,  or  as  answering  the  descrip- 
tion of  heir  male  of  his  body,  in  trust  for  the  person  who  for  the 
time  being  and  from  time  to  time  should  answer  the  description  of 
heir  male  of  his  body,  or  who  in  case  of  the  death  of  his  parent,  if 
such  death  had  taken  place,  would  be  heir  male  of  his  body,  imder 
an  estate  tail  limited  to  the  same  son  and  the  heirs  male  of  his 
body,  to  hold  to  the  same  son  or  person  respectively  for  a  term  of 
ninety-nine  years,  if  the  same  son  or  person  respectively  should  so 
long  Hve,  and  the  said  terms  of  120  years  and  twenty  years,  or 
either  of  them,  shoidd  so  long  continue;  every  elder  of  the  same 
sons  and  the  person  who  for  the  time  being  and  from  time  to  time 
should  answer,  or  who  in  case  of  the  death  of  his  parent,  if  such 
death  had  taken  place,  would  answer  the  description  of  heir  male  of 
his  body,  to  be  preferred  before  every  younger  of  the  same  sons,  and 
the  person  who  for  the  time  being  should  answer,  or  in  case  of  the 
death  of  his  parent,  if  such  death  had  taken  place,  would  answer  the 
description  of  heir  male  of  his  body. 

The  testator  then  declared  several  successive  trusts  of  the  said 
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estates  during  the  said  terms  of  120  years  and  twenty  years,  in  favour 
of  his  nephews  Henry  Bengough  and  James  Bengough,  his  great- 
nephews  Henry  Eicketts  the  younger  and  Eiohard  Eicketts  the 
younger,  his  niece  Ann  Blizaheth  Bengough,  and  his  great-niece 
Ann  Eicketts  the  younger,  respectively,  and  their  respective  first  and 
other  subsequent  born  sons,  and  of  the  persons  who  for  the  time 
being  should  be,  or  who  in  case  of  the  death  of  theu-  respective 
parents  would  be  heirs  male  of  such  sons  respectively,  similar  to  the 
trusts  before  stated  to  have  been  declared  in  favour  of  the  said  George 
Bengough,  and  his  first  and  other  subsequent  born  sons,  and  of  the 
person  who  for  the  time  being  should  be,  or  who  in  case  of  the  death 
of  his  parent  would  be  heir  male  of  the  body  of  each  of  the  same  sons 
respectively,  except  that  he  du-ected  that  the  estates  of  the  said  Henry 
Ricketts  and  Richard  Rickctts,  and  of  their  respective  sons,  and  of  the 
person  or  persons  answering  the  description  of  heirs  male  or  heir 
male  of  their  respective  bodies,  and  also  the  estates  of  the  said  Ann 
Elizabeth  Bengough  and  Ann  Eicketts,  and  of  their  respective  hus- 
bands, and  of  their  first  and  other  sons,  and  of  the  persons  answering 
the  description  of  heirs  male  of  their  respective  bodies,  should  respec- 
tively cease,  if  he  or  they  for  the  time  being  should  refuse  to  take  the 
surname  and  bear  the  arms  of  Bengough  only,  after  he  or  they 
respectively  should  become  entitled  to  the  receipt  of  the  income  of  the 
said  trust  estates.  And  from  and  after  the  determination  of  the 
said  respective  estates  and  interests,  then  in  trust  for  the  person  or 
persons  respectively,  who  for  the  time  being,  and  from  time  to  time, 
should  answer  the  description  of  the  testator's  heir  or  right  heir-at- 
law  ;  and  if  there  should  be  more  than  one,  in  the  same  proportions 
as  they  would  be  entitled  to  a  real  estate  descending  from  the  testator 
as  the  first  purchaser,  and  vesting  in  him  or  them  as  his  right  heirs, 
to  hold  to  the  same  person  or  persons  respectively,  if  more  than  one, 
as  tenants  in  common,  as  to  each  of  the  same  persons  respectively, 
for  a  term  of  ninety-nine  years,  if  the  same  person  should  so  long 
live,  and  the  said  terms  of  120  years  and  twenty  years,  or  either  of 
them,  should  so  long  continue. 

The  testator  further  directed  that  each  of  the  said  terms  of  ninety- 
nine  years  should  be  computed  from  the  tune  when  the  person  or 
persons  respectively  to  whom  the  same  were  limited  should  become 
entitled  to  the  income  of  all  or  any  part  of  the  said  trust  estates. 
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under  the  limitations  thereinbefore  contained ;  and  that  in  case  the 
said  limitations  in  favour  of  persons  unborn  could  not  take  effect 
precisely  in  the  order  in  which  they  were  directed,  and  there  should 
consequently  be  any  suspension  of  the  beneficial  ownership,  by  reason 
that  the  persons  entitled  to  take  under  the  same  limitations  or  trusts 
should  not  be  then  born,  in  that  case  the  income  of  his  said  devised 
trust  estates  should,  during  such  suspension  of  ownership,  belong  to 
and  be  enjoyed  by  the  person  or  persons  for  the  time  being  entitled, 
or  who,  in  case  there  had  not  been  such  suspension  of  ownership, 
would  for  the  time  being  have  been  entitled  to  the  next  estate  in 
remainder,  subject  nevertheless  to  the  right  of  any  person  or  persons 
to  be  afterwards  born,  and  who  would  have  been  entitled,  under  any 
prior  limitation,  to  receive  the  income  of  his  said  trust  estates  from 
his,  her  or  their  actual  birth  or  respective  births. 

The  testator  then  directed,  that  after  the  expiration  or  sooner  de- 
termination of  the  said  terms  of  120  years  and  twenty  years,  his  said 
trust  estates  should  be  conveyed  and  assured  by  his  then  trustee  or 
trustees  thereof,  to  such  person  or  persons  as  would  at  that  time  be 
entitled  to  the  same,  either  by  purchase  or  by  descent,  for  the  fii'st  or 
immediate  estate  or  estates  for  life,  in  tail,  or  in  fee  in  them,  if  the 
siame  had  by  his  will  been  devised,  settled  or  assured  to  the  use  of  his 
nephew,  the  said  George  Bengough,  and  his  assigns  for  his  Hfe,  with 
remainder  to  his  first  and  other  sons  successively,  according  to  the 
priority  of  their  births  in  tail  male,  A\'ith  remainder  in  similar  estates 
for  life,  and  remainders  in  succession  to  the  said  Henry  Bengough, 
James  Bengough,  Ann  Eicketts,  Eichard  Eicketts,  Ann  Elizabeth 
Bengough,  Ann  Eicketts,  and  their  sons  respectively,  with  a  proviso 
for  the  cesser  of  the  estates  of  the  said  Henry  Eicketts  and  Eichard 
Eicketts,  and  their  respective  first  and  other  sons,  and  the  heirs  male 
of  their  respective  bodies,  who  for  the  time  being  should  refuse  to  take 
the  surname  and  bear  the  arms  of  Bengough  only,  after  he  or  they 
respectively  should  become  entitled  to  the  receipt  of  the  said  income  ; 
and  also  for  the  cesser  of  the  estate  of  the  said  Ann  Elizabeth  Ben- 
gough and  Ann  Eicketts,  and  theii'  respective  husbands,  and  their 
first  and  other  sons,  and  the  heirs  male  of  their  respective  bodies,  who 
for  the  time  being  should  make  a  like  refusal,  with  reversion  to  the 
testator's  own  right  heirs.  And  he  further  dii-ected,  that  the  person 
or  persons  to  whom  such  conveyances  should  be  made,  should  have 
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sucli  estate  in  the  said  trust  estates,  as  he  or  they  would  at  that  time 
be  entitled  to  take  under  the  said  limitations,  if  the  same  had  been 
actually  made  by  his  will,  with  the  same  or  the  like  remainders  over, 
as  if  the  said  trust  estates  had  been  devised  by  his  will  in  manner  afore- 
said, or  as  near  thereto  as  might  be,  and  the  circumstances  of  the  case 
and  the  rules  of  law  and  equity  would  permit ;  yet,  nevertheless,  that 
no  such  person  should  have  or  be  entitled  to  a  vested  estate  or  any 
other  than  a  contingent  interest,  until  the  expiration  or  sooner  deter- 
mination of  the  terms  of  120  years  and  twenty  years ;  and  he  declared 
that  such  limitations  were  introduced  into  his  will  only  for  the  purpose 
of  ascertaining  the  objects  to  whom  such  conveyances  should  be  made, 
and  not  for  the  pui'pose  of  making  any  immediate  devise  or  gifts,  or 
raising  any  immediate  or  present  estate  by  way  of  trust  or  otherwise 
for  them ;  on  the  contrary  thereof,  he  directed  that  during  the  said 
terms  of  120  years  and  twenty  years,  no  person  or  persons  should  be 
entitled,  at  law  or  in  equity,  to  any  beneficial  estate  in  his  said  trust 
estates,  or  the  income  thereof,  by  way  of  vested  interest,  for  any 
longer  period  than  ninety-nine  years,  determinable  as  before  men- 
tioned, and  that,  in  the  events  and  in  the  mode  before  expressed,  heit'S 
or  heirs  of  the  body  should  be  entitled  to  take  in  the  first  instance, 
and  as  purchasers  in  their  own  right.  And  he  directed,  that,  if  at 
any  time  during  the  said  terms  of  120  years  and  twenty  years  each 
of  the  male  persons  who  for  the  time  being  should  be  entitled  to  the 
income  of  his  said  trust  estates  should  require  the  same,  it  should  be 
lawful  for  his  trustees  to  convey  to  each  or  any  person  making  such 
request  the  said  trust  estates,  or  part  thereof,  as  he  should  be  entitled 
to  under  the  limitations  thereinbefore  contained,  for  an  estate  of  free- 
hold for  the  life  of  the  same  person,  so  as  to  give  him  or  her  an  estate 
of  freehold,  instead  of  an  estate  for  ninety-nine  years. 

The  testator,  after  giving  various  other  directions  and  powers  con- 
cerning the  said  trust  estates,  and  after  bequeathing  several  legacies 
and  annuities,  gave  and  bequeathed  to  the  said  trustees,  their  exe- 
cutors and  administrators,  all  the  residue  of  his  personal  estate  what- 
soever, upon  trust  that  they  should  either  continue  his  monies  upon 
the  securities  upon  which  they  should  be  invested  at  his  decease,  or 
call  in  the  same,  and  sell  all  such  parts  of  his  residuary  estate  and 
effects  as  should  not  consist  of  money  or  secm-ities  for  money.  And 
he  directed,  that,  during  the  term  of  twenty-one  years,  to  be  computed 
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from  the  day  of  his  decease,  the  tinistees  for  the  time  being  of  his  will 
should  receive  the  dividends,  interest  and  annual  income  of  all  his 
residuary  estate,  and  from  time  to  time  during  such  term  invest  all 
such  dividends,  interest  and  income,  and  the  accumulations  of  the 
same,  in  their  names,  either  in  the  Three  per  Cent.  Consolidated 
Bank  Annuities,  or  upon  mortgages  of  freehold  hereditaments  in 
Great  Britain,  as  they  should  thinlc  proper,  as  an  accumulating  fund, 
in  order  to  increase  the  principal  of  his  residuary  estate  during  such 
term  of  twenty-one  years;  and  shoiild,  -with  all  convenient  speed, 
from  time  to  time  during  that  term,  lay  out  and  invest  all  his  residuary 
estate  and  effects,  and  all  accumulations  thereof,  in  purchases  of 
freehold  hereditaments  of  an  estate  of  inheritance  in  fee  simple  in 
England  and  Wales,  v^hen  eligible  purchases  should  arise ;  which 
estates,  so  to  be  purchased,  should  be  conveyed  unto  and  to  the  use 
of  the  trustees,  in  fee,  upon  the  same  trusts  and  under  and  subject  to 
the  same  and  the  like  powers,  provisoes  and  limitations  as  were  by 
him  thereinbefore  declared  concerning  his  said  estates  devised  to  them 
in  trust  as  thereinbefore  mentioned,  or  as  near  thereto  as  the  death  of 
parties,  the  change  of  interests  and  other  contingencies  would  admit ; 
and  he  appointed  his  said  trustees  to  be  executors  of  his  said  will. 

The  testator  died  in  April,  1818,  and  his  three  first-named  trustees 
and  executors  shortly  afterwards  proved  his  will,  and  became  his  legal 
personal  representatives,  Greorge  Wright  having  renounced  probate 
and  executed  a  deed  of  disclaimer  to  them  as  to  the  trust  estates. 

Ann  Eicketts,  the  testator's  only  sister,  and  next  of  kin  at  the  time 
of  his  death,  died  in  the  month  of  October,  1819,  having  by  her  will 
appointed  the  respondents,  W.  P.  Lunell,  J.  B.  Lunell  and  George 
Lunell,  executors  thereof;  and  they  proved  the  same,  and  became  her 
legal  personal  representatives. 

Mrs.  Bengough,  the  testator's  widow,  died  on  the  10th  of  June, 
1821,  having  duly  made  and  published  her  will,  and  appointed  as 
executors  thereof  the  said  Eev.  Charles  Edridge  (since  deceased)  and 
Thomas  Cadell,  the  appellant,  who  duly  proved  the  same,  and  thereby 
became  her  legal  personal  representatives. 

George  Bengough,  the  testator's  nephew,  and  first  taker  of  an  estate 
under  the  limitations  in  the  will,  filed  his  bill  in  Chancery  in  the  year 
1821  (amended  in  1823)  against  the  acting  trustees  and  executors,  and 
against  the  said  Henry  and  James  Bengough,  Henry  and  Eichard 
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Ricketts,  Ann  Bengough  and  Ann  Eicketts  the  younger,  and  also 
against  the  said  personal  representatives  of  Joanna  Bengough  the 
widow,  and  of  Ann  Ricketts,  the  sister  of  the  testator  ;  and  after  stating 
the  said  will,  and  his  own  rights  under  it,  and  as  heir-at-law  and  one 
of  the  then  next  of  kin  of  the  testator,  he  prayed  (amongst  other  things) 
that  the  will  naight  be  declared  to  bo  well  proved,  and  that  the  trusts 
thereof,  so  far  as  the  same  were  good  in  law,  might  be  decreed  to  be 
carried  into  execution,  and  that  an  account  might  be  taken  of  the 
personal  estate  and  effects  of  the  testator,  and  of  his  funeral  and 
testamentary  expenses  and  debts  and  legacies ;  and  that  the  clear 
residue  of  the  personal  estate  might  be  applied  upon  the  trusts  of  the 
wiU,  so  far  as  the  same  were  effectual  in  law ;  and  as  far  as  the  same 
were  ineffectual  in  law,  then  to  such  person  or  persons  as  would  in 
such  case  by  law  be  entitled  thereto ;  and  that  an  account  might  be 
taken  of  the  testator's  real  estates  and  of  the  rents  received  by  the 
trustees,  and  that  what  should  be  found  due  from  them  on  taking  that 
account  might  be  applied  upon  the  trusts  of  the  will,  as  far  as  the  same 
were  good  in  law ;  and  that  the  Court  would  be  pleased  to  declare  how 
far  the  trusts  of  the  real  and  personal  estate  were  good ;  and,  as  far  as 
the  trusts  were  declared  to  be  void,  that  the  plaintiff  might  be  declared 
to  be  entitled  to  the  real  estate ;  but  in  case  the  trusts  of  the  will 
should  be  considered  valid,  then  that  such  of  the  rents  and  profits  of 
the  estates  devised  to  the  trustees  in  possession,  as  accrued  during  the 
life  of  Mrs.  Bengough,  might  be  applied  in  the  purchase  of  freehold 
estates  of  inheritance  in  England  or  Wales,  and  that  the  annuities  of 
the  plaintiff  and  Henry  Bengough  might  be  paid  out  of  the  rents  and 
profits  that  had  accrued  and  should  accrue  after  her  death ;  and  that 
the  residue  thereof  might,  during  the  remainder  of  the  term  of  twenty- 
one  years,  be  also  applied  in  the  purchase  of  freehold  estates  of  in- 
heritance in  England  or  Wales ;  and  that  such  estates,  when  pur- 
chased, might  be  conveyed  to  the  trustees  upon  the  trusts  declared  of 
the  estates  so  to  be  purchased  ;  and  that,  as  often  as  there  should  be 
the  sum  of  1,500/.  arising  from  the  rents  and  profits  of  the  devised 
estates,  it  might  be  laid  out  in  such  purchases  of  freehold  estates  as 
aforesaid ;  and  that  the  plaintiff  might  be  declared  to  be  entitled  to  the 
immediate  possession  and  enjoyment  of  the  said  estates  so  to  be  pur- 
chased for  the  term  of  ninety-nine  years,  if  the  plaintiff  should  so  long 
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live,  such  term  to  be  computed  from  the  death  of  the  testator ;  and  that 
in  case  the  said  rents  and  profits  should  not,  as  soon  as  they  amounted  to 
1,500/.,  be  so  laid  out,  the  plaintiff  might  be  declared  entitled  to  the 
interest  and  dividends  thereof  from  the  time  the  same  amounted  to 
1,500/.  tmtil  the  same  shoidd  be  laid  out  in  the  piu'ohase  of  freehold 
estates  ;  or  that,  in  case  the  said  trusts  were  partly  valid  and  partly 
invalid,  then  that  proper  directions  might  be  given  for  eifectuating 
such  of  the  trusts  as  were  vaKd,  and  for  declaring  and  effectuating  the 
rights  of  the  persons  entitled,  so  far  as  the  trusts  were  invalid. 

The  defendants  having  put  in  their  answer  to  the  biU,  the  cause 
came  on  to  be  heard  before  the  Vice- Chancellor  in  1823,  when  an 
order  of  reference  was  made  to  the  Master,  who,  in  pursuance  thereof, 
reported  that  the  plaintiff  was,  at  the  time  of  the  death  of  the  testator, 
and  then  was,  the  heir-at-law  of  the  said  testator ;  and  that  the  said 
Ann  Ricketts,  deceased,  the  sister  of  the  said  testator,  was  his  only 
next  of  kin  at  the  time  of  his  death,  and  that  WiUiam  P.  Lunell, 
J.  E.  Lunell  and  George  Lunell,  were  then  her  legal  personal  repre- 
sentatives, and  the  only  persons  who,  together  vsdth  the  plaintiff  and 
the  said  Henry  Bengough,  James  Bengough  and  Ann  Elizabeth 
Bengough  (the  children  of  the  said  testator's  late  brother,  George 
Bengough),  and  the  said  Charles  Lucas  Edridge,  and  the  appellant, 
the  executors  of  Joanna  Bengough,  the  widow  of  the  said  testator, 
would,  in  case  of  iatestacy,  have  been  entitled  to  distributive  shares  of 
the  personal  estate  of  the  testator. 

Upon  the  death  of  James  Bengough  the  suit  was  revived  against 
Sarah  Bengough,  his  widow  and  personal  representative  ;  and  William 
Ignatius  Okely,  having  married  Ann  Elizabeth  Bengough,  was  subse- 
quently made  a  party  to  the  suit. 

The  cause  having  come  on  to  be  heard  on  further  directions,  before 
the  Yice-ChanceUor,  his  Honor,  by  a  decree,  bearing  date  the  24th 
day  of  January,  1827,  ordered  it  to  be  declared  (amongst  other 
things)  that  the  testator's  said  will  ought  to  be  established,  and  the 
trusts  thereof  carried  into  execution,  &c.  His  Honor,  in  giving  his 
judgment  in  respect  of  that  part  of  his  decree,  said,  "  that  although 
the  rule  of  law  be  framed  by  analogy  to  the  case  of  a  strict  settle- 
ment, where  the  twenty-one  years  were  allowed  in  respect  of  the 
infancy  of  a  tenant  in  tail,  yet  he  considered  it  to  be  fully  settled. 
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that  limitations  by  way  of  deAdse  or  springing  use  might  be  made  to 
depend  upon  an  absolute  term  of  twenty-one  years  after  lives  in 
being  {b)." 

From  this  part  of  the  decree  the  personal  representative  of  the 
testator's  widow  appealed  to  the  House  of  Lords,  and  the  appeal  came 
on  for  hearing  in  February,  1832. 

Sir  Edward  Sugden  and  Mr.  Lynch,  for  the  appellant,  argued  to 
the  following  effect: — The  testator  in  this  case  had  two  objects  in 
view ;  first,  to  suspend  the  vesting  of  the  inheritance  for  a  period  of 
120  years,  determinable  upon  twenty-eight  lives,  and  for  an  absolute 
term  of  twenty  years  from  the  death  of  the  survivor  of  them,  being, 
as  he  conceived,  within  the  rule  of  law  against  perpetuity.  His 
second  object  was,  during  this  period  of  suspension  of  the  inheritance 
(after  a  period  of  twenty-one  years  allotted  for  accumulation),  to 
confer  the  enjoyment  of  the  estate  upon,  1st,  his  nephew,  Gr.  Bengough, 
for  a  period  of  ninety-nine  years,  determinable  on  his  life,  and  the 
said  terms  of  120  years  and  twenty  years,  with  remainder  to  his  son 
(not  bom  at  the  testator's  decease),  for  a  like  period  of  ninety-nine 
years,  determinable  on  his  life,  &c.,  with  remainder  to  the  grandson 
of  his  said  nephew  for  a  like  period,  determinable  on  his  life,  &c., 
with  remainder  to  the  great-grandson  of  his  said  nephew  for  a  like 
period,  determinable  on  his  life,  &c. ;  and  so  on,  in  respect  of  all  the 
heirs  male  of  the  body  of  his  nephew  George,  all  taking  as  purchasers, 
and  all  taking  estates  only  for  ninety-nine  years,  determinable  on 
their  lives  respectively,  and  on  the  terms  of  120  years  and  twenty 
years.  And  he  conferred  similar  limitations  on  his  nephew  Henry, 
and  the  heirs  male  of  his  body,  &c. ;  and  on  his  third  nephew,  and 
the  heirs  male  of  his  body,  &c. ;  these  being  the  persons  that  would 
take  in  case  the  inheritance  was  not  suspended,  and  being  the  persons 
to  whom  the  inheritance  is  to  be  conveyed  when  the  suspension  is  to 
cease,  and  to  whom  at  any  time  the  trustees  may  limit  an  estate  of 
freehold.  We  submit  that  the  whole  machinery  of  this  will  is  a 
fraud  on  the  rule  of  law  against  perpetuity.  The  accumulation  is 
taken  for  the  whole  term  of  twenty-one  years,  allowed  by  the 
Thellusson  Act  (c),  and  without  reference  to  any  minority  or  any 
legitimate  object  of  settlement ;  and  it  is  not  until  the  expiration  of 

(J)  Bengough  v.  Edridge,  1  Sim.  267.  (c)  39  &  40  Geo.  3,  c.  98. 
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that  term  that  the  limitations  are  made  to  commence.    Accumulation 
and  executory  limitations  were,  by  the  law  as  it  stood  before  the 
Thellusson  Act,  co-extensive ;  but  a  testator  could  not  first  accumulate 
for  lives  in  being  and  twenty-one  years,  and  then  postpone  the  vesting 
for  a  like  further  period.     The  limitation  of  the  estates  for  120  years, 
if  twenty-eight  persons,  or  any  or  either  of  them,  shall  so  long  live, 
taken  by  itself,  is  not  objected  to ;  but  there  is  added  a  term  in  gross 
of  twenty  years  upon  the  same  trusts.    The  twenty-one  years  allowed 
by  the  rule  after  lives  in  being  were  admitted  for  the  purposes  of 
gestation  and  infancy,  and  were  never  allowed  as  an  absolute  term. 
Here  the  twenty  years  are  taken  as  an  independent  term,  merely 
because  that  term  falls  within  the  words  of  the  rule,  altogether  dis- 
regarding the  principles  upon  which  it  was  founded.     After  every 
rule  has  been  separately  resorted  to,  and  the  time  allowed  by  it 
exhausted,  then  comes  a  trust  for  the  very  persons  who  would  be 
entitled  to  the  freehold  and  inheritance  under  the  previous  trusts,  if 
regular  trusts  had  been  declared  for  life  and  in  tail,  according  to  the 
usual  form  of  settlements.     All  this  machinery  is  a  vain  attempt  at 
a  perpetuity,  and  the  consequences  are  obviously  mischievous.     Sir 
Joseph  Jekyll,  in  the  case  of  Stanley  v.  Leigh,  defines  a  perpetuity ; 
and  Chief  Baron  Gilbert,  in  his  Treatise  on  Uses,  tells  us  what  tends 
to  it.     "  All  limitations,"  he  says,  "  that  tend  to  the  provision  of  a 
family,  and  to  secure  against  contingencies  that  are  vidthin  the  parties' 
own  immediate  prospect,  are  to  be  favoured ;  but  all  limitations  that 
perpetuate,  or  tend  to  a  perpetuity,   are  in  themselves  void,  and 
repugnant  to  the  policy  of  the  law  [d)."     When  Lord  Nottingham 
was  asked,  in  The  Duke  of  NorfoWs  Case,  where  he  would  stop,  he 
answered,  "  I  will  stop  everywhere,  when  any  inconvenience  appears, 
nowhere  before  ;  for  whensoever  the  bounds  of  reason  or  convenience 
are  exceeded,  the  law  will  quickly  be  known."     Now  the  time  to  stop 
has  arrived ;  the  bounds  of  reason  are  exceeded,  and  the  inconvenience 
is  manifest.     The  conclusion  to  which'  it  is  desired  to  bring  your 
Lordships  is,  that  the  trusts  declared  of  the  personal  estate  and  effects 
of  the  testator  should  be  declared  void,  and  the  residue  of  such  per- 
sonal estate  divided  among  the  parties  entitled  to  distributive  shares 
thereof,  as  if  the  testator  had  died  intestate. 
In  former  cases  the  question  has  been,  who,  at  a  limited  period 

[d]  GUb.  on  Uses,  359. 
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after  tlie  testator's  death,  was  to  take  the  estate  ?  And  in  the  mean- 
time either  a  different  set  of  persons  or  the  heir-at-law  was  to  take  it ; 
but  here  the  testator  meant,  that  from  his  death  there  shall  be  taken 
devises  under  his  will  during  the  existence  of  the  fictitious  terms  of 
120  yeai's  and  twenty  years.  The  persons  are  to  take  not  for 
accumulation,  not  for  anything  collateral  to  the  testator's  general 
object,  but  as  devisees ;  and,  after  the  expiration  of  120  and  twenty 
years,  a  new  taker  is  not  to  be  sought  for,  but  the  person  then  to  take 
is  precisely  the  same  person  who  has  taken,  and  then  is  in  possession 
under  the  previous  limitations.  Terms  of  years  axe  iatroduoed  into 
marriage  settlements  and  wills,  for  the  purpose  of  raising  portions, 
charges  or  other  smns  of  money,  in  order  to  provide  for  the  necessities 
of  families.  These  terms  are  not  introduced  into  this  will  for  any 
such  purpose,  and  the  legal  estate  for  these  terms  is  not  conferred  on 
trustees,  distinct  from  the  holders  of  the  inheritance,  in  order  that 
they  may  raise  a  sum  of  money  for  the  necessities  of  a  family.  The 
whole  legal  fee  simple  is  vested  in  the  trustees,  and  they  are  merely 
directed  to  stand  possessed  of  a  portion  of  the  inheritance  for  the 
terms  of  120  and  twenty  years.  But  they  have  no  duty  to  perform, 
and  the  only  purpose  for  which  these  terms  are  created  is  to  evade 
the  law.  The  law  says,  that  a  succession  of  life  estates  cannot  be 
given  to  unborn  issue  ;  and  yet,  if  the  limitations  of  this  will  are  to 
be  supported,  there  is  a  contrivance  by  which  any  testator  may  evade 
the  law.  The  trusts  of  a  term  can  be  no  otherwise  limited  in  equity, 
than  the  estate  may  be  limited  at  law.  It  is  quite  clear  that  the 
testator  could  not  have  attempted  to  carry  his  two  objects  into  effect 
without  the  machinery  of  the  term  of  120  years,  determinable  on  the 
twenty-eight  lives,  and  of  the  term  of  twenty  years.  Now  if  this 
machinery  can  be  displaced,  if  part  only  be  taken  away,  the  whole 
fabric  must  fall.  If  we  take  away  this  absolute  term  of  twenty  years, 
the  whole  machinery  must  give  way. 

We  shall,  therefore,  first  apply  ourselves  to  this  objection,  that  the 
testator  has  taken  an  absolute  term  of  twenty  years  after  lives  in 
being,  which  is  not  allowed  by  the  law.  Every  executory  devise 
being,  as  far  as  it  goes,  a  perpetuity,  and  being  of  late  origin,  intro- 
duced, or  rather  allowed,  for  the  purpose  of  indulging  testators  in 
the  distribution  of  their  property,  but  within  certain  limits,  it  is 
incumbent  on  a  party  whose  title  depends  on  it,  to  show  that  it  does 
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not  exceed  the  limit  allowed.  It  will  be  for  the  other  side  to  do  this. 
What  it  is  proposed  now  to  do  is,  to  state  to  your  Lordships  the 
several  leading  cases  on  the  subject  of  executory  devises,  and  the 
dicta  of  the  several  Judges  ;  and  to  show  your  Lordships,  that  in  no 
one  of  these  cases  has  an  absolute  term  of  twenty  years  been  allowed. 
If  there  be  no  case  in  which  an  absolute  term  has  been  allowed,  then, 
with  submission  to  your  Lordships,  we  contend,  that  the  appellant's 
case  is  proved,  and  that  the  testator  has  exceeded  the  bounds  allowed 
by  law. 

The  earliest  case  which  can  be  usefully  cited,  relating  to  executory 
devises,  is  the  case  of  Matthew  Manning  (e).  Lord  Coke  alludes  to 
a  few  earlier  cases  in  the  Year  Books,  and  some  of  them  before  the 
Statute  of  WiUs,  relating  to  lands  which  might  be  devised  by  custom, 
but  they  were  all  executory  devises,  after  a  life  in  being.  The  case 
of  Manning  was  an  executory  bequest  of  a  term  after  a  life  in  being, 
and  Lord  Coke  justified  and  supported  it  on  the  ground  that  an 
executory  devise  after  a  life  in  being  was  good,  the  utmost  hmit  then 
allowed  being  a  life  in  being.  There  is  an  earlier  ease  of  Hinds  v. 
Lyon  (/),  which  ought  perhaps  to  be  noticed,  but  is  an  executory 
devise  after  one  life  only.  Lampefs  Case  {g)  may  also  be  mentioned 
as  confirming,  but  only  as  confirming,  Majining's  Case.  The  case  of 
Child  Y.  Bailie  ill),  which  was  decided  immediately  after  Lord  Coke's 
time,  is  an  authority  the  other  way,  and,  although  the  Judges 
endeavoured  to  distinguish  it  from  Manning's  and  Lampefs  Cases,  it 
is  clear  that  the  cases  were  not  distinguishable.  It  was  affirmed  in 
the  Exchequer  Chamber  by  six  of  the  Judges  («'),  and  they  said  they 
would  not  question  Manning's  and  Lampefs  Cases,  but  that  they 
would  not  extend  the  doctrine,  and  would  not  apply  the  doctrine 
therein  laid  down,  except  in  cases  exactly  similar.  The  next  case  is 
that  of  Pells  v.  Broicn  (k),  called  by  Lord  Kenyon  the  Magna  Chaiia 
of  this  branch  of  the  law,  but  all  that  was  decided  there  was  the 
legality  of  an  executory  devise  on  a  contingency  not  exceeding  a 
life  ia  being,  and  even  this  case  was  doubted  by  Chief  Baron 
Montague,  ia  The  Duke  of  Norfolk's  Case,  to  which  we  shall  advert 
immediately.     The  next  case  is  Sanders  v.   Cornish  [I)  ;  it  was  a 

le)  8  Co.  94.  (J)   Sir  "W.  Jones,  15. 

(/)  2  Leonard,  11.  {Ic)  Cro.  Jao.  690. 

iff)  10  Co.  46.  {1}    Cro.  Car.  230. 
A    Cro.  Jac.  450. 
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case  of  a  term  of  years,  and  we  refer  to  it  to  show  that  the  Judges 
there  endeavoured  to  revive  the  old  doctrine,  that  a  possibility  could 
not  be  limited  after  a  possibility.  The  next  case  is  that  of  Pearse  v. 
Reeve  {in),  in  which  the  Judges  also  stated  their  determination  not  to 
go  further  than  Manning's  Case.  The  case  of  Goring  v.  Bicker- 
staffe  (n)  is  the  next  case,  and  the  first  case  wherein  the  opinion  of 
the  Judges  was  called  for  respecting  several  lives,  all  in  existence  at 
the  same  time;  and  the  case  that  comes  next  is  that  of  Snotce  v. 
Cuttkr{o) ;  there  the  Court  seems  rather  to  have  retrograded,  and 
again  confined  the  rule  to  one  life,  for  in  that  case  they  would  not 
allow  fourteen  years  after  a  life  in  being,  even  in  reference  to  minority. 
However,  in  Love  v.  Windham  {p),  which  is  the  next  case,  the 
Judges  again  allowed  of  several  lives.  In  the  same  year  the  case  of 
Wood  V.  Saunders  [q)  was  decided,  the  case  so  much  relied  on  in  The 
Bake  of  Norfolk's  Case,  by  Chief  Baron  Montague.  The  important 
case  of  Taylor  v.  £iddal{r)  is  the  next  in  point  of  date,  and  it  is 
the  first  authority  that  an  executory  devise  might  be  limited  after  a 
life  in  being,  and  twenty-one  years,  in  reference  to  minority. 

The  Bake  of  Norfolk's  Case,  called  The  case  of  jwrjjetiiiti/,  is  the 
next  (s).  The  Lord  Chancellor  Nottingham  was  assisted  by  the  two 
Chief  Justices  and  Chief  Baron,  who  were  against  the  executory 
devise ;  the  Lord  Chancellor  was  in  favour  of  it ;  and  Lord  Chief 
Justice  North,  who  decided  Taylor  v.  Biddal,  was  one  of  the  three 
chiefs.  This  case  was  reversed  after  Lord  Nottingham's  death  by 
Lord  North,  then  Lord  Keeper,  but  was  afterwards  affirmed  by  the 
House  of  Lords,  reversing  Lord  Keeper  North's  decree.  The  next 
in  order  is  that  of  Massenhurgh  v.  Ash  {{) ;  and  the  next  case  in 
point  of  date  is  that  of  Lloyd  v.  Carew  («).  Upon  what  ground  was 
that  case  decided  ?  On  the  ground  of  twenty-one  years  being 
allowed  ?  No  ;  but  on  the  ground  that  a  reasonable  time  was  neces- 
sary to  be  allowed  to  perform  the  condition,  which  could  not  have 
been  executed  in  the  life  of  the  donor.  The  bill  was  in  the  first 
instance  dismissed,  but  that  decision  was  reversed  in  the  House  of 
Lords.     After  the   case  of  Liiddington  v.  Kime  (,r),   next  in  date, 

(m)  PoUexf .  29.  (s)   3  Ch.  Caa.  1  ;  2  Freem.  72 ;  PoUexf . 

(«)  Ibid.  31.  223. 
(o)  1  Lev.  135.  [t)    1  Vern.  234,  304. 

(p)  2  Keble,  657  ;  1  Mod.  50.  \ii)  Free.  Ch.  72,  and  Shower's  Cases  ia 

{q)  PoUexf.  35  ;  2  Swanst.  467.  Pari.  137. 
»•    2  Mod.  289.  [x)  Ld.  Eaym.  203—207. 
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came  a  very  important  case,  ■which  clearly  shows  that  the  utmost 
then  allowed  was  a  life  or  lives  in  being.  That  was  the  case  of 
Scattencood  v.  Edge{y).  The  Court  held  that  twenty  or  thirty 
years  was  the  probable  result  of  taking  lives  in  being;  and  in  the 
general  use  made  of  taking  lives  in  a  family  settlement,  limiting  one 
remainder  after  another,  that  might  be  a  fair  calculation ;  but  when 
you  come  to  talk  of  twenty-eight  lives,  the  calculation  must  be  not 
twenty  or  thirty  years,  but  fifty  or  seventy  years,  thereby  substituting 
years  for  lives. 

The  cases  that  come  next  are  Marks  v.  Marks  (2),  and  G<yre  v. 
Gore  (a),  and  Maddox  v.  Staines  (b),  and  Stephens  v.  Stephens  (c), 
which  last  was  decided  by  Lord  Hardwicke,  as  Chief  Justice,  and 
Lord  Talbot,  as  Lord  Chancellor;  and  which  Lord  Talbot  hoped 
would  be  a  leading  case  in  the  decision  of  all  questions  of  this  kind. 
Gurnall  v.  Wood{d)  is  the  next  case,  and  in  that  it  is  quite  clear 
what  Lord  Chief  Justice  Willes  meant,  taking  the  whole  of  his 
judgment  together ;  for  when  the  cases  aUuded  to  by  him  are  Stephens 
V.  Stephens  and  Taylor  v.  Biddal,  and  we  have  the  authority  of 
Lord  Hardwicke  that,  before  Stephens  v.  Stephens,  Taylor  v.  Biddal 
was  the  only  case,  it  is  clear  he  must  have  intended  the  twenty-one 
years  in  reference  to  minority :  and  he  says  executory  devises  are  in 
wills  what  contingent  remainders  are  in  settlements ;  and,  by  what 
he  says  in  another  part  of  his  judgment,  he  means  that  in  respect  of 
a  contingent  remainder,  when  the  contingency  happens,  it  vests  in 
the  remainderman,  but  he  cannot  alienate  until  he  attains  twenty-one. 
But  in  respect  of  executory  devises,  which  were  taken  from  contingent 
remainders,  the  vesting,  as  well  as  the  power  of  alienation,  may  be 
suspended  until  the  devisee  attains  twenty-one.  From  the  case  of 
Sheffield  v.  Lord  Orrery  [e),  another  case  decided  by  Lord  Hard- 
wicke as  Lord  Chancellor,  it  appears  that  Lord  Hardwicke  thought 
that  the  twenty-one  years  must  be  in  reference  to  minority,  which 
was  the  exact  point  which  he  decided  in  Stephens  v.  Stephens.  In 
the  same  year  (/)  the  case  of  Gulliver  v.  Wickett  was  decided  in  the 
King's  Bench  {g).  The  limitation  there,  no  doubt,  was  a  contingent 
remainder,  and  in  reference  to  the  devise,  and  taking  the  whole  of 

{y)  1  Salk.  229.  {d)  "WiUes,  213. 

(--)   10  Mod.  419.  (<■)   3  Atk.  282. 

(a)  2  P.  Wms.  28,  63.  (/)  1745. 

(b)  Ibid.  422.  (g)  1  "Wilson,  105. 
f)  Ca.  t.  Talb.  228. 
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what  is  said  by  the  Chief  Justice,  it  must  be  intended  that  speaking 
of  twenty-one  years  he  referred  such  time  to  minority;  but  at  all 
events  the  most  that  can  be  said  is,  that  this  case  left  the  question 
the  same  as  it  was  before.  Then  came  the  case  of  Bullock  v. 
Stones  {/i),  a  very  important  case,  as  it  shows  that  Lord  Hardwicke 
retained  the  same  opinion  which  he  entertained  in  the  preceding 
cases.  Goodman  v.  Qoodright  ii)  is  the  nest  case  in  the  Court  of 
King's  Bench :  it  is  unnecessary  to  state  the  facts,  but  merely  to 
refer  your  Lordships  to  what  Lord  Mansfield  said.  In  Michaelmas 
Term  in  the  same  year  was  decided  the  important  case  of  The  Duke 
of  Marlborough  v.  Godolphin  {k),  by  which  it  appears  that  Lord 
Northington  entertained  the  same  opinion  as  Lord  Talbot  and  Lord 
Hardwicke  did,  that  a  term  of  twenty-one  years  was  not  a  term  in 
gross.  That  case  came  before  this  House,  and  the  same  doctrine  is 
laid  down  in  the  printed  case  for  the  respondent,  signed  by  Mr.  York 
and  other  eminent  counsel,  and  is  not  contradicted  by  the  reasons  on 
the  other  side  (/).  The  next  case  that  occurred,  after  that  of  Doe  v. 
Fonnereau  (m),  is  the  case  of  Heath  v.  Heath  (»),  decided  by  Lord 
Thurlow.  Is  not  that  an  actual  case  of  minority  ?  Is  it  anything 
more  than  what  might  be  effected  by  legal  limitations  ?  A  limitation 
to  Edward  Heath  for  life,  with  remainder  to  his  son  in  tail,  with 
remainder  to  William  Heath  in  fee.  It  is  in  effect  that  it  is  a  devise 
to  Edward  Heath  in  fee,  but  if  he  should  die  withotit  leaving  a  son 
at  his  death,  capable  of  alienating,  it  should  then  go  over.  Our 
proposition  is,  that  the  term  is  not  an  absolute  term  of  twenty-one 
years  ;  that  it  has  in  all  cases  reference  to  infancy,  and  aU  that  that 
case  decides  is,  that  it  is  not  necessary  that  the  infancy  or  minority 
should  be  that  of  the  party  to  take,  or  the  party  from  whom  it  is 
taken.  The  case  of  Jee  v.  Audleij  (o),  decided  by  Lord  Kenyon,  as 
Master  of  the  Rolls,  must  have  been  erroneously  decided,  if  this 
term  of  twenty-one  years  be  an  absolute  term ;  and  so  must  have 
been  the  case  of  Routledge  v.  Dorrtl{p),'beioTQ  Lord  Alvanley,  as 
Master  of  the  EoUs ;  because,  if  there  may  be  an  absolute  tenu  of 
twenty-one  years,  the  testator's  daughter  might  have  appointed  to 
issue  born  within  the  twenty-one  years  after  her  death,  but  it  was 

(A)  2  Ves.  521.  (m)  Douglas,  487,  509. 

(i)   2  Burr.  873.  («)  1  Bro.  Ch.  Ca.  147. 

\k)  1  Eden's  Rep.  404,  418.  (o)    1  Cox,  324. 

(I).  3  Bro.  P.  C.  245.  {p)  2  Ves.  jun.  357. 
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decided  otherwise.  The  next  case  of  Long  v.  Blackall  (q)  is  most 
important,  as  it  contains  the  opinion  of  Lord  Kenyon,  distinctly  laid 
down,  as  to  the  length  to  which  executory  devises  can  extend.  That 
case  is  also  important,  as  being  the  first  that  allowed  the  time  for 
periods  of  gestation  at  both  ends  of  the  term.  Two  years  afterwards 
the  case  of  Thellmson  v.  Woodford  [r)  came  on  to  be  heard  before 
Lord  Loughborough,  in  the  Court  of  Chancery,  assisted  by  the 
Master  of  the  Eolls  (Lord  Alvanley),  and  Justices  Lawrence  and 
Buller.  In  that  case  the  exact  question  did  not  arise,  for  there  was 
no  term  of  twenty-one  years ;  it  was  merely  a  case  of  lives  in  being. 
But  Lord  Alvanley  being  afraid,  from  what  Mr.  Justice  Buller  had 
said,  that  it  might  be  inferred  that  the  twenty-one  years  might  be  an 
absolute  term,  without  reference  to  minority,  in  giving  judgment 
expressed  himself  decidedly  to  the  contrary  («).  When  that  case 
came  afterwards  before  this  House  the  Judges  attended,  and  Lord 
Chief  Baron  Macdonald  delivered  their  opinion ;  and  in  expressing 
that  opinion,  and  referring  to  Lord  Nottingham's  judgment  in  The 
Duke  of  Norfolk's  Case,  he  says,  "  "With  an  easy  interpretation  we 
find  from  Lord  Nottingham  what  that  tendency  to  a  perpetuity  is, 
which  the  policy  of  the  law  has  considered  as  a  public  inconvenience, 
namely,  where  an  executory  devise  would  have  the  effect  of  making 
lands  unalienable  beyond  the  time  at  which  one  in  remainder  would 
attain  his  age  of  twenty-one  years,  if  he  were  not  bom  when  the 
limitations  were  executed"  (11  Ves.  135).  And  again,  he  says 
(p.  143),  "  The  established  length  of  time  during  which  the  vesting 
may  be  suspended,  is  during  a  life  or  lives  in  being,  the  period  of 
gestation,  and  the  infancy  of  such  posthumous  child."  And  Lord 
Eldon,  in  the  same  case  (p.  146),  expresses  himself  to  the  like  effect, 
all  strongly  implying,  that  if  there  be  a  term  added  after  lives  in 
being  it  must  be  with  reference  to  minority. 

But  your  Lordships  may  see  the  opinion  of  Lord  Eldon  more 
clearly  expressed  in  the  case  of  Griffiths  v.  Vere  (t),  that  opiuion  most 
clearly  implies  that  the  term  of  twenty-one  years  is  not  an  absolute 
term,  but  qualified  and  referable  to  infancy.  In  the  case  of  Crooke 
v.  De  Vandes  {ii),  also  before  Lord  Eldon,  it  was  decided  that  a 
limitation  to  take  effect  at  the  expiration  of  thirty  years  from  the 

(q)  1  Term.  Eep.  100.  (<)   9  Ves.  131 ;  and  see  post. 

()■)   4  Ves.  319.  (»)  Ibid.  197. 

(s)  See  4  Ves.  319,  326,>  337. 
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testator's  decease  was  too  remote ;  and  in  the  case  of  Lade  v.  IIol- 
ford{x),  the  suspense  of  property  for  thirty-six  years  was  held  too 
remote;  and  in  Froctor  v.  The  Bishop  of  Bath  and  Wells  {y),  the 
possible  suspense  of  property  for  twenty-four  years  was  held  too 
remote. 

Let  us  next  proceed  to  the  important  case  of  Beard  v.  Westcott  (s). 
That  case  came  on  before  Sir  W.  Grant,  Master  of  the  EoUs,  he 
sent  it  to  the  Judges  of  the  Court  of  Common  Pleas,  who  returned 
a  certificate  in  1810.  The  eilect  of  that  certificate,  if  not  overruled, 
was  to  allow  an  absolute  term  of  twenty-one  years.  Sir  W.  Grrant 
was  not  satisfied  with  that  certificate,  and  entertaining  the  same 
opinion  as  his  predecessor.  Lord  Alvanley,  as  to  the  absolute  term  of 
twenty-one  years,  he  sent  the  case  back  to  the  Court  of  Common 
Pleas,  particularly  putting  the  question  to  the  Judges.  They 
returned  a  certificate  («)  in  1813,  confirming  their  former  determi- 
nation, and  thereby  establishing  the  validity  of  an  absolute  term  of 
twenty-one  years.  Between  these  two  certificates,  the  point  was  most 
ably  discussed  by  a  very  learned  and  able  writer,  who  was  against  the 
validity  of  the  absolute  term  of  twenty-one  years.  The  case  came  on 
afterwards  before  Lord  Eldon,  Chancellor,  who,  not  being  satisfied 
with  the  certificates,  sent  the  case  to  the  Judges  of  the  Court  of 
King's  Bench  for  their  opinion.  The  Judges  of  the  Court  of  King's 
Bench  differed  from  the  Judges  of  the  Court  of  Common  Pleas,  and 
returned  a  certificate  (h),  that  the  devises  over  were  void,  thereby 
confirming  the  opinions  of  Lords  Talbot,  Hardwicke,  Northington, 
Mansfield,  Kenyon,  and  Alvanley,  that  the  term  was  not  an  absolute 
term,  but  referred  to  minority.  The  case  came  on  again  upon  that 
certificate  (c),  before  Lord  Eldon,  and  it  was  objected  to  the  certi- 
ficate, that  it  did  not  contain  a  sufficient  answer  to  the  case,  and  that 
it  could  not  be  collected  from  it,  whether  the  circumstance,  that  the 
limitations  were  to  take  efilect  at  the  end  of  a  term  of  twenty-one 
years,  without  reference  to  the  infancy  of  the  person  intended  to  take, 
created  such  a  suspense  in  the  vesting  as  to  render  the  limitations 
void.  But  Lord  Eldon  said,  it  was  impossible  that  the  Court  of 
King's  Bench  should  not  have  considered  that  point.  The  certi- 
ficate afEorded  a  substantial  answer  to  the  questions  put,  and  the 

(x)  Amb.  479.  {a)  5  Taunt.  393,  406. 

((/)  2  H.  Black.  358.  (i)  5  &  Aid.  814. 

\z)  5  B.  &  Aid.  801.  \c)  Turn.  &  Rush.  25. 
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inclination  of  his  own  opinion  was,  that  the  Court  of  King's  Bench 
was  right.  The  question,  therefore,  as  it  appears  to  us,  is  decided  by 
all  these  cases.  There  is  not  a  single  case  that  can  he  adduced 
where  an  absolute  term  has  been  allowed  after  a  life  or  lives.  These 
decisions,  and  the  dicta  of  all  the  learned  Judges  to  whom  we  have 
referred,  establish  the  contrary,  and  that  the  term  must  be  referable 
to  minority. 

Now  with  respect  to  the  text  wiiters,  and  first  in  respect  of  Mr. 
Fearne,  the  passage  in  his  book  may  probably  be  cited  to  induce 
your  Lordships  to  think,  that  it  was  his  opinion  that  an  absolute 
term  of  twenty-one  years  was  allowed  (d).  But  we  submit,  that  the 
whole  of  his  reasoning  on  the  point,  and  the  cases  which  he  refers  to 
as  illustrations,  waiTant  the  contrary  inference,  which  is,  that  the 
period  of  twenty-one  years,  which  he  states  to  be  the  utmost  limit 
after  a  life  or  lives  in  being,  for  deferring  the  vesting  of  the  estate, 
has  reference  to  infancy.  The  late  Mr.  Cruise,  in  the  sixth  volume  (e) 
of  his  Digest,  and  Mr.  Justice  Blackstone,  in  the  second  volume  (/) 
of  his  Commentaries,  have  also  laid  down,  that  the  utmost  length 
that  has  been  allowed  for  the  contingency  of  an  executory  devise,  is 
that  of  a  life  or  lives  in  being,  and  twenty-one  years  afterwards. 
From  the  reasoning  of  these  writers,  and  the  cases  cited  by  them,  we 
are  entitled  to  conclude,  that  they  did  not  mean  the  twenty-one  years 
as  an  absolute  term.  Now  if  the  term  of  twenty  years  cannot  be  an 
absolute  term,  if  the  testator  has  exceeded  the  limits  allowed,  by 
taking  this  term,  then  the  whole  machinery  must,  as  we  conceive, 
fall  to  the  ground.  In  Lade  v.  Ilolford  the  whole  was  considered 
bad,  and  there  was  no  modelling  of  it ;  so  also,  it  was  held  in  Crooke 
v.  De  Vandes,  already  cited ;  in  Ware  v.  Polhill  {g) ;  in  Lord  South- 
amjpton  v.  The  Marquis  of  Hertford  (h) ;  and  iu  Marshall  v.  Hol- 
loicayii).  If,  then,  the  term  of  twenty  years  be  cut  ofE,  the  conse- 
quence will  be,  that  there  will  be  persons  in  esse,  and  willing  to  take 
if  they  could  be  allowed  to  do  so  by  law,  during  the  term  of  twenty 
years.  But  they  cannot  take  during  that  term,  because  it  is  void, 
and  yet  the  gift  over  cannot  be  accelerated,  because  the  testator  has 
said,  that  no  person  shall  take  the  estate  as  purchaser  until  the 
exj)iration  of  that  tei-m,  and  your  Lordships  would  not  violate  the 

(d)  Con.  Eem.  and  Ex.  Dev.  431.  (t/)  11  Vea.  257,  283. 

(e)  Page  445.  (A)  2  V.  &  B.  54. 
(/)  Page  174.                                                        (i)    2  Swanat.  432. 
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testator's  intentions.  There  is  one  period  of  time,  composed  of  both 
terms,  upon  which  the  testator  says,  certain  trusts  are  to  arise.  That 
period  exceeds  the  boundary  allowed  by  the  law,  and  therefore  all  the 
trusts  must  fail.  After  the  cases  of  Goring  v.  Bickerstaffe  and  Thel- 
lusson  V.  Woodford,  there  can  be  no  doubt  that  the  vesting  of  property 
can  be  suspended  for  any  number  of  lives,  with  this  qualification 
annexed  by  Lord  Chief  Baron  Macdonald  and  Lord  Eldon,  that 
they  are  not  to  exceed  that  number  to  which  testimony  can  be 
applied  to  determine  when  the  survivor  of  the  lives  dropped.  Is  that 
the  case  here  ?  Of  the  twenty-eight  lives  twenty-one  are  altogether 
unconnected  with  the  parties  or  the  testator,  all  young  and  unsettled 
in  life.  These  twenty-one  persons  may  go  all  over  the  world,  to  the 
East  and  "West  Indies,  to  North  and  South  America,  and  how  could 
it  be  possible  in  such  a  case  to  determiae  when  the  survivor  dropped. 
But  the  purposes  also  for  which  the  lives  are  taken  must  be  legal. 
In  TheUtisson  v.  Woodford  they  were  taken  for  the  purpose  of  accu- 
mulation, such  purposes  being  then  legal.  But  what  are  the  lives 
here  taken  for  ?  For  the  piirpose  of  supporting  limitations  void  at 
law.  The  testator  is  gmlty  of  a  fraud  upon  the  rule  of  law  by  the 
use  he  has  made  of  the  twenty-eight  lives  ;  for  it  is  a  maxim  of  law, 
that  that  which  cannot  be  done  directly  cannot  be  done  indirectly. 
But  it  is  said  that  the  exility  of  the  interests,  viz.  120  years,  deter- 
minable on  lives  and  twenty  years  afterwards,  out  of  which  the  trusts 
are  to  arise,  privileges  the  trusts  declared  at  this  period  of  time  ;  but 
in  referring  to  perpetuity,  limitations  are  to  be  considered  according 
to  their  legal  effect,  and  not  by  the  quantity  of  interests  out  of  which 
they  are  to  arise  ;  otherwise  limitations  held  good  in  one  case  would 
be  considered  bad  in  another. 

The  term  of  120  years  is  as  vicious  as  the  term  of  twenty  years  is 
illegal,  and  the  trusts  declared  of  both  are  void  ;  and  so  also  are  the 
ulterior  trusts ; — the  direction  to  convey  the  inheritance  from  and 
after  the  expiration  of  the  terms.  All  the  limitations,  therefore, 
being  void,  why  should  the  trust  for  accumxxlation  be  retained  ? 
The  accumulation  was  directed  for  purposes  not  allowed  by  the  law, 
then  why  continue  the  accumulation  ?  The  heir-at-law  and  next  of 
kin  have  a  right  to  determine  it.  The  point  which  arises  between 
them  is  this,  the  personal  estate  is  directed  to  be  laid  out  in  the  pur- 
chase of  lands,  to  be  settled  to  certain  uses,  which  we  hold  to  be 
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illegal.  The  purpose  and  object  the  testator  had  in  view  is  not,  and 
it  cannot  be  accomplished.  Then  what  superior  right  or  equity  has 
the  heir-at-law  over  the  next  of  kin  to  ask  the  Court  that  the  pro- 
perty legally  belonging  to  the  next  of  kin,  dedicated  by  the  testator 
for  pui'poses  which  cannot  be  effected  should  belong  to  him  ?  Where, 
in  the  will,  has  the  testator  shown  a  preference  to  his  heir-at-law  over 
his  next  of  kin  ?  The  case  of  Tregonwell  v.  Sydenham  {k),  is  in  point 
of  principle  in  favoui-  of  the  next  of  kin.  It  was  decided  there  that 
the  heir-at-law  was  entitled  to  all  that  was  viciously  given.  "Why  ? 
Because  his  right  must  be  defeated  by  a  valid  disposition.  Is  not 
the  same  principle  to  be  applied  in  case  of  personal  estate  and  next 
of  kin  ?  Everything  belongs  to  the  next  of  kin,  in  like  manner  as 
to  the  heir-at-law,  that  is  not  taken  away  by  valid  disposition  ;  here 
nothing  is  taken  away  by  valid  disposition.  The  personal  estate  must 
therefore  be  considered  as  undisposed  of,  and  therefore  belongs  to  the 
next  of  kin. 

The  further  consideration  of  the  case  was  then  adjoimied,  and  not 
resumed  until  the  session  of  1833,  when  Mr.  Preston  and  Mr.  Wil- 
braham,  for  the  respondents,  argued  to  the  following  eifect,  in  support 
of  the  decree  below : — 

The  most  eminent  conveyancers  and  text  writers  never  doubted,  as 
appeared  from  their  drafts  of  settlement  and  published  writings,  that 
twenty-one  years  after  a  life  or  any  number  of  lives  in  being  might 
be  taken  as  an  absolute  term.  If  any  man  studied  this  subject  more 
diligently  than  another  it  was  Mr.  Feame,  who,  on  account  of  his 
profound  study  and  knowledge  of  it,  was  more  consulted  than  any 
man  of  his  time.  In  his  book  on  Executory  Devises,  he  says,  "  This 
privilege  of  executory  devises,  which  exempts  them  from  being  barred 
or  destroyed,  is  the  foundation  of  an  invariable  rule  with  respect  to 
the  contingency,  upon  which  an  estate  of  this  sort  is  permitted  to 
take  eifect,  which  is,  that  such  contingency  must  happen  within  a 
short  space  of  time,  such  as  a  life  in  being,  and  some  few  years 
after  "(/).  Having  then  stated  some  decided  cases,  and  among  them 
the  cases  of  Lloijd  v.  Ccireu;  and  Marks  v.  Marks,  in  illustration  of 
the  rule,  Mr.  Feame  adds,  "the  limitations  in  the  last  two  cited 
cases  were  confined  to  vest  within  a  certain  number  of  months  after 
the  end  of  a  life  in  being.  But  these  are  not  the  utmost  limits  for 
(/.•)  3  Dow,  194.  (?)  Page  429. 
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executory  devises,  for  the  Courts  have  gone  so  far  as  to  admit  of 
executory  devises,  limited  to  vest  within  a  compass  of  twenty-one 
years  after  the  period  of  a  life  in  being"  {m) ;  and  again  he  says 
(p.  435),  "More  instances  of  the  established  limits  of  executory 
devises  will  be  given  in  the  sequel,  &c.,  only  I  shall  observe  in  this 
place,  that  the  law  appears  to  be  now  settled,  that  an  executory 
devise,  either  of  real  or  personal  estate,  which  must,  in  the  nature  of 
the  limitation,  vest  within  twenty-one  years  after  the  period  of  a  life 
in  being,  is  good,  and  this  appears  to  be  the  longest  period  yet 
allowed  for  the  vesting  of  such  estates."  Mr.  Butler,  in  his  notes 
to  these  passages,  examines  recent  decisions  in  support  of  the  doctrines 
laid  down ;  and  it  may  be  taken  as  a  proof  of  his  agreeing  with  Mr. 
Feame,  that  he,  after  citing  the  words  of  Lord  Alvanley,  in  Thel- 
liisson  V.  Woodford,  adds,  "  But  in  the  consequent  case  of  Beard  v. 
Westeott  ill)  it  was  held  that  an  executory  devise  was  good,  though  it 
was  not  to  take  effect  till  the  end  of  an  absolute  term  of  twenty-one 
years  after  a  life  in  being,  at  the  death  of  the  testator,  without 
reference  to  the  infancy  of  the  person  who  was  to  take."  In  his  and 
Mr.  Hargrave's  edition  of  Coke  upon  Littleton,  in  commenting  upon 
The  Duke  of  NorfoWs  Case,  he  says  (o),  "The  next  advance  in 
limitations  of  this  nature  was  to  extend  them  to  a  period  within  the 
compass  of  one  or  more  life  or  lives  in  being,  and  twenty-one  years 
after."  That  was  the  opinion  of  Mr.  Butler,  writing  to  the  public ; 
he  also  was  much  consulted  in  this  branch  of  legal  learning,  and  he 
had  the  largest  collection  of  manuscript  precedents  of  any  man  living, 
some  of  which  contain  limitations  to  the  same  effect.  The  same 
opinion  was  expressed  by  Mr.  Sanders  in  his  book  on  Uses  {p),  by 
Mr.  Justice  Blaekstone  {q),  Mr.  Wooddeson  (r),  and  Mr.  Cruise  (s), 
without  any  restriction  or  qualification  as  to  the  minority  of  any  one. 
All  the  text  books  have  been  examined,  and  not  one  passage  is  found 
in  any  one  of  them  containing  a  contrary  doctrine. 

The  Judges,  the  sages  of  the  law,  are  as  imiform  as  the  text  writers, 
in  the  assertion  of  the  principles  on  which  the  decree  of  the  Court 
below  is  founded.  In  the  case  of  Stanley  v.  Leigh  (i),  Sir  Joseph 
Jekyll  enters  into  the  doctrine  of  perpetuities,  and  what  he  there  says 

{(»)  Page  431.  (<?)  2  Comm.  174. 

hi)  5  Taunt.  393.  (c)   2  Wood.  229. 

(o)   Page  327  a,  n.  (2).  (*)   6  Dig.  409—419,  437. 

(p)  Page  194,  4th  ed.  (()   2  P.  Wms.  687. 
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is  a  sufficient  answer  to  more  than  one  of  the  objections  made  to  the 
limitations  in  the  present  case.     "  Let  us  see,"  he  says,  "  what  a  per- 
petuity is.     A  perpetuity,  as  it  is  a  legal  word,  or  term  of  art,  is  the 
limiting  an  estate,  either  of  inheritance  or  for  years,  in  such  manner 
as  would  render  it  unalienable  longer  than  for  a  life  or  lives  in  being 
at  the  same  time,  and  some  short  or  reasonable  time  after,"  &c. 
After  showing  the  mischiefs  arising  from  estates  remaining  a  long 
time  unalienable,  he  goes  on  to  repudiate  the  old  distinction  in  the 
doctrine  of  perpetuities  between  limitations  of  fee  simple   and  of 
terms  of  years,  and  cites  with  approbation  what  Lord  Nottingham 
said  on  the  same  subject  in  The  JDuke  of  Norfolk's   Case :  "  It  is 
objected,"  he  says,  (p.  690,)  "  that  the  devisor  intended  a  perpetuity, 
and  such  intention  will  make  the  limitations  void.     Supposing  the 
devisor  did  intend  a  perpetuity,  it  would  be  very  strange,  if,  for  that 
reason  only,  the  law  should  make  those  limitations  void  ;  for  if  they 
do  not  really  tend  to  a  perpetuity,  the  bounds  which  the  law  has  set 
to  devises  or  limitations  for  years  are  not  transgressed,  nor  any  of  its 
rules  violated;  so  that  the  intention  is  vain,  and  ought  to  have  no 
operation  at  all."     Most,  if  not  all,  of  the  cases  cited  and  examined 
by  the  counsel  for  the  appellant,  support  the  limitations  of  the  wOl 
in  the  present  ease ;  and  it  therefore  becomes  material  to  examine 
them  once  more,  and  see  what  was  the  foundation  of  the  decisions  in 
them.     Lord  Chief  Justice  WUles,  in  the  case  of  Goodtitle  v.  Wood, 
says,  that  "  of  late  years  the  doctrine  of  executory  devises  has  been 
settled ;  they  have  been  considered,  not  as  possibilities,  but  as  certain 
estates  and  interests,  and  resembled  to  contingent  remainders  in  all 
other  respects,  only  they  have  been  put  under  restraints  to  prevent 
perpetuities ;  as  first,  it  was  held  that  the  contingency  must  happen 
within  a  life  in  being,  &c. ;  and  the  rule  has  in  many  instances  been 
extended  to  twenty-one  years  after  the  death  of  a  person  in  being,  as 
in  that  case,  likewise,  there  is  no  danger  of  a  perpetuity"  [it).    In 
the  case  of  Bkmdford  v.  Tliackerell  {x),   Lord  Loughborough,  then 
Chancellor,  in  his  judgment,  says,  that  the  wisdom  of  the  law  has 
fixed  the  time  (of  suspension),  which  is  twenty-one  years  after  lives 
in  being ;  up  to  that  time  you  may  have  as  many  springing  uses  as 
you  please.     Tou  may  give  a  legacy  to  the  grandson  of  A.  born 
in  the  life  of  A.     It  is  a  good  description  of  the  legatee,  and  he 

(m)  Willes,  213.  (a-)  2  Ves.  juu.  241. 


Digitized  by  Microsoft® 


Oadell  r.  Palmer.  447 

would  take  within  twenty-one  years  after  the  life  of  the  person  in 
being.     The  rule  of  law  admits  of  fourteen  years  (the  period  of 
suspension  in  that  case)  after  the  termination  of  lives  in  being,  and 
goes  to  twenty-one  years.     The  rule  continued  to  be  so  understood 
in  Mr.  Justice  BuUer's  time;  and  he,  ra  the  case  of  Thellusson  v. 
Woodford  {y),  says,  the  rule  allowing  any  number  of  lives  in  being,  a 
reasonable  time  of  gestation,  and  twenty-one  years,  is  now  the  clear 
law,  that  has  been  settled  and  followed  for  ages,  and  we  cannot  shake 
that  rule  without  shaking  the  foundation  of  the  law.     The  same 
learned  Judge,  in  another  part  of  his  judgment  in  the  same  case, 
observes  (s),  that  "the  number  of  contingencies  is  not  material,  if 
they  are  to   happen  within  the  limits  allowed  by  law,  &c.      The 
twenty-one  years  are  allowed  because  the  law  considers  that  time 
reasonable."     Lord  Alvanley,  in  delivering  his  opinion  in  the  same 
case  (ft),  says,  that  "by  The  Diike  of  Norfolk^ s  Case  it  was  clearly 
decided  that  every  executory  devise  is  good  that  does  not  tend  to  a 
perpetuity ;  the  meaning  of  which  is,  that  every  executory  devise  is 
good  that  does  not  tend  to  make  an  estate  unalienable  beyond  the 
period  allowed  by  law  as  to  legal  estates,  which  could  not  be  pro- 
tected beyond  the  time  at  which  the  remainderman,  who  was  not  in 
existence  at  the  time  of  the  limitation  of  the  estate,  would  arrive  at 
the  age  of  maturity."     A  little  further  on  is  the  passage  on  which  so 
much  reliance  is  placed  on  the  other  side.     It  is  this:  "As  to  the 
period  of  twenty-one  years,  &c.     Nor,  with  submission  to  the  learned 
Judge    (BuUer),  who  immediately  preceded  me,  has  it  ever  been 
considered  as  a  term  that  may  at  all  events  be  added  to  such  exe- 
cutory dcArise  or  trust.     I  have  only  found  this  dictum,  that  estates 
may  be  unalienable  for  lives  in  being  and  twenty-one  years,  merely 
because  a  life  may  be  an  infant,  or  en  ventre  sa  mere.'"     Was  it  fair 
in  that  learned  Judge  to  utter  such  a  statement  in  the  face  of  so  many 
authorities  to  the  contrary  ?     Could  he  have  read  Mr.  Butler's  or 
Mr.  Fearne's  books?     The  reporter  ought  not  to  have  taken  notice 
of  such   a   dictum.  —  [The   Lord   Chancellor  :   Do   you  think,   Mr. 
Preston,  that  a  reporter  has  a  right  to  supply  or  suppress  any  part  of 
a  judgment  ? — Mr.  Preston  :  I  think  a  reporter  has  a  discreet  duty 

(y)  4  Ves.  319.  («)  i  Ves.  331. 

(3)   Ibid.  326. 
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to  perform  ;  and  if  I  were  the  reporter  of  that  case  I  would  not  give 
that  part  of  Lord  Alvanley's  opinion.] 

The  next  case  cited  against  us  is  that  of  Jee  v.  Audley  (b),  which 
was  decided  by  Lord  Kenyon,  then  Master  of  the  Rolls,  and  the 
most  profound  property  lawyer  of  his  time.  He  and  Lord  Ashburton 
used  to  compare  notes  of  cases  and  decisions.  They  were  both  bred 
in  the  same  way,  one  with  his  father,  a  solicitor  at  Ashburton,  the 
other  also  in  a  solicitor's  office.  He  observes,  in  his  judgment  in 
that  case,  that  "  the  limitations  of  personal  estates  are  void,  unless 
they  necessarily  vest  within  a  life  or  lives  in  being,  and  twenty-one 
years,  or  nine  or  ten  months  afterwards.  This  has  been  sanctioned 
by  the  opinion  of  Judges  of  all  times,  from  the  time  of  The  Bithe  of 
Norfolk's  Case  to  the  present.  It  is  grown  reverend  by  age,  and  is 
not  to  be  broken  in  upon."  Next  comes  the  case  of  Roe  v.  Jeffery  (c), 
in  which  Lord  Kenyon,  then  Lord  Chief  Justice,  in  delivering  the 
opinion  of  the  Court  of  King's  Bench,  says,  "  Nothing  can  be  clearer 
in  point  of  law  than  that,  if  an  estate  be  given  to  A.  in  fee,  and,  by 
way  of  executory  devise,  an  estate  be  given  over,  which  may  take 
place  within  a  life  or  lives  in  being,  and  twenty-one  years,  and  the 
portion  of  a  year  afterwards,  the  latter  is  good  by  way  of  executory 
devise."  Lord  Eldon,  in  the  case  of  The  Countess  of  Lincoln  v.  The 
Biike  of  Netccastle  {d) ,  on  appeal  in  the  House  of  Lords,  says,  "If 
the  limitation  had  been  to  such  son,  at  the  age  of  twenty-one,  as 
would  be  entitled  to  the  trust  in  possession  of  the  real  estates,  as  the 
son  must  attain  the  age  of  twenty-one  within  twenty-one  years  after 
the  expiration  of  the  life  of  his  father,  allowing  the  period  of  gestation, 
that  limitation  would  be  within  the  limits  permitted  to  executory 
devise."  His  Lordship,  giving  his  judgment  as  Lord  Chancellor,  in 
the  case  of  Griffiths  v.  Vere  {e),  more  than  once  expresses  himself  to 
the  eifect,  that  by  executory  devise  an  estate  may  be  prevented  from 
vesting  for  a  life  or  lives  in  being,  and  twenty-one  years,  with  an 
addition  at  the  end  for  the  period  of  gestation.  That  was  the  settled 
law  before  the  case  of  Long  v.  Blacliall,  in  which  it  was  settled,  that 
a  period  for  gestation  might  be  allowed  both  at  the  beginning  and 
end  of  the  term.     In  no  case  has  Lord  Eldon,  or  any  other  Judge 

(b)  1  Cox,  324.  (d)  12  Ves.  232. 

(c)  7  Term  Eep.  689.  (e)   9  Ves.  132,  134. 
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except  Lord  Alvanley,  said  that  the  term  was  to  be  taken  with 
reference  to  infancy.  The  next  case  of  authority  was  that  of  Beard 
V.  Westoott  (/).  The  marginal  note  to  the  report  of  that  case  may 
mislead,  and  therefore  the  case  itself,  and  the  certificates  from  the 
Courts  of  Common  Pleas  and  King's  Bench,  must  he  looked  to. 
The  Judges  of  the  Court  of  Common  Pleas,  who  certified  in  the  first 
argument,  were  Sir  James  Mansfield,  Mr.  Justice  Lawrence  (both 
complete  on  this  subject),  Mr.  Justice  Heath,  who  had  been  a  con- 
veyancing counsel,  and  answered  numbers  of  cases,  and  Mr.  Justice 
Chambre.  Sir  Vioary  Gibbs,  who  succeeded  Mr.  Justice  Lawrence 
on  the  bench,  heard  the  second  argument,  and  signed  the  second  cer- 
tificate. Lord  Eldon  sent  the  case  afterwards  to  the  Court  of  Kiug's 
Bench,  and  the  certificate  of  the  Judges  there  is  reconcilable  with 
those  sent  by  the  Court  of  Common  Pleas,  and  with  all  the  autho- 
rities, and  with  the  principle  for  which  we  contend  in  this  case.  The 
unprepared  expression  of  Lord  Alvanley  has  not  availed  to  discourage 
conveyancers  from  inserting  in  devises  a  term  of  twenty-one  years, 
without  reference  to  infancy.  Upon  the  authority  of  the  cases  already 
cited,  and  of  several  others  equally  applicable,  it  is  submitted  that  no 
estate  or  interest  given  by  this  will  is  open  to  the  objection  of  trans- 
gressing the  rules  of  law  against  perpetuities.  The  period  of  accu- 
mulation is  restricted  to  a  term  of  twenty-one  years  from  the  testator's 
death,  and  an  accumulation  during  that  period  is  warranted  by  the 
rules  of  law,  and  is  consistent  with  the  provisions  of  the  statute  {(j). 
Every  contingent  or  future  interest  given  is  so  limited  that  it  must 
vest,  or  fail  of  effect,  within  twenty  years  from  the  death  of  the  survivor 
of  the  lives  in  being  at  the  date  of  the  will.  The  rule  of  law  against 
perpetuities  allows,  as  has  been  shown,  of  a  suspense  of  the  time  of 
vesting  for  a  life  or  lives  iu  being,  and  a  further  period  of  twenty- 
one  years,  and  in  some  cases  for  a  period  and  even  two  periods  of 
gestation  in  addition.  As  the  rule  of  law  is  not  transgressed,  but  its 
limits  are  observed  by  the  testator,  no  argument  of  fraud  on  the  rule, 
or  of  inconvenience  from  the  application  of  the  rule,  is  entitled  to  any 
weight  in  a  court  of  justice.  It  is  the  province  of  the  legislature,  and 
not  of  this  House,  sitting  as  a  court  of  justice,  to  reform  the  law  if  it 
admits  of  an  inconvenience.  If  your  Lordships  were  to  legislate 
anew  on  this  subject,  no  man  could  frame  a  new  rule  to  be  substituted 

(/)  5  Taunt.  394;  and  5  B.  &  Aid.  SOI.  [g]  39  &  40  G.  3,  c.  60, 
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for  the  one  which  is  established  by  the  wisdom  of  ages,  which  is  a 
fair  deduction  from  reason  and  authority,  and  productive  of  no 
mischief  whatsoever. 

The  rules  of  law  relating  to  property  are  simple,  and  may  be  easily 
learned,  if  they  be  adhered  to  and  not  altered ;  it  is  when  they  are 
not  adhered  to  that  the  difficulty  in  learning  them  arises.  The  argu- 
ment against  this  will  is,  that  it  is  a  fraud  on  the  rules  of  law ;  the 
same  arguments  were  used  against  Mr.  Thellusson's  will.  An  act  of 
parliament  was  passed  to  restrain  accumulation  to  twenty-one  years. 
The  period  for  accumulation  in  that  act  is  adopted  in  this  will.  The 
limitations  after  that  period  for  a  number  of  lives  in  being,  and  twenty 
years  afterwards,  is  no  fraud  on  the  law,  because  the  law  allows  even 
twenty-one  years.  There  can  be  no  objection  to  the  number  of 
lives ;  and  if  the  limitations  were  confined  to  them  there  would  be  no 
question  of  their  validity.  The  objection  to  Thellusson's  wlU  was  not 
the  number  of  lives,  which  were  nine,  but  to  the  accumulation ;  so 
the  objection  here  is  not  to  the  number  of  lives  but  to  the  additional 
term  of  years.  A  testator  may  multiply  lives  as  he  pleases,  may  take 
all  the  lives  of  this  house,  and  secure  the  ceriainty  of  a  longer  period 
for  the  suspension  of  the  estate  than  the  addition  of  twenty  years  to 
twenty-eight  lives.  "While  Heath  v.  Heath,  and  other  eases  already 
commented  on,  remain  in  the  books  unimpeached :  it  is  absurd  to  say 
that  the  term  must  have  reference  to  the  minority  of  the  person  who 
is  to  succeed  to  the  estate,  or  of  any  other  person. 

(Besides  the  cases  mentioned,  the  learned  cotmsel  cited  and  com- 
mented on  those  of  Somerrille  v.  Lethhridge,  King  v.  Cotton,  Wil- 
kinson V.  South,  Massenhurgh  v.  Ashe,  Kirhy  v.  Fowler,  Shcjfield  v. 
Lord  Orrery,  GuUircr  v.  Wichett,  Goodtitle  v.  Wood,  and  Long  v. 
Blaclcall,  all  which  were  before  referred  to  by  the  appellant's  counsel.) 

Sir  Edward  Sngden,  in  reply: — My  learned  friends  have  not  re- 
moved my  objection  to  this  wUl,  which  is,  that  it  is  a  fraud  on  the 
rules  of  law.  The  object  of  the  testator  was  to  provide  life  estates 
for  every  member  of  his  family;  but  he  desired  to  attain  that  object 
by  cutting  down  other  estates,  and  substituting  one  which  is  unkno-mi 
to  the  law  of  England.  The  interests  first  given  are  all  chattel 
interests,  depending  upon  the  lives  of  twenty-eight  persons,  who  may 
be  scattered  all  over  the  world,  so  that  the  person  who  may  take  a 
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vested  interest  in  the  freehold  cannot  know  when  his  estate  arises. 
If  any  of  your  Lordships  were  to  make  his  will,  he  would  begin  with 
a  limitation  for  life,  with  which  this  testator  ended.     My  friends  are 
not  correct  in  saying  that  Mr.  Butler  considered  this  question,  as  to 
the  term  in  gross   concluded.     Your  Lordships,   on  looking  into 
Mr.  Butler's  last  edition  of  Mr.  Fearne's  book,  will  find  several  notes 
on  what  fell  from  Lord  Alvanley  ia  the  case  of  Tliellusson  v.  Wood- 
ford, which  show  that  Mr.  Butler  considered  that  point  still  open. 
The  law  raises  no  objection  to  estates  granted  in  perpetuity,  provided 
there  be  a  power  to  bar  or  destroy  them,  so  as  to  render  them  alienable, 
and  of  that  nature  were  the  leases  and  conveyances  referred  to  by  my 
learned  friend.     The  authority  of  the  late  Mr.  Cruise  was  cited  in 
support  of  the  validity  of  these  limitations.     I  deny  that  this  text  can 
be  so  interpreted ;  but  although  I  esteem  his  book,  I  must  say  that 
he  never  lays  down  a  proposition  in  such  a  way  as  justifies  any  one  to 
rely  on  it.     I  do  not  find  fault  with  Mr.  Justice  Blackstone,  who 
merely  lays  down  a  general  rule,  without  adding  whether  the  term 
of  twenty-one   years  is  to  be  taken  in  gross,  or  Avith  reference  to 
minority.    What  Mr.  Wooddeson  says  of  the  term  of  twenty-one  years 
is  equally  vague  and  undefined.     I  have  a  better  right  to  conclude 
from  the  text,  that  both  these  commentators  contemplated  the  case 
with  reference  to  minority,  than  my  friends  have  to  draw  the  con- 
trary influence :  for  whenever  you  mention  a  life  or  lives,  and  twenty- 
one  years,  you  speak  of  the  years  with  reference  to  minority,  and  it 
is  not  only  twenty-one  years  you  mean,  but  twenty-one  years  and 
some  uncertain  number  of  months  in  addition,   both  for  infancy 
and  gestation.     My  friends  have  said  that  in  the  case  of  Long  v. 
Blacli-all  (A),  Lord  Kenyon,  and  Lord  Eldon  afterwards,  in  Beard  v. 
Westcott,  expressed  themselves  to  the  effect  that  the  term  may  be 
taken  absolutely.     I  cannot  find  any  such  opinions.     The  latter  case, 
after  it  was  argued  in  the  King's  Bench,  came  before  Lord  Eldon, 
Chancellor,  on  further  directions,  upon  the  certificate  of  that  Court, 
and  what  Lord  Eldon  there  says,  as  stated  in  the  report  {i),  is  clearly 
in  favour  of  my  proposition.     Lord  Kenyon  and  Lord  Mansfield  are 
also  with  me,  and  so  is  Lord  Alvanley.     My  friend  says,  that  if  he 
were  the  reporter,  he  would  not  report  the  dictum  of  Lord  Alvanley. 
Then  it  is  well  for  the  laws  of  England,  in  more  senses  than  one,  that 

(/;)  7  Term  Eep.  100.  {»)   1  Turn.  &  Russ.  25. 
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my  friend  was  employed  otherwise  than  in  reporting.  Is  a  reporter 
to  set  down  his  own  reasons  instead  of  those  of  the  Judge,  and  set 
himself  above  all  the  Judges  ?  Lord  Alvanley,  apprehensive  that 
what  Mr.  Justice  BuUer  said,  in  giving  his  judgment  in  Thellussoii  v. 
Woodford,  might  he  understood  as  having  the  deliberate  concurrence 
of  the  Court,  set  himself  right  as  to  the  rule  of  law,  by  saying,  "  As 
to  the  period  of  tAventy-one  years,  it  has  never  been  considered  as  a 
term  that  may,  at  all  events,  be  added  to  an  executory  devise  or  trust. 
I  have  only  found  this  didum,  that  estates  may  be  unalienable  for 
lives  in  being  and  twenty-one  years,  merely  because  a  life  may  be  an 
infant's,  or  en  ventre  sa  mere  (k).  That  is  the  doctrine  that  is  laid 
down  ia  Houf ledge  v.  Dorril  (l),  the  judgment  in  which  was  long 
delayed,  and  carefully  considered.  Lord Alvanley's  opinion  is  entitled 
to  the  greatest  respect  and  attention.  My  friends  say  that  the  rule, 
according  to  their  interpretation,  has  been  established  since  The  Dulie 
of  Norfolk's  Case.  But  there  was  no  suspense  there,  except  during  a 
life  in  being ;  there  was  no  term  for  years  added. 

Sir  Edward  Sugden  again  stated  some  of  the  cases  already  referred 
to,  and  more  particularly  those  of  Lloyd  v.  Came,  Marks  v.  Marks, 
Massenburgh  v.  Ashe,  Gore  v.  Gore,  Heath  v.  Heath,  and  Stanley  v. 
Leigh ;  no  one  of  which,  he  insisted,  was  against  the  rule,  as  he 
understood  it ;  some  were  within  it :  some  did  not  try  it  at  all ;  and 
from  others  of  them  no  notion  could  be  inferred  that  any  number  of 
years  could  be  added ;  but  the  addition  of  some  months  only,  for  the 
period  of  gestation,  was  formerly  considered  by  some  Judges  too  much 
after  the  death  of  the  j)arent.  No  case  carried  the  indulgence  farther 
than  that  of  Lloyd  v.  Carew,  and  any  attempt  to  extend  it  ought  to 
be  resisted.  A  period  of  not  less  than  ninety  years,  on  the  most 
moderate  calculation,  must  elapse  after  the  death  of  the  testator,  before 
any  estate  can  vest.  Did  any  one  ever  think  of  such  a  suspension ; 
whereas,  formerly,  a  few  months  were  considered  too  long  ?  The 
suspension  of  these  estates  for  so  long  a  period  is  against  the  policy 
of  the  law,  and  the  power  given  here  to  convert  a  chattel  interest  into 
an  estate  for  life  shovv's  clearly  that  this  was  an  attempt  to  evade  the 
rules  of  law,  an  attempt  which  ought  not  to  be  favoured.  Then,  upon 
the  assumption  that  this  term  of  twenty  years  is  against  the  law,  the 
question  arises,  whether  all  the  limitations  are  not  void.     I  think 

{Ji)  4  Ves.  337.  [1)   2  Ves.  jun.  367. 
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they  are ;  for  part  of  theia  cannot  be  held  good  if  part  be  bad.  The 
rule  laid  down  is  this,  where  some  of  the  limitations  go  beyond  the 
period  allowed  by  law,  the  whole  are  void :  Proctor  v.  The  Bkliop  of 
Bath  and  Wells  {m),  Leal;e  v.  EoMmon{n).  You  cannot  remodel 
this  estate.  There  was  never  such  an  attempt  to  establish  a  per- 
petuity; and  I  call  on  your  Lordships,  ia  the  words  of  Lord 
Nottingham,  to  stop  when  so  manifest  an  inconvenience  arises. 

The  Lord  Chancellor,  after  suggesting  that  he  should  be  glad 
of  the  assistance  of  the  counsel  in  framing  questions  for  the  learned 
Judges,  in  order  to  dispose  effectually  of  this  question,  moved  to  post- 
pone the  further  consideration  of  the  case,  which  was  agreed  to. 

The  learned  Judges  who  attended  were  Justices  A.  Parke,  Little- 
dale,  G-aselee,  Bosanquet,  Alderson,  J.  Parke  and  Taunton ;  Barons 
33ayley,  Vaughan,  Bolland  and  Gurney ;  and  the  following  were  the 
questions  submitted  to  them  ;— 

First.  Whether  a  limitation  by  way  of  executory  devise  is  void,  as 
too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until  after  the 
determination  of  one  or  more  life  or  lives  in  beiag,  and  upon  the 
expiration  of  a  term  of  twenty-one  years  afterwards,  as  a  term  in 
gross,  and  without  reference  to  the  infancy  of  any  person  who  is  to 
take  under  such  limitation,  or  of  any  other  person. 

Secondly.  Whether  a  limitation  by  way  of  executory  devise  is  void, 
as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until  after  the 
determination  of  a  life  or  lives  in  being,  and  upon  the  expiration  of 
a  term  of  twenty -one  years  afterwards,  together  with  the  number  of 
months  equal  to  the  ordinary  period  of  gestation ;  but  the  whole  of 
such  years  and  months  to  be  taken  as  a  term  in  gross,  and  without 
reference  to  the  infancy  of  any  person  whatever,  born  or  en  ventre  sa 
mere. 

Thirdly.  Whether  a  limitation  by  way  of  executory  devise  is  void, 
as  too  remote,  or  otherwise,  if  it  is  not  to  take  effect  until  after  the 
determination  of  a  life  or  lives  in  being,  and  upon  the  expiration  of 
a  term  of  twenty-one  years  afterwards,  together  with  the  number  of 
months  equal  to  the  longest  period  of  gestation ;  but  the  whole  of 
such  years  and  months  to  be  taken  as  a  term  in  gross,  and  without 
reference  to  the  infancy  of  any  person  whatever,  born  or  en  ventre  m 
mere. 

(w)  2  H.  Black.  358.  («)  2  Mer.  363. 
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The  learned  Judges  attended  again  on  a  subsequent  day,  and  Mr. 
Baron  Bayleij  delivered  their  opinion  as  follows ;  first,  in  answer  to 
the  first  question : — I  am  to  return  to  your  Lordships  the  unanimous 
opinion  of  the  Judges  who  have  heard  the  argument  at  your  Lord- 
ships' bar,  that  such  a  limitation  is  not  too  remote,  or  otherwise  void. 
Upon  the  introduction  of  executory  devises,  and  the  indulgence 
thereby  allowed  to  testators,  care  was  taken  that  the  property  which 
was  the  subject  of  them  should  not  be  tied  up  beyond  a  reasonable 
time,  and  that  too  great  a  restraint  upon  alienation  should  not  be 
permitted.  The  cases  of  Lloyd  v.  Carcic  (o),  in  the  year  1696,  and 
Marks  v.  Marks  {])),  in  the  year  1719,  established  the  point,  that  for 
certain  purposes,  such  time  as,  with  reference  to  those  purposes, 
might  be  deemed  reasonable,  beyond  a  life  or  lives  in  being,  might 
be  allowed.  The  purpose  in  each  of  those  cases,  was  to  give  a  third 
person  an  option,  after  the  death  of  a  particular  tenant,  to  purchase 
the  estate ;  and  twelve  months  in  the  first  case,  and  three  months  in 
the  other,  were  held  a  reasonable  time  for  that  purpose.  These  eases, 
however,  do  not  go  the  length  for  which  they  were  pressed  at  yom* 
Lordships'  bar ;  they  do  not  necessarily  warrant  an  inference  that  a 
term  of  twenty-one  years,  for  which  no  special  or  reasonable  purpose 
is  assigned,  would  also  be  allowed ;  and  I  do  not  state  them  as  the 
foundation  upon  which  our  opinion  mainly  depends.  They  are  only 
important  as  establishing  that  a  life  or  lives  in  being,  is  not  the 
limitation ;  that  there  are  cases  in  which  it  may  be  exceeded.  Taylor 
V.  Biddal{q),  1677,  is  the  first  instance  we  have  met  with  in  the 
books,  in  which  so  great  an  excess  as  twenty-one  years  after  a  life  or 
lives  in  being  was  allowed,  and  that  was  a  case  of  infancy.  It  was  a 
limitation  to  the  heirs  of  the  body  of  Eobert  Warton,  and  their 
heirs,  as  they  should  attain  the  respective  ages  of  twenty-one,  there 
might  be  an  interval,  therefore,  of  twenty-one  years  between  the 
death  of  Eobert,  till  which  time  no  one  could  be  heir  of  his  body, 
and  the  period  when  such  heir  should  attain  twenty-one,  till  which 
time  the  estate  was  not  to  vest ;  and  that  limitation  was  held  good 
by  way  of  executory  devise.  That,  however,  was  a  case  of  infancy, 
and  it  was  on  account  of  that  infancy,  that  the  vesting  was  post- 
poned.    This  case  was  followed  by,  and  was  the  foundation  of,  the 

(o)  1  Show.  Pari.  Gas.  137.  (?)  2  Mod.  289. 
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decision  in  Stephens  v.  Stcjjhens  {>•).  That  was  a  case  of  infancy  also. 
The  executory  devise  there  was,  "to  such  other  son  of  the  body  of 
my  daughter,  Mary  Stephens,  by  my  son-in-law,  Thomas  Stephens, 
as  shall  happen  to  attain  the  age  of  twenty-one  years,  his  heirs  and 
assigns  for  ever;"  and  the  Judges  of  the  Court  of  King's  Bench 
certified  that  the  devise  was  good.  The  certificate  in  that  case  is 
peculiar ;  it  refers  to  Taijlor  v.  Biddal,  and  says,  "  that  however 
imwilling  they  might  be  to  extend  the  rules  laid  down  for  executory 
devises,  bej^ond  the  rules  generally  laid  down  by  their  predecessors, 
yet,  upon  the  authority  of  that  judgment,  and  its  conformity  to 
several  late  •  determinations  in  cases  of  terms  for  years ;  and  con- 
sidering that  the  power  of  alienation  would  not  be  restrained  longer 
than  the  law  would  restrain  it,  viz.  during  the  infancy  of  the  first 
taker,  which  could  not  reasonably  be  said  to  extend  to  a  perpetuity ; 
and  considering  that  such  construction  would  make  the  testator's 
whole  disposition  take  effect,  which  otherwise  would  be  defeated; 
they  were  of  opinion,  that  that  devise  was  good  by  way  of  executory 
devise."  This  also  was  a  case  of  infancy ;  it  was  on  account  of  that 
infancy  that  the  vesting  of  the  estate  was  postponed ;  and  though, 
under  that  limitation,  the  vesting  of  the  estate  might  be  delayed  for 
twenty-one  years  after  the  deaths  of  Thomas  and  Mary  Stephens,  it 
did  not  follow  of  necessity  that  it  would ;  and  it  might  vest  at  a  much 
earlier  period.  These  decisions,  therefore,  do  not  distinctly  or  neces- 
sarily establish  the  position,  that  a  term  in  gross  for  twenty-one  years, 
without  any  reference  to  infancy,  after  a  life  or  lives  in  esse,  will  be 
good  by  way  of  executory  devise ;  but  there  is  nothing  in  them  neces- 
sarily to  confine  it  to  cases  of  infancy  ;  the  contemporaneous  under- 
standing might  have  been,  that  it  extended  generally  to  any  tei-m  of 
twenty-one  years ;  and  there  are  some  authorities  which  lead  to  a 
belief  that  such  was  the  case.  In  Goodtitle  v.  Wood{s),  Lord  Chief 
Justice  Willes  discusses  shortly  the  doctrine  of  executory  devises,  and 
notices  their  progress  of  late  years.  He  says,  "  The  doctrine  of  exe- 
cutory devises  has  been  settled ;  they  have  not  been  considered  as 
bare  possibilities,  but  as  certain  interests  and  estates,  and  have  been 
resembled  to  contingent  remainders  in  all  other  respects,  only  they 
have  been  put  \mder  some  restraints  to  prevent  perpetuities.  At  first 
it  was  held  that  the  contingency  must  happen  within  the  compass  of 

()■)  Cas.  t.  Talb.  232.  (*)  Willes,  213  ;  S.  C,  7  Toi-m  Rep.  103,  n. 
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a  life  or  lives  in  being  or  a  reasonable  number  of  years  ;  at  length  it 
was  extended  a  little  further,  viz.  to  a  child  en  ventre  sa  mere  at  the 
time  of  the  father's  death ;  because,  as  that  contingency  must  neces- 
sarily happen  within  less  than  nine  months  after  the  death  of  a  person 
in  being,  that  construction  would  introduce  no  inconvenience ;  and 
the  rule  has,  in  many  instances,  been  extended  to  twenty-one  years 
after  the  death  of  a  person  in  being  ;  as  in  that  case,  likewise,  there  is 
no  danger  of  a  perpetuity."  And  in  citing  this  passage  in  Thellimon 
V.  Woodford  {t),  Lord  Chief  Baron  Macdonald  prefaces  it  by  this 
eulogium  :  "  The  result  of  all  the  cases  is  thus  summed  up  by  Lord 
Chief  Justice  Willes  with  his  usual  accuracy  and  perspecuity."  He 
does  indeed  afterwards  say(«(),  after  noticing  Long  y.  BlackaU{x), 
"  the  established  length  of  time,  during  which  the  vesting  may  be 
suspended,  is  during  a  life  or  lives  in  being,  the  period  of  gestation 
and  the  infancy  of  the  posthumous  child,"  and  that  rather  implies 
that  he  thought  the  rule  was  confined  to  cases  of  minority.  This 
opinion  of  Willes,  C.  J.,  though  not  published  till  1797,  was  delivered 
in  1740  ;  and  in  the  minds  of  those  who  heard  it,  or  of  any  who  had 
the  opportunity  of  seeing  it,  might  raise  a  belief  that  there  were 
instances  in  which  a  period  of  twenty-one  years  after  the  death  of  a 
person  in  esse  without  reference  to  any  minority  had  been  alloAved ; 
and  though  there  be  no  such  case  reported,  it  does  not  follow  that 
none  such  was  decided.  In  Goodman  v.  GoodrigM  (y)  is  this  pas- 
sage :  "  Lord  C.  J.  Mansfield  says,  it  is  a  future  devise  to  take 
place  after  an  indefinite  failure  of  issue  of  the  body  of  a  former 
devisee,  which  far  exceeds  the  allowed  compass  of  a  life  or  lives  in 
being  and  twenty-one  years  after,  which  is  the  line  now  drawn,  and 
very  sensibly  and  rightly  drawn."  This  was  published  in  1766  ;  and 
whether  the  last  approving  paragraph  was  the  language  of  Lord 
Chief  Justice  Mansfield  or  the  repoi-ter,  it  was  calculated  to  draw  out 
some  contradiction  or  explanation,  if  that  were  not  generally  under- 
stood by  the  profession  as  the  correct  limitation.  In  Buclncorth  y. 
Tlurkell  {z)  Lord  Mansfield  saj^s,  "  I  remember  the  introduction  of 
the  rule  which  prescribes  the  time  in  which  executory  devises  must 
take  effect,  to  be  a  life  or  lives  in  being  and  twenty-one  years  after- 


U)    1  N.  R.  388.  ({/)  2  Burr.  879. 
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wards."  In  Jee  v.  AiuUeij  («)  Lord  Kenyon  (Master  of  the  Eolls) 
says,  "  The  limitations  of  personal  estate  are  void,  unless  they  neces- 
sarily vest,  if  at  all,  within  a  life  or  lives  in  being  and  twenty-one 
years,  or  nine  or  ten  months  afterwards.  This  has  been  sanctioned 
by  the  opinion  of  Judges  of  all  times,  from  The  Duke  of  Norfolk's 
Case  (b)  to  the  present  time  ;  it  is  grown  reverend  by  age,  and  is  not 
now  to  be  broken  in  upon."  In  Long  v.  Bhwkall  (c)  the  same  learned 
Judge  says,  "  The  rules  respecting  executory  devises  have  conformed 
to  the  rules  laid  down  in  the  construction  of  legal  limitations ;  and 
the  Courts  have  said  that  the  estates  shall  not  be  unalienable  by 
executory  devises  for  a  longer  time  than  is  allowed  by  the  limitations 
of  a  common-law  conveyance.  In  marriage  settlements  the  estate 
may  be  limited  to  the  first  and  other  sons  of  the  marriage  in  tail ; 
and,  until  the  person  to  whom  the  last  remainder  is  limited  is  of  age, 
the  estate  is  unalienable.  In  conformity  to  that  rule  the  Courts  have 
said,  so  far  we  will  allow  executory  devises  to  be  good."  And, 
after  referring  to  The  Buke  of  Norfolk'' s  Case,  he  concludes,  "  It  is 
an  established  rule  that  an  executory  devise  is  good,  if  it  must  neces- 
sarily happen  within  a  life  or  lives  in  being  and  twenty-one  years, 
and  the  fraction  of  another  year,  allowing  for  the  time  of  gestation." 
In  Wilkinson  v.  8outh  {d),  Lord  Kenyon  says,  "  The  rule  respecting 
executory  devises  is  extremely  well  settled,  and  a  limitation  by  way 
of  executory  devise  is  good,  if  it  may  (I  think  it  should  be  must) 
take  place  after  a  life  or  lives  in  being  and  within  twenty-one  years, 
and  the  fraction  of  another  year  afterwards."  "We  would  not  wish 
the  House  to  suppose  that  there  were  not  expressions  in  other  cases 
about  the  same  period  from  which  it  might  clearly  be  collected  that 
minority  was  originally  the  foundation  of  the  limit,  and  to  raise  some 
presumption  that  the  limit  of  twenty-one  years  after  a  life  in  being 
was  confined  to  cases  in  which  there  was  such  a  minority ;  but  the 
manner  in  which  the  rule  was  expressed  in  the  instances  to  which  I 
have  referred,  as  well  as  in  text  writers,  appears  to  us  to  justify  the 
conclusion,  that  it  was  at  length  extended  to  the  enlarged  limit  of  a 
life  or  lives  in  being  and  twenty-one  years  afterwards.  It  is  difficult 
to  suppose  that  men  of  such  discriminating  minds,  and  so  much  in 
the  habit  of  discrimination,  should  have  laid  down  the  rule  as  they 

(«)  1  Cox,  325.  (c)   7  Term  Rep.  102. 
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did,  without  expressing  minority  as  a  qualification  of  the  limit, — 
particularly  when  in  many  of  the  instances  they  had  minority  before 
their  eyes, — had  it  not  been  their  clear  understanding,  that  the  rule 
of  twenty-one  years  was  general  without  the  qualification  of  minority. 
Mr.  Justice  Blackstone,  in  his  Commentaries  (e),  puts  as  the  Kmits 
of  executory  devises  that  the  contingencies  ought  to  be  such  as  may 
happen  within  a  reasonable  time,  as  within  one  or  more  lives  in  being 
or  within  a  moderate  term  of  years ;  for  Com'ts  of  Justice  will  not 
indulge  even  wills  so  as  to  create  a  perpetuity.  The  utmost  length 
that  has  been  hitherto  allowed  for  the  contingency  of  an  executory 
devise,  of  either  kind,  to  happen  in,  is  that  of  a  life  or  lives  in  being, 
and  twenty-one  years  afterwards ;  as  when  lands  are  devised  to  such 
unborn  son  of  a  feme  eovert  as  shall  first  attain  twenty-one,  and  his 
heirs,  the  utmost  length  of  time  that  can  happen  before  the  estate  can 
vest,  is  the  life  of  the  mother,  and  the  subsequent  infancy  of  her  son  ; 
and  this  has  been  decreed  to  be  a  good  executory  devise.  Mr.  Fearne, 
in  his  elaborate  work  upon  Executory  Devises,  lays  down  the  rule  in 
the  same  way  :  "An  executory  devise  to  vest  within  a  short  time 
after  the  period  of  a  life  in  being  is  good ;"  as  in  Lloyd  v.  Careir, 
which  he  states,  and  Marks  v.  Marks :  and  he  says,  "  The  Courts, 
indeed,  have  gone  so  far  as  to  admit  of  executory  devises  limited  to 
vest  within  twenty-one  years  after  the  period  of  a  life  in  being  ;"  as 
in  Stephens  v.  Stephens,  Taylor  v.  Biddal,  Sahharton  v.  Sabhartan  (/), 
all  of  which  he  states,  and  in  all  of  which  the  vesting  was  postponed 
on  accoimt  of  minority  only;  and  then  he  draws  this  conclusion, 
"  That  the  law  appears  to  be  now  settled,  that  an  executory  devise, 
either  of  a  real  or  personal  estate,  which  must  in  the  nature  of  the 
limitation  vest  within  twenty-one  years  after  the  period  of  a  life  in 
being,  is  good  ;  and  this  appears  to  be  the  longest  period  yet  allowed 
for  the  vesting  of  such  estates."  The  instances  put,  all  instances  of 
minority,  might  certainly  have  suggested  that  it  was  in  cases  of 
minority  only  that  the  twenty-one  years  were  allowed  ;  but,  by  stating 
it  generally  as  he  did,  he  must  have  considered  twenty-one  years 
generally,  independently  of  minority,  as  the  rule.  The  same  obser- 
vation applies  to  Mr.  Justice  Blackstone.  That  such  was  Mr. 
Fearne's  understanding  may  be  collected  from  many  other  passages 
in  his  book ;  but  from  none  more  distinctly  than  in  the  third  division 

(f)  2  Bl.  Comm.  174,  16tli  ed.  (/)  Cub.  t.  Talb.  55,  245. 
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of  his  first  cliapter  on  executory  devises  {(j),  where,  after  having 
mentioned  as  the  second  sort  of  executory  devises  those  where  the 
devisor  gives  a  future  estate,  to  arise  upon  a  contingency,  without  at 
present  disposing  of  the  fee ;  and  after  putting  several  instances,  he 
then  concludes  the  division  thus :  "  And  the  case  of  a  limitation  to 
one  for  life,  and  from  and  after  the  expiration  of  one  day  (or  any 
other  supposed  period,  not  exceeding  twenty-one  years,  we  may  sup- 
pose), next  ensuing  his  decease,  then  over  to  another,  may  be  adduced 
as  an  instance  of  the  call  for  the  latter  part  of  the  extent  to  which  I 
have  opened  the  second  branch  of  the  general  distribution  of  exe- 
cutory devises."  And  in  his  third  chapter  (It)  he  begins  his  eighth 
division,  with  this  position :  "  It  is  the  same  (that  is,  that  an  exe- 
cutory devise  is  not  too  remote)  if  the  dying  without  issue  be  confined 
to  the  compass  of  twenty-one  years,  after  the  period  of  a  life  in 
being."  And  in  the  eighth  division  of  the  fourth  chapter  {i)  he  says, 
"It  seems  now  to  be  settled,  that  whatever  number  of  limitations 
there  may  be  after  the  first  executory  devise  of  the  whole  interest, 
any  one  of  them  that  is  so  limited  that  it  must  take  effect,  if  at  all, 
within  twenty-one  years  after  the  period  of  a  life  then  in  being,  may 
be  good  in  event,  if  no  one  of  the  preceding  limitations,  which  would 
carry  the  whole  interest,  happens  to  vest."  The  opinion  of  Mr. 
Fearne  is  continued  in  the  different  editions,  from  the  period  when 
his  work  was  fii'st  published  in  1773,  down  to  the  present  time ;  but, 
upon  that  expression  which  occurs  in  Thcllunson  v.  Woodford  (k), 
showing  that  a  doubt  existed  in  the  mind  of  Lord  Alvanley,  that 
doubt  is  introduced  into  a  subsequent  edition,  for  the  pui-pose  of  con- 
sideration ;  but  it  does  not  appear  to  me,  from  anything  expressed  by 
his  great  and  experienced  editor,  or  in  any  note  of  his,  that  he  thought 
the  rule  laid  down  by  Mr.  Feame  was  not  the  right  and  correct  rule  ; 
but  instead  of  that,  he  seems  to  have  intimated,  that  his  opinion  was 
in  conformity  with  it ;  because  he  gives  extracts  from  what  Mr.  Har- 
grave,  who  agrees  with  Mr.  Fearne,  has  said  upon  the  subject,  as  if 
the  incKnation  of  his  opinion  was  that  Mr.  Fearne  was  right,  and 
that  the  unqualified  rule  of  twenty-one  years  was  correct.  At  length, 
in  Beard  v.  Westcott  {I),  the  question  whether  an  executory  devise 
was  good,  though  it  was  not  to  take  effect  till  the  end  of  an  absolute 

(17)  9th  ed.,  399,  401.  (k)  i  Ves.  337. 

(h)  Page  470.  (I)    5  Taunt.  393. 

(i)  Page  617. 
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term  of  twenty-one  years  after  a  life  in  being  at  the  death  of  a 
testator,  -without  reference  to  the  infancy  of  the  person  intended  to 
take,  was  distinctly  and  pointedly  put  by  Sir  W.  Grant,  the  then 
Master  of  the  EoUs ;  and  the  Court  of  Common  Pleas  certified  that 
it  was.  The  point,  though  necessarily  involved  in  that  will,  was  not 
prominently  brought  forward,  either  upon  the  will  itself,  or  upon  the 
first  of  the  two  cases  that  was  stated ;  and  lest  it  might  have  escaped 
the  notice  and  consideration  of  the  Court  of  Common  Pleas,  it  was 
made  the  subject  of  an  additional  statement  to  that  Court.  The 
first  certificate  was  in  November,  1812  ;  the  next  in  November, 
1813 ;  and  the  Judges  who  signed  them  were  Sir  James  Mansfield, 
Mr.  Justice  Pleath,  Mr.  Justice  Lawrence,  Mr.  Justice  Chambre, 
and  Mr.  Justice  Gribbs,  men  of  great  experience,  and  some  of  them 
very  familiar  with  the  law  of  executory  devises.  Those  certificates 
stood  unimpeached  until  1822,  when  the  same  case  was  sent  by  Lord 
Eldon  to  the  Court  of  King's  Bench,  and  that  Com-t  certified  that 
the  same  limitations  which  the  Common  Pleas  had  held  valid,  were 
void,  as  being  too  remote  ;  but  the  foundation  of  their  certificate  was, 
that  a  previous  limitation,  clearly  too  remote,  and  which  was  so  con- 
sidered by  the  Court  of  Common  Pleas,  made  those  limitations  also 
void,  which  the  Common  Pleas  had  held  good.  The  subsequent 
limitations  were  considered  as  being  void,  not  from  any  infirmity 
existing  in  themselves,  but  from  the  infirmity  existing  in  the  pre- 
ceding limitation ;  and  because  that  was  a  limitation  too  remote,  the 
others  were  considered  as  being  too  remote  also.  Whether  the  Court 
of  King's  Bench  gave  any  positive  opinion  on  that  I  am  unable  to 
say.  I  think  the  Court  of  King's  Bench  would  have  taken  much 
more  time  to  consider  that  point  than  they  did,  and  have  given  it 
greater  consideration  than  it  received,  if  they  had  intended  to  differ 
from  the  certificate  that  had  been  given  by  the  Court  of  Common 
Pleas;  but,  when  it  became  totally  immaterial  in  the  construction 
they  were  putting  upon  the  will,  to  consider  whether  they  were  or 
were  not  prepared  to  differ  from  the  Court  of  Common  Pleas,  it  is 
not  to  be  wondered  at,  that  that  point  was  not  so  fully  considered  as 
it  might  otherwise  have  been.  XTpon  the  direct  authority,  therefore, 
of  the  decision  of  the  Court  of  Common  Pleas,  in  Beard  v.  Wesfcott, 
and  the  dida  by  L.  C.  Justice  "Willes,  Lord  Mansfield  and  Lord 
Kenyon,  and  the  rides  laid  down  in  Blackstone  and  Fearne,  we  con- 
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sider  ourselves  warranted  in  saying  that  t/ie  Umlt  is  a  life  or  Uvea  in 
being,  and  ticentij-one  years  aftericarck  irithout  reference  to  the  wfancij 
of  any  person  whatever.  This  will  certainly  render  the  estate  un- 
alienable for  twenty-one  years  after  lives  in  being,  but  it  will  preserve 
in  safety  any  limitations  which  may  have  been  made  tipon  authority 
of  the  dicta  or  text  writers  I  have  meiTtioned  ;  and  it  wUl  not  tie  up 
the  alienation  an  imreasonable  length  of  time. 

Upon  the  second  and  third  questions  proposed  by  your  Lordships, 
whether  a  limitation  by  way  of  executory  devise  is  void  as  too  remote, 
or  otherwise,  if  it  is  not  to  take  eiiect  until  after  the  determination  of 
a  life  or  lives  in  being,  and  upon  the  expiration  of  a  term  of  twenty- 
one  years  afterwards,  together  with  the  number  of  months  equal  to 
the  ordinary  or  longest  period  of  gestation,  but  the  whole  of  such 
years  and  months  to  be  taken  as  a  term  in  gross,  and  without  refer- 
ence to  the  infancy  of  any  person  whatever,  born  or  en  ventre  sa  mere, 
the  unanimous  opinion  of  the  Judges  is,  that  such  a  limitation  would 
be  void  as  too  remote.  They  consider  twenty-one  years  as  the  limit, 
and  the  period  of  gestation  to  he  allowed  in  those  cases  only  in  wlilch 
the  gestation  exists. 

The  LoKD  Chancellor  {Lord  Brougham). — I  shall  move  your 
Lordships  to  concur  in  the  opinions  expressed  by  the  learned  Baron, 
as  the  unanimous  resolutions  of  the  Judges.  The  two  last  questions 
were  put  with  a  view  to  comprehend  more  fully  the  question  argued 
at  the  bar,  and  to  see  the  origin  of  the  rule.  That  rule  was  originally 
introduced  in  consequence  of  the  infancy  of  parties;  but  whatever 
was  its  beginning  it  is  now  to  be  taken  as  established  by  the  dicta  of 
the  Judges  from  time  to  time.  A  decision  of  your  Lordships  in  the 
last  resort,  assisted  here  by  the  then  Chief  Justice  of  the  Common 
Pleas,  in  Lloyd  v.  Careiv  [m)  settled  the  rule,  for  the  whole  question 
was  then  gone  into.  Some  doubt  has  been  expressed  as  to  whether 
this  principle  was  adopted  as  the  uniform  opinion  of  conveyancers. 
It  is  impossible  to  read  the  passages  read  by  the  learned  Baron  from 
Mr.  Fearne's  book  without  seeing  that  it  was  the  settled  opinion  of 
that  eminent  person,  that  twenty-one  years  might  be  taken  absolutely. 
The  able  editor  of  his  book  was  of  the  same  opinion,  and  Mr.  Justice 

{m)  Show.  Pari.  Caa.  137. 
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Buller's  opinion  was  stated  by  him  and  examined.  Mr.  Butler  makes 
it  a  question  of  separate  consideration,  and  treated  the  subject  as  Mr. 
Fearne  had  done.  The  opinion  of  Lord  Mansfield  was  the  same, 
and  the  doctrine  is  not  weakened  by  what  Lord  Kenyon  is  stated  to 
have  said  in  Long  v.  BIcicImU  {n).  In  the  opinion  of  all  the  rule  was 
clearly  confined  to  twenty-one  years,  as  the  period  now  understood. 
It  was,  however,  necessary  to  state  the  first  question  for  the  opinion 
of  the  Judges,  and  they  have  not  shrunk  from  the  consideration  of  it. 
It  was  also  right  to  have  put  the  other  two  questions,  to  which  the 
learned  Judges  also  applied  themselves,  and  they  have  excluded  the 
period  of  gestation  beyond  the  term  of  twenty-one  years,  except 
where  the  gestation  actually  exists.  If  your  Lordships  be  of  the 
same  opinion  you  will  afiirm  the  judgment  of  the  Court  below  and 
dispose  of  this  case.  The  rule  will  then  be,  that  a  limitation  will  not 
be  too  remote  if  the  vesting  be  suspended  for  twenty-one  years  beyond 
a  life  or  lives  in  being,  but  that  beyond  that  period  it  would. 

The  judgment  of  the  Court  below  was  affirmed. 


Cadell  V.  Palmer  is  the  leading 
authority  on  the  important  rule 
against  Perpetuities,  because  in  that 
case  its  hmits  (not  before  in  all  re- 
spects precisely  laid  down)  may  be 
considered  as  having  been  finally 
ascertained  and  marked  out,  by  the 
high  authority  of  the  House  of 
Lords. 

The  term  "rule  against  perpe- 
tuities" does  not  very  happily  de- 
scribe what  is  meant  by  it ;  for  it 
not  only  aims  against  persons  render- 
ing property  absolutely  inalienable, 
so  that  it  should  always  remain 
in  a  certain  line  or  family,  but  also 
against  property  being  rendered 
inalienable  beyond  a  certain  period. 


It  is  not  intended  in  this  note  to 
trace  the  history  of  the  rule,  as  this 
is  done  with  great  accuracy  by  Mr. 
Hargrave  in  his  argument  in  Thel- 
lusson  V.  Woodford  (4  Ves.  247  ;  2 
Jur.  Arg.  7),  and  by  Mr.  Lewis  in 
his  learned  Treatise  upon  Perpe- 
tuities ;  suffice  it  to  say  that  some 
of  the  earliest  attempts  at  making 
land  inalienable  were  the  restraints 
endeavoured  to  be  placed  upon 
tenants  in  tail,  to  prevent  them  from 
sufEeriag  recoveries  or  levying  fines, 
but  without  success.  "And  it  was 
observed,"  saj's  Coke,  "that  these 
perpetuities  were  born  under  some 
unfortunate  constellation ;  for  they, 
ill  so  great  a  number  of  suits  con- 


(«)  7  Tei-m  Eep.  100. 
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cerning  them  in  all  the  Courts  in 
Westminster,  never  had  any  judg- 
ment given  for  them,  but  many 
judgments  given  against  them. 
And  from  these  fettered  inlierit- 
ances  the  freeholds  of  the  subject 
are  thereby  set  at  liberty,  according 
to  their  original  freedom."  10  Eep. 
320. 

Thus  it  has  been  decided,  that  the 
power  of  a  tenant  in  tail  to  suffer  a 
recovery  or  to  alien  could  not  be 
restrained  by  any  condition  (Son- 
day's  Case,  9  Eep.  128;  Co.  Litt. 
233  b,  234  a),  proviso  ( Corie^'s  Case, 
1  Rep.  83;  Mildmay's  Case,  6  Eep. 
40  ;  Pierce  v.  Win,  1  Yent.  321  ; 
Jlary  Partington'' s  Case,  10  Eep. 
35),  limitation  {Foy  v.  Hynde,  Cro. 
Jac.  G96),  custom  [Taylor  v.  Sltaiv, 
Carter,  6,  22),  recognizance,  statute 
{Poole's  Case,  cited  Moore,  810),  or 
covenant  (Collins  v.  Plummer,  1  P. 
Wms.  104).  And  in  more  recent 
times  a  trust  in  a  deed  creating 
estates  tail,  to  raise,  after  any 
contract  for  alienation,  a  sum  of 
money  for  the  persons  next  in  the 
course  of  limitation,  has  been  held 
void  as  tending  to  a  perpetuity. 
Maimoarincj  v.  Baxter,  5  Yes.  458. 

The  principle  upon  which  all 
these  cases  proceed  is  this,  that  the 
power  of  alienation  by  the  proper 
mode,  viz.  a  recovery,  was  an  in- 
separable incident  to  an  estate  tail, 
and  could  not  therefore  by  any 
means,  either  direct  or  indirect,  be 
barred  or  restrained.  And  now 
fines  and  recoveries  are  abolished 
any  attempt  to  restrain  a  tenant  in 
tail  from  disentailing  his  property, 
according  to  the  provisions  of  the 
Fines  and  Eeooveries  Abolition  Act 


(3  &  4  WiU.  4,  c.  74),  would  be 
equally  unsuccessful. 

Although  the  efforts  to  render 
land  absolutely  inalienable  were 
thus  one  by  one  defeated,  the  in- 
genuity of  lawyers  has,  almost  down 
to  the  present  period,  been  taxed, 
by  the  vanity  or  caprice  of  the 
owners,  to  tie  up  or  to  render  land 
inalienable,  for  as  long  a  period  as 
the  law  would  allow — a  period 
which,  as  we  have  before  observed, 
has  only  of  late  been  finally  deter- 
mined. 

Another  attempt  at  creating  per- 
petuities by  means  of  successive  life 
interests  was  also  defeated.  Thus 
in  the  case  of  The  Duke  of  Marl- 
horough  v.  Godolphin,  1  Eden's 
Eep.  404,  the  testator,  John  Duke 
of  Marlborough,  devised  his  real 
estates  to  trustees,  in  trust  for 
several  persons  for  life,  with  re- 
mainders to  their  first  and  other 
sons  in  tail  male  successively ;  but 
directed  his  trustees  upon  the  birth 
of  every  son  of  each  tenant  for 
life,  to  revoke  the  uses  before 
limited  to  their  respective  sons  in 
tail  male,  and  to  limit  the  premises 
to  such  sons  for  their  lives,  with 
immediate  remainders  to  the  re- 
spective sons  of  such  sons  in  tail 
male.  It  was  held  by  Lord  Keeper 
Henley,  that  the  clause  of  revoca- 
tion and  re-settlement,  as  tending 
to  a  perpetuity,  and  repugnant  to 
the  estate  limited,  was  void  and  of 
no  effect. 

The  cases,  however,  upon  the  sub- 
ject of  perpetuities,  in  later  times, 
have  arisen  principally  out  of 
springing  or  shifting  uses,  and 
executory    devises    or    trusts,    de- 
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riving  their  origin  from  the  Statute 
of  Uses  (27  Hen.  8,  c.  10)  and  the 
Statute  of  Wills  (32  Hen.  8,  c.  5, 
and  34  &  35  Hen.  8,  c.  5),  which 
were  not  capable  of  being  barred 
or  destroyed  by  the  owner  of  the 
prior  estate  (1  Sand.  Uses,  145, 
153;  Kent  v.  Steward,  Cro.  Car. 
358 ;  Smith  v.  Warren,  Cro.  Eliz. 
688  ;  Pells  v.  Broiun,  Cro.  Jac.  590; 
Doe  d.  Cadogan  v.  Ewart,  7  Ad.  & 
Ell.  647) ;  and  consequently  the 
property  could  not  be  aliened  until 
the  gift  over  took  eifect.  Suppose, 
for  instance,  a  person  by  will  de- 
vised land  to  A.  and  his  heirs,  with 
a  proviso  that  on  the  failure  of  the 
issue  of  B.  it  should  go  over  to  C. 
Now  in  the  case  supposed,  A.  could 
in  no  way  bar  or  destroy  the  ex- 
ecutory devise  over  to  C. ;  and,  as 
long  therefore  as  any  issue  of  B. 
was  in  existence,  it  followed,  if  the 
executory  devise  were  valid,  that 
the  estate  was  inalienable. 

To  obviate  the  inconvenience 
which  would  arise  from  property 
being  tied  up  for  such  a  period,  the 
rule  against  perpetuities  has  at 
length  laid  down  as  the  extreme 
limit  beyond  which  property  cannot 
be  rendered  inalienable,  viz.  a  life 
or  lives  in  being,  and  txoenty-one 
years  afterivards,  luithout  reference 
to  the  infancy  of  any  person  what- 
ever, and  that  a  person  en  ventre  sa 
mere  is,  for  the  -purposes  of  the  rule, 
considered  as  in  existence.  See 
Armitage  v.  Coatcs,  35  Beav.  1 . 

Thus  a  child  en  ventre  sa  mere  is 
considered  as  a  life  in  being,  and 
with  reference  to  the  term  of  twenty- 
one  years,  though  born  after  its  ex- 
piration, he  wiU  be  considered  as 


though  he  were  in  existence  during 
the  whole  period  of  gestation. 

Persons,  not  bearing  in  mind  that 
an  infant  en  ventre  sa  mere  is  to  be 
considered  as  if  he  were  in  esse,  fell 
into  the  error  of  supposing,  that  in 
addition  to  a  life  or  lives  in  being, 
and  a  term  of  twenty-one  years, 
a  number  of  months  equal  to  the 
ordinary  or  longest  period  of  gesta- 
tion might  be  added.  The  answer, 
however,  of  the  Judges  to  the 
second  and  third  questions  put  to 
them  by  the  House  of  Lords  in  the 
principal  case  placed  the  question 
upon  a  true  foundation,  viz.  that, 
after  the  life  or  lives  in  being,  the 
twenty-one  years  is  the  limit,  and  the 
period  of  gestation  is  to  be  alloived 
in  those  cases  only  in  which  the 
gestation  exists. 

Although  a  life  or  lives  be  not 
taken  as  part  of  the  period,  the 
other  portion,  viz.  the  twenty-one 
years,  cannot  be  exceeded.  Thus 
in  Palmer  v.  Holford,  4  Euss.  403, 
where  a  testator  gave  bank  stock  to 
trustees  to  accumulate,  and  to  as- 
sign the  accumulated  fund  to  the 
children  of  his  son  Charles,  who 
should  be  living  ticenty-eight  years 
from  Ids  decease,  other  than  an 
eldest  or  only  son,  as  tenants  in 
common,  and  if  but  one  such  child 
then  the  whole  to  such  child,  and  in 
case  no  such  child  or  children  other 
than  and  except  an  eldest  or  only 
child  should  be  living  at  the  ex- 
piration of  twenty-eight  j'ears,  then 
over,  it  was  held  by  Sir  J.  Leach, 
M.  E.,  that  the  bequest  was  void. 
"  The  expressed  intention,"  said  his 
Honor,  "is,  that  aU  the  children  of 
Charles,  other  than  an  eldest  son, 
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should  take,  wlio  were  living  at  tlie 
expiration  of  twenty-eight  years, 
and  that  no  person  should  take 
before  that  period.  If  Charles  had 
such  children  horn  to  him  at  any 
time  within  seven  years  from  the 
testator's  death,  then  the  vesting  of 
the  interests  of  such  children  who 
were  unborn  at  the  death  of  the 
testator,  ivould  have  been  suspended 
for  more  than  twenty-one  years, 
and  the  gift  therefore  is  too  remote 
and  void;  and  the  gifts  over,  not 
being  to  take  effect  untO.  after  the 
same  period,  which  is  too  remote, 
are  necessarily  void  also."  See  also 
Speahnan  v.  Speakman,  8  Hare, 
180. 

But  although  property  be  limited 
so  as  not  to  vest  until  after  the  ex- 
piration of  twenty-one  years,  if  the 
limitation  be  to  persons  living  at  the 
testator's  death,  it  will  not  be  void 
on  account  of  remoteness.  Thus  in 
Lachlan  v.  Reynolds,  9  Hare,  796, 
where  the  testator  directed  that  his 
executors,  when  thirty  years  ivere 
expired,  should  order  all  his  pro- 
perty, both  freehold  and  leasehold, 
to  be  sold,  and  two-thirds  thereof 
to  be  divided  amongst  his  children 
living  at  that  period,  or  to  their 
heirs.  Sir  George  Turner,  Y.  C, 
was  of  opinion  that  the  word  "or" 
ought  to  be  construed  as  "  and." 
His  Honor  observed,  "It  appears  to 
me,  that  this  amounts  to  no  more 
than  a  gift  to  such  of  several  per- 
sons who  may  be  living  at  the  death 
of  the  testator  as  shall  be  living  at 
the  end  of  thirty  years.  The  lega- 
cies are  vested  at  the  termination  of 
a  life  in  being  at  the  death  of  the 
testator;  and  they  are  not,  therefore, 

T.L.C. 


liable  to  any  objection  on  the  ground 
of  remoteness." 

It  has  also  been  determined  that 
the  rule  is  applicable  to  limitations 
of  personal  as  well  as  of  real  estate, 
and  is  to  be  followed  in  equity  as 
well  as  at  law.  2  Jur.  Arg.  51  ; 
Lewis,  Perpet.  169. 

Before  examining  the  application 
of  the  rule  to  various  classes  of  cases, 
it  may  bementioned  that  the  govern- 
ing principle  (which  will  hereafter 
be  abundantly  illustrated)  is,  that 
possible,  and  not  actual,  events  are 
alone  considered,  and  that  conse- 
quently no  limitation  will  be  good, 
unless  it  necessarily,  if  at  aU,  takes 
effect  within  the  time  allowed  by  the 
rule ;  nor  wUl  any  gift  be  vaUd  if 
it  possibly  may  include  objects  too 
remote.  Gee  v.  Audley,  1  Cox, 
324 ;  Lord  Dungannon  v.  Smith, 
12  C.  &  P.  546 ;  In  re  Sayer's  Trusts, 
6  L.  E.,  Eq.  319. 

A  gift,  moreover,  must  not  only 
vest  within  the  time  limited  by  the 
rule  against  perpetuities,  but  the  in- 
terests of  the  respective  parties  in 
the  property  must  be  capable  of 
ascertainment  within  that  period, 
otherwise  the  gift  will  be  void. 
Curtis  V.  Lukin,  5  Beav.  147  ;  see 
also  Oddie  v.  Broimi,  4  De  G.  &  J. 
186;  and  Wood  v.  Brew,  33  Beav. 
610. 

The  period  from  which  the  time 
allowed  by  the  rule  begins  to  run, 
when  the  limitations  are  created  by 
deed,  is  from  its  date  (Lewis,  Perpet. 
171) ;  when  by  will,  is  from  the 
death  of  the  testator.  Tregonwell 
V.  Sydenham,  3  Dow,  194,  215;  Ib- 
betson  v.  Tbbetson,  10  Sim.  515; 
Vanderplanh  v.  King,  3  Hare,  17  ; 
H    H 
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Faulkner  v.  Daniel,  IL.  216;  Wil- 
liams V.  Teale,  6  Hare,  251  ;  Cattlin 
V.  Brown,  11  Hare,  382;  Peard  v. 
Keheivich,  15  Beav.  173  ;  Southern 
V.  Wollaston,  16  Beav.  166,  276  ; 
Monypenny  v.  Dering,  2  De  Gex, 
Mac.  &  Gord.  145  ;  Dungannon  v. 
Smith,  12  C.  &  F.  546.  '  .'^od  vide 
Harris  v.  Davis,  1  Coll.  416  ;  An- 
dreiv  V.  Andreiv,  lb.  690 ;  Rye's 
Settlement,  10  Hare,  112;  Gee  v. 
Uddell,  35  Beav.  658  ;  2  L.  E,,  Eq. 
341. 

It  may  be  here  mentioned,  that 
although  the  English  statutes  re- 
lating to  superstitious  uses  and  to 
mortmain  are  not  to  be  considered 
as  imported  into  the  laws  of  India 
or  our  colonies  (see  post,  note  to 
Corhyn  v.  French),  the  rtile  against 
perpetuities,  Tv-hich  exists  indepen- 
dently of  statutes,  and  is  founded 
on  public  policy,  -will  be  considered 
as  part  of  such  laws.  Neo  v.  Xeo, 
6  L.  E.,  P.  0.  C.  381,  394. 

Hide    as    applicable    to    Limitations 
after     a    Failure    of    Issue    or 
Heirs. 
An  executory  devise,  or  a  spring- 
ing or  shifting  use  to  arise  after  an 
indefnite  failure   of  issue   will    be 
void  as  against  the  rule. 

Suppose,  for  instance,  there  be  a 
gift  to  A.  and  his  heirs,  with  a  limi- 
tation over,  on  the  failure  of  the 
issue  of  B.  a  stranger,  to  C.  and  his 
heirs ;  now  it  is  evident  that  the 
issue  of  B.  might  not  fail  for  cen- 
turies, and  during  that  period  the 
property  would  be  inalienable,  in- 
asmuch as  A.  could  not,  in  case  it 
were  an  executory  devise,  or  a  shift- 
ing or  springing  use,  bar  or  destroy 
the  estate  limited  to  C,  it  is  there- 


fore void  as  too  remote.  See  Badger 
V.  Lloyd,  1  Ld.  Eaym.  526 ;  1  Salt. 
233 ;  Hardin;,  v.  Nott,  7  Ell.  &  Bl. 
650. 

Again,  where  the  general  failure 
of  issue  is  that  of  a  person  having  a 
prior  life  estate,  unless  it  be  restricted 
either  to  issue  living  at  his  death, 
or  he  takes  by  implication  an  estate 
tail,  the  gift  over  will  be  void. 

Questions  of  considerable  diffi- 
culty often  arise  in  determining 
whether  words  importing  a  failure 
of  issue  mean  a  general  failure,  or  a 
failure  of  issue  at  the  death  of  such 
person.  (See  Forth  v.  Chapman, 
post,  where  this  question  is  fully 
discussed.)  If  the  former  construc- 
tion prevail,  then  any  gift  dependent 
upon,  or  to  take  effect  after  it,  will 
(with  the  exceptions  hereafter  men- 
tioned) be  void ;  if  the  failure  of 
issue  be  restricted  to  issue  living  at 
the  death,  then  the  gift  over  will  be 
good  as  being  clearly  within  the 
rule.  See  and  consider  now  1  Vict, 
c.  26,  s.  29. 

It  has  beenbef  ore  stated  thatthere 
are  some  exceptions  to  the  rule  as  to 
the  effect  of  a  limitation  over  after  a 
general  failure  of  issue ;  perhaps  a 
more  accurate  expression  would  have 
been,  that  the  Courts,  being  desirous 
of  carrying  out  the  intention  of  the 
testator  as  far  as  possible,  and,  in 
order  to  render  what  would  be  void 
as  an  executory  devise  over,  after  a 
general  failure  of  issue,  valid  as  a 
remainder  dependent  upon  an  estate 
tail,  have  given,  when  they  could, 
to  the  prior  devisee  an  estate  tail  by 
implication  (upon  which  a  valid  re- 
mainder over  may  be  limited),  in- 
stead of  an  estate  in  fee  determi- 
nable by  an  executory  gift  over  on  a 
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general  failure  of  issue,  which,  as  we 
have  before  seen,  is  had.  Suppose, 
for  instance,  an  estate  he  devised  to 

A.  and  his  heirs,  hut  if  he  die  with- 
out heirs  of  his  bodj',  or  without 
issue,  to  B.,  if  this  were  construed 
as  an  estate  in  fee  in  A.,  with  an 
executory  devise  over  to  B.  on  a 
general  failure  of  issue  of  A.,  the 
gift  over  to  B.  would  be  void  as  too 
remote  ;  but  the  courts,  considering 
that  it  was  the  intention  of  the  tes- 
tator to  give  some  benefit  to  the  issue 
of  A.  (who  would  take  nothing  if 
he  had  the  fee),  hold  him  to  be  en- 
titled by  implication  to  an  estate  tail, 
under  which,  unless  it  be  barred  by 
him,  his  issue  will  take,  while  the 
limitation  over  to  B.  is  valid  as  a 
remainder  after  the  estate  tail.  See 
Doe  d.  Bllis  V.  Mis,  9  East,  383  ; 
Roe  V.  Jeffenj,  7  T.  E.  589. 

Upon  the  same  principle,  where 
land  is  devised  to  A.  for  life,  or  in- 
definitely, with  a  limitation  over  to 

B.  upon  A.'s  dying  without  issue, 
by  the  operation  of  the  rule  in 
Shelleifs  case,  A.  takes  an  estate 
tail,  so  that  the  limitation  over  to 
B.,  which  would  have  been  void  as 
an  executory  devise  after  a  general 
failure  of  issue,  will  be  valid  as  a 
remainder,  after  the  estate  tail  of  A. 
See  Shellet/s  case,  and  note,  post. 

In  deeds  an  estate  tail  wiU  some- 
times be  raised  bj''  implication,  but 
as  they  are  construed  with  greater 
strictness  than  wills,  the  word 
"heirs"  is  essential  to  such  construc- 
tion. Thus,  if  in  a  deed  there  be  a 
convej'ance  to  A.  and  his  heirs,  with 
a  limitation  over  on  his  dying  with- 
out heirs  of  his  hocly,  or  without  issue 
of  his  hody,  to  the  use  of  B.,  in  such 
cases  A.  will  take  by  implication 


an  estate  tail,  and  B.  a  remainder 
expectant  thereon ;  whereas  if  A. 
were  held  to  take  an  estate  in  fee, 
with  a  shifting  or  springing  use  over 
to  B.,  limited  after  a  general  failure 
of  issue,  it  would  be  void  as  ton 
remote.  2  Prest.  Estates,  484,  .504 ; 
Scrape  v.  Rhodes,  Com.  54. 

A  conveyance  to  A.  simply,  with 
a  limitation  over  to  the  use  of  B.  on 
the  death  of  A.  without  heirs  of  his 
body,  will  give  A.  an  estate  tail, 
with  a  remainder  over  to  B.  Lewis, 
Perpet.  180. 

But  if  in  deeds  the  word  "heirs" 
does  not  occur  in  the  gift  to  the  first 
taker,  either  actually  or  referen- 
tially,  an  estate  tail  wiH  not  be 
created  by  such  words  as  would  in 
the  case  of  a  will  confer  such  an 
estate  by  implication.  2  Prest. 
Estates,  481. 

Although  there  be  a  gift  over, 
after  a  general  failure  of  issue,  if  it 
be  so  limited  that  it  must  neces- 
sarily take  effect  during  a  life  or 
lives  in  being,  and  twenty-one  years 
after,  it  will  be  equally  valid,  as 
being  within  the  limits  of  the  rule, 
as  if  the  failure  of  issue  had  been 
restricted  to  the  death  of  the  first 
taker.  Thus,  in  Gee  v.  Liddell,  2 
L.  E.,  Eq.  341,  35  Beav.  658,  where 
a  testator  devised  and  bequeathed 
real  and  personal  property  upon 
trust  for  his  nephew  for  life,  and 
after  his  death  upon  trust  for  his 
child  or  children  absolutely,  with  a 
direction  that  if  there  should  be  no 
child  or  children  or  remoter  issue  of 
his  said  nejphew,  ii'ho  should  survive 
the  testator  and  his  said  nepheiv,  then 
over,  it  was  held  by  Lord  Eomilly, 
M.  E.,  that  the  gift  over  was  not 
void  for  remoteness,  inasmuch  as  the 
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Tvord  "  survive  "  imported  that  the 
remoter  issue  of  the  nephew  must 
be  alive  at  the  death  of  the  testator 
and  his  nephew.  Sed  vide  Be 
Clark's  Estate,  3  De  G.,  J.  &  S.  Ill ; 
Lewis,  Perpet.  188  ;  lioe  v.  Jeffery, 
7  T.  E.  589. 

"Where  a  person  is  entitled  to  an 
estate  in  reversion  expectant  upon 
an  estate  tail,  if  he  devise  the  estate 
after  the  failure  of  the  issue  who 
would  take  under  the  entail,  the 
devise  will  he  valid,  there  being  no 
danger  of  a  perpetuity  in  such  a 
case,  inasmuch  as  the  estate  tail  can 
at  any  time  be  barred,  and  the  estate 
rendered  alienable.  Thus  in  Badger 
V.  Lloxjd,  1  Ld.  Eaym.  523  ;  1  Salk. 
232  ;  a  father  being  entitled  under 
a  settlement  to  the  reversion  in  fee 
of  an  estate  expectant,  upon  an  es- 
tate in  taU  male  in  his  son  John,  by 
his  will  devised  the  estate /"roTO  and 
after  his  son  John's  death  without 
issue  male  to  another  son.  An  ob- 
jection was  taken,  that  the  estate 
devised  by  the  will  was  executory 
and  void.  But  it  was  answered, 
that  it  was  not  an  executory  but  an 
immediate  devise ;  and  the  words 
"from  and  after'''  were  only  a  de- 
claration when  it  should  take  eif  ect 

in  possession If  John  had  not 

had  any  estate  taU  in  the  land,  but 
the  devise  had  been  after  the  death 
of  a  stranger  loithout  issue,  that 
would  have  been  an  executory  de- 
vise, and  void  by  reason  of  the  re- 
moteness of  the  possibility ;  but 
there  it  was  limited  after  the  deter- 
mination of  the  particular  estate. 
See  also  Lytton  v.  Lytton,  4  Bro. 
0.  C.  441. 

But  where  the  line  of  issue  on 
whose  failure  the  reversion  is  de- 


vised does  not  coincide  with  that 
upon  the  failure  of  which  the  rever- 
sion is  expectant,  the  devise  wiU  be 
too  remote,  and  consequently  void. 
Thus  in  Lady  Laneshorough  v.  Fox, 
Ca.  t.  Talb.  262,  the  testator,  being 
entitled  to  the  reversion  in  fee  of 
lands  settled  on  the  marriage  of  his 
son  on  his  son  for  life,  with  re- 
mainder to  his  first  and  other  sons 
by  M.  his  wife  successively  in  tail 
male,  and  in  default  of  such  issue 
to  the  use  of  the  heirs  male  of  the 
body  of  the  son,  remainder  to  the 
right  heirs  of  the  testator,  by  his 
will  devised  the  hereditaments  com- 
prised in  the  settlement,  on  failure 
of  issue  of  the  body  of  his  son,  and 
for  luant  of  heirs  male  of  his  own 
body,  to  his  daughter  and  the  heirs 
of  her  body ;  it  was  held  by  the 
House  of  Lords,  reversing  the  deci- 
sion of  the  Exchequer  Chamber  in 
Ireland,  that  the  daughter  took  no 
estate  whatsoever,  and  that  the  de- 
vise to  her  was  absolutely  void,  as 
being  upon  too  remote  a  contingency. 
See  also  Banhes  v.  Holme,  1  Euss. 
394,  n. ;  Bristow  v.  Boothby,  2  S.  & 
S.  465. 

The  Court,  however,  is  incHned  in 
such  cases  to  construe  words  used 
by  the  testator  importing  an  inde- 
finite failure  of  issue  to  mean  a 
faUure  of  the  issue  entitled  under 
the  entail,  so  as  to  support  the  de- 
vise as  a  mere  disposition  of  the 
reversion.  See  Jones  v.  Morgan,  3 
Bro.  P.  0.  323,  Toml.  Ed.  ;  Lytton 
V.  Lytton,  4  Bro.  C.  C.  441  ;  Sanford 
V.  L-by,  3  B.  &  Aid.  654  ;  Egerton  v. 
Jones,  3  Sim.  409;  Leivisy.  Templer, 
33  Beav.  625. 

Another  exception  it  seems  to  the 
rule,  by  which  limitations  over  on  a 
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general  failure  of  issue  are  too  re- 
mote, is  where  the  interest  in  the 
property  limited  is  of  such  a  nature 
that  it  must  necessarily  determine 
within  the  time  allowed  by  the  rule, 
viz.  a  life  or  lives  in  being,  and 
twenty-one  years  after.  Butler's 
note  to  Fearne,  C.  E.  500  ;  Lewis, 
Perpet.  673,  and  cases  there  cited. 

Again,  where  there  is  a  limitation 
over  by  executory  devise  to  take 
effect  in  default  of  heirs  of  a  person, 
it  will  be  invalid  as  too  remote,  un- 
less by  implication  an  estate  tail  can 
be  given  to  the  prior  devisee,  Thus 
in  Grumble  v.  Jones,  Willes,  166,  n., 
where  a  testator  devised  lands  to  his 
daughter  for  life,  remainder  to  A. 
the  eldest  son  of  his  daughter,  and 
his  heirs,  and  for  want  of  such  heirs 
remainder  to  the  right  heirs  of  J.  S., 
who  was  his  daughter's  husband, 
it  was  the  clear  opinion  of  the  Court 
that  A.  took  an  estate  in  fee,  and  that 
the  limitation  over  was  void.  "  For 
the  limitation  was  express  to  A.  and 
his  heirs,  and  the  remainder  over 
for  want  of  such  heirs  does  not 
necessarily  show  that  the  devisor 
intended  that  the  estate  should  pass 
over  for  want  of  heirs  of  his  body, 
for  he  miglit  mean  for  want  of  heirs 
in  fee ;  and  it  was  but  reasonable 
that  the  common  and  legal  construc- 
tion of  words  should  be  taken  where 
it  did  not  appear  from  a  necessary 
or  plain  implication  that  the  intent 
of  the  devisor  was  otherwise.  If, 
therefore,  a  limitation  in  a  will  be 
to  the  eldest  son  of  the  devisor  a?id 
his  heirs,  and  for  want  of  such  heirs 
remainder  to  the  second  son,  who  if 
the  first  son  die  without  issue  is  next 
heir  both  to  his  father  and  brother, 
in  this  case  the  limitation  to  the 


eldest  son  must  be  understood  to 
be  an  estate  tail ;  because  the  word 
'heirs'  cannot  be  taken  to  signify 
'heirs  in  fee,'  when  the  limitation 
over  for  want  of  such  heirs  is  to  the 
next  heir  in  fee."  -S".  C,  2  Eq.  Ca. 
Abr.  pi.  300,  15;  11,  Mod.  207; 
Salk.  238,  nom.  Aumble  v.  Jones. 
See  also  Attorney- General  v.  Gill, 
2  P.  Wms.  369  ;  Griffiths  v.  Grieve, 
IJ.  &W.  31. 

And  not  only  will  an  estate  tail 
be  implied  when  the  devisee  over  is 
heir  in  the  lineal  line,  but  also  when 
he  is  a  relation  however  remote  in 
the  collateral  line ;  and  since  3  &  4 
Will.  4,  c.  106,  if  he  be  a  relation 
in  the  ascending  line,  or  by  the 
half-blood,  in  fact  when  he  is  ca- 
pable of  inheriting  from  the  prior 
devisee ;  because  it  would  be  ab- 
surd to  suppose  that  the  testator 
intended  the  gift  over  to  take  effect 
to  a  person  upon  an  event  which 
must  include  his  own  death.  (See 
Parker  v.  Thacler,  3  Lev.  70  ;  Tyte 
V.  Willis,  Ca.  t.  Talb.  1  ;  Boe  d. 
Hatch  Y.Bluck,  6  Taunt.  485  ;  Simjj- 
son  V.  Ashioorth,  6  Beav.  412.)  And 
where  there  was  a  gift  over  to 
several,  in  default  of  heirs  of  the 
first  devisee,  one  of  whom  was  not, 
but  the  others  were,  capable  of  in- 
heriting from  him,  it  was  held  that 
he  took  an  estate  tail.  Harris  v. 
Bavis,  1  CoU.  416. 

As  we  have  before  seen,  where 
there  is  a  limitation  over  after  an 
estate  tail,  inasmuch  as  the  tenant 
in  tail,  by  resorting  to  the  usual 
mode  of  barring  the  entail,  can  de- 
feat the  limitation  over,  it  does  not 
come  within  the  danger  of  a  per- 
petuity, and  is  therefore  valid,  as 
where  there  was  a  proviso  in  a  wiU 
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by  ■whicli  one  estate  tail  was  made 
to  cease,  and  go  over  to  another 
person  upon  the  tenant  becoming 
seised  of  otber  estates.  "No  rule 
of  law,"  said  Sir  Lloyd  Kenyon, 
M.  E.,  "is  contradicted  by  it;  and 
if  no  recovery  were  suffered,  it 
might  take  place  at  any  distance  of 
time.  I  might  as  well  be  told  that 
an  estate  tail  is  an  illegal  estate, 
because  it  may  endure  for  ever." 
yicolls  v.  Sheffield,  2  Bro.  C.  C. 
2lo  ;  see  also  Can-  v.  Earl  of  Erroll, 
6  East,  58  ;  Earl  of  Scarhorough  v. 
Doe  d.  Saville,  3  Ad.  &  Ell.  897. 

And  the  result  is  the  same,  if  the 
limitation  after  an  estate  tail  be  to 
a  trustee  for  a  class  of  issue  to  be 
ascertained  at  the  determination  of 
the  estate  tail,  or  upon  trust  to  con- 
vey to  such  class  or  sell  and  divide 
the  produce  amongst  such  class. 
HeasmanY . Pearse,  7L.Ii.,  Ch.App. 
275 ;  reversing  S.  C,  11  L.  E.,  Eq. 
522.  See  also  Cole  v.  Sewell,  4  D. 
&  War.  1 ;  2  H.  L.  Ca.  186  ;  Doe  d. 
Winter  v.  Ferratt,  9  0.  &  F.  606. 

AVhere  a  term  of  years  is  limited 
immediately  after  an  estate  tail, 
upon  a  failui-e  of  the  issue  of  the 
persons  taking  under  the  entail,  the 
term  will  not  be  too  remote,  as  it 
might  be  barred  by  the  tenant  in 
tail.  See  Morse  v.  Lord  Ormonde, 
5  Madd.  99  ;  1  Euss.  382  ;  Eales  v. 
Conn,  4  Sim.  65  ;  Faulkner  v.  Daniel, 
3  Hare,  199  ;  Bristow  v.  Bootliby, 
2  S.  &  S.  465.  But  the  trusts  of 
the  money  to  be  raised  by  means 
of  such  term  might  be  void  for  re- 
moteness, and  in  such  case  the  heir 
at  law  of  the  testator  would  take  it 
as  personalty.  Trec/omvell  v.  Syden- 
ham, 3  Dow,  194  ;  Barley  v.  Evelyn, 
16  Sim.  290. 


Where,  moreover,  the  term  of 
years  is  precedent  to  the  estate  tail, 
and  is  to  arise  after  a  general  failure 
of  issue,  as  it  cannot  be  barred  by 
the  tenant  in  tail,  it  will  be  void, 
as  too  remote.  Case  v.  Drosier,  2 
Keen,  764  ;  5  My.  &  0.  246 ;  see 
also  Eales  v.  Conn,  4  Sim.  65  ;  Doe 
d.  Litmley  v.  Scarhorough,  3  Ad.  & 
EE.  897 ;  4  Nev.  &  Man.  72-1 ;  Baker 
V.  Tucker,  3  H.  L.  Ga.  106;  Sykes  v. 
Sykes,  13L.  E.,  Eq.  56. 

Bule  as  it  affects  Remainders. 

Some  contingent  remainders 
were  liable,  previous  to  8  &  9  Vict. 
c.  106,  s.  8,  to  be  destroyed  by  the 
forfeiture,  surrender  or  merger  of 
the  preceding  estate  of  freehold,  and 
it  has  been  considered  by  some,  by 
analogy  to  the  cases  in  which  it  has 
been  held  that  a  limitation  to  take 
effect  on  the  determination  of  an 
estate  tail  is  valid,  because  the  estate 
tail  can  at  any  time  be  barred  by  the 
tenant  in  taO.,  that  in  like  manner  a 
contingent  remainder,  in  other  re- 
spects obnoxious  to  the  rule  against 
perpetuities,  might  be  supported, 
because  it  was  liable  to  be  destroj^ed 
by  the  owner  of  the  preceding  es- 
tate of  freehold.  There  does  not, 
however,  appear  to  be  anj'  authority 
for  the  doctrine,  nor  does  the  ana- 
logy appear  to  hold  good,  because 
a  recover}^,  or  what  is  substituted 
for  it,  is  a  legal  and  rightful  act, 
and  it  may  therefore  be  fairly  pre- 
sumed that  a  tenant  in  tail  wuidd 
at  the  earliest  opportunity  acquire 
the  fee,  and  so  obtain  full  dominion 
over  the  property,  by  which  the 
executory  limitation  over  is  taken 
oiit  of  the  reason  of  the  rule  against 
perpetuities  ;  the  destruction,  how- 
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ever,  of  contingent  remainders  being 
a  tortious  and  wrongful  act,  it  is 
not  to  be  presumed  that  the  tenant 
for  life  would  commit  it,  so  as  to 
take  the  contingent  remainder  out 
of  the  rule. 

Thus,  in  the  case  put  by  an  emi- 
nent writer,  if  freehold  lands,  of 
which  the  legal  inheritance  was  in 
the  testator,  were  devised  to  A.  for 
life,  with  remainder  to  his  eldest 
son  who  should  be  living  at  his 
(the  son's)  decease  for  life,  with 
remainder  in  fee  to  the  children 
of  such  eldest  son  who  should 
be  living  at  his  (the  son's) 
decease ;  although  A.  (previous 
to  8  &  9  Vict.  c.  106)  might 
have  destroyed  all  the  remainders, 
and  the  eldest  son  might  have  de- 
stroyed the  ultimate  remainder  in 
fee  devised  to  his  children,  without 
being  amenable  either  in  law  or 
equity  to  the  persons  whose  estates 
were  destroyed,  such  ultimate  re- 
mainder would  nevertheless,  it  is 
conceived,  be  void,  on  the  ground 
of  remoteness  (1  Jarm.  "Wills,  232, 
3rd  ed.);  and  as  contingent  remain- 
ders cannot  now  be  destroyed  (8  &  9 
Vict.  c.  106  ;  40  &  41  Vict.  c.  33),  it 
is  clear  that  such  remainder  would 
be  bad. 

Considerable  discussion,  however, 
has  taken  place  upon  the  question, 
whether  the  rule  against  perpe- 
tuities is  ajjplicable  to  estates  which 
take  effect  by  way  of  remainder  in 
the  same  mode  as  in  the  case  of 
limitations  by  way  of  executory  de- 
vise, or  shifting  or  springing  use. 
The  Eeal  Propertj^  Commissioners 
appear  to  have  been  of  the  opinion 
that  it  is  not  applicable.  See  3 
Eeal  Prop.  Com.  Eep.  p.  29.  The 
same   view  is   also  taken  by  Mr. 


Williams  in  his  able  work  on  Eeal 
Property,    and    also   by  Lord   iit 
Leonards   in  the  case   of    Cole   v. 
Sewell,    4  D.  &  W.  1  ;  2  0.  &  L. 
344  :  there,  by  a  settlement,  lands 
were  limited  to  trustees,  to  the  use 
of  the  settlor  for  life,  with  remain- 
der,  subject  to  a  term  of  ninety- 
nine  years,  to  the  use  of  his  three 
daughters,  for  their  lives,  as  tenants 
in  common,  with  remainder  to  trus- 
tees, during  the  life  of  each  daugh- 
ter, to  preserve  contingent  remain- 
ders, with  remainder  as  to  the  share 
of  each  daughter,  at  her  death,  to 
the  use  of  her  first  and  other  sons 
successively  in  tail  male,  with  re- 
mainder in  case  of  the  death  of  any 
one  or  more  of  the  daughters  with- 
out issue  male,  to  the  use  of  the 
survivors  or  survivor  during  their  or 
her  respective  lives  and  life,  with 
remainder,  in  like  manner,  as  to  the 
original  share,  to   the  use  of  the 
first   and  other  sons  of  such  sur- 
viving  daughters   or   daughter  in 
tail  male,  with  remainder,  in  case 
all  the  daughters  should  die  with- 
out issue  male,  as  to  the  share  of 
each,  to  the  use  of  the  daughters 
as  tenants  in  common  in  tail ;  and 
in  case  one  or  more  of  the  daugh- 
ters should  die  without  issue,  it  was 
provided,  that  the  share  or  shares  of 
such  daiighter  or  daughters  should 
go  to  the  use  of  the  daughters  of 
such  survivors  or  survivor,   as  te- 
nants in  common  in  tail  general : 
the  ultimate  remainder  was  limited 
to  the  use  of  the  settlor  in  fee.     It 
was   held  by  Lord    St.   Leonards 
(then  Lord  Chancellor  of  Ireland), 
that  the  limitation,  in  case  of  the 
failure  of  issue  generally  of  any  of 
the  daughters,  to  the  daughters  of 
the  survivors  or  survivor,  was  not 
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void  for  remoteness.  "As  to  tlie 
question  of  remoteness,"  said  his 
Lordship,  "at  this  time  of  day,  I 
■was  very  much  surprised  to  hear  it 
pressed  upon  the  Court,  because  it 
is  now  perfectly  settled,  that  ■where 
a  limitation  is  to  take  effect  as  a 
remainder,  remoteness  is  out  of  the 
question,  for  the  given  limitation  is 
either  a  vested  remainder — and  then 
it  matters  not  ■whether  it  ever  vest 
in  possession,  because  the  previous 
estate  may  subsist  for  centuries— 
or  for  all  time — or  it  is  a  contingent 
remainder,  and  then,  by  the  rule  of 
la-w,  unless  the  event  upon  ■which 
the  contingency  depends  happen,  so 
that  the  remainder  may  vest  eo 
instMiti  the  preceding  limitation  de- 
termines, it  can  never  take  effect  at 
all.  There  ■was  a  great  diflB.culty  in 
the  old  la^w,  because  the  rule  as  to 
perpetuity,  ■which  is  a  compara- 
tively modern  rule  (I  mean  of  recent 
introduction  ■when  speaking  of  the 
la^ws  of  this  country),  ■wasnotkno'wn, 
so  that  ■while  contingent  remainders 
■were  the  only  species  of  executory 
estate  then  kno^wn,  and  uses  and 
springing  and  shifting  limitations 
•were  not  invented,  the  la^w  did 
sjjeak  of  remoteness  and  mere  pos- 
sibilities as  an  objection  to  a  re- 
mainder, and  endeavoured  to  avoid 
remote  possibilities ;  but  since  the 
establishment  of  the  rule  as  to  per- 
petuities, this  has  long  ceased,  and 
no  question  no'w  ever  arises  ■with 
reference  to  remoteness ;  for  if 
a  limitation  is  to  take  effect  as 
a  springing,  shifting  or  secondary 
use  not  depending  on  an  es- 
tate tail,  and  if  it  is  so  limited 
that  it  may  go  beyond  a  life  or  lives 
in  being,  and  t-wenty-one  years,  and 
a  fe^w  months,  equal  to  gestation, 


then  it  is  absolutely  void ;  but  if,  on 
the  other  hand,  it  is  a  remainder,  it 
must  take  effect,  if  at  all,  upon  the 
determination  of  the  preceding  es- 
tate. In  the  latter  case,  the  event 
may  or  may  not  happen,  before,  or 
at,  the  instant  the  preceding  estate 
is  determined,  and  the  limitation 
■win  fail  or  not,  according  to  that 
event.  It  may  thus  be  prevented 
from  taking  effect,  but  it  can  never 
lead  to  remoteness.  That  objec- 
tion, therefore,  cannot  be  sustained 
against  the  validity  of  a  contingent 
remainder.  If  the  remainder  over 
had  been  regularly  in  default  of 
issue  male  of  the  daughters,  it  ■would 
have  taken  effect,  ■when  and  if  that 
failure  happened.  No^w  the  re- 
mainder over  is  in  default  of  issue 
generallj',  but  it  can  only  take  effect 
■when  and  if  there  is  a  faUure  of 
issue  male,  that  is,  upon  the  regular 
determination  of  the  previous  estate ; 
there  is  no  distinction  in  point  of 
perpetuity  bet^ween  the  limitations  ; 
either  can  only  take  effect  at  the 
same  period.  The  simple  distinc- 
tion is,  that  although  the  event 
happen,  the  latter  gift — depending 
upon  the  contingency — may  never 
take  effect ;  but  that  introduces  no 
question  of  remoteness."  Cole  v. 
Setvell,  2  Dru.  &  Warr.  28. 

"With  regard  to  Cole  v.  Sewell, 
4  Dru.  &  Warr.  1 ;  2  Conn.  &  La^ws. 
341,  the  decision  in  that  case  ■was 
aflftrmed  in  the  House  of  Lords  (2 
H.  L.  Ca.  186);  but  it  is  clearly 
right,  irrespective  of  the  question 
as  to  the  applicability  of  the  rule 
against  perpetuities  to  remainders, 
inasmuch  as  the  remainders  ■were 
limited  to  take  place  after  an  estate 
tail,  -which  is  suificient,  according 
to  the  principles  before  laid  do^wn, 


Digitized  by  Microsoft® 


Cadell  t\  Palmer. 


473 


to  take  them,  however  remote,  out 
of  the  danger  of  a  perpetuity.  See 
also  Jack  v.  Fetherstone,  1  Huds. 
&  Br.  320. 

Moreover  there  can  be  no  doubt 
that  -where  legal  remainders  take 
effect  upon  the  determination  of 
particular  estates  limited  to  persons 
in  esse,  inasmuch  as  they  must  vest, 
if  at  all,  immediately  upon  the  de- 
termination of  such  estates  (^Perceval 
V.  Perceval,  9  L.  E.,  Ec[.  386),  the 
remainders  will  be  vaUd,  however 
remote  may  be  the  contingency  upon 
Avhich  they  are  to  take  effect,  as 
being  within  the  limits  of  the  rule. 
See  Wrightson  v.  Macaulay,  14 
Mees.  &  W.  214  ;  4  Hare,  487  ;  Doe 
d.  Winter  v.  Perratt,  9  0.  &  T.  606  ; 
TJiorpe  V.  Thorpe,  1  Hurlst.  &  C. 
326;  8  Jut.,  N.  S.  871. 

The  necessity,  however,  that  a 
contingent  remainder  should  take 
effect  immediately  upon  the  deter- 
mination of  the  particular  estate 
does  not  in  all  cases  (as  Lord  St. 
Leonards  appears  to  have  assumed 
in  Cole  v.  Seioell)  render  the  rule 
against  perpetuities  inapplicable  to 
the  case  of  contingent  remainders. 
■  Thus  if  the  legal  estate  be  in  trustees 
{Hopkins  V.  Hopkins,  Ca.  t.  Talb. 
44  ;  1  Atk.  581  ;  Chapman  v.  Bl'is- 
sett,  Ca.  t.  Talb.  145  ;  In  re  EddeW 
Trusts,  11  L.  E.,  Eq.  559),  or, 
under  the  old  law,  where  there 
were  trustees  to  preserve  contin- 
gent remainders  {Hopkins  v.  Hop- 
kins, 1  Atk.  588,  590),  there  is  no 
rule  which  renders  it  necessary  that 
remainders  should  vest  immediately 
upon  the  determination  of  the  par- 
ticular estate,  but  they  must  wait 
until  the  contingency  takes  place 
upon  which  they  are  Hmited,  the 


intermediate  rents  falling  into  the 
residue  {Holmes  v.  Prescott,  12  W.  E. 
(V.  C.  W.),  636  ;  Countess  of  Bective 
V.  Hodgson,  1  H.  &  M.  376;  10 
H.  L.  Ca.  656  ;  In  re  JEddels'  Trusts, 
11  L.  E.,  Eq.  559,  overruling  Riley 
V.  Garnett,  3  De  G.  &  Sm.  629). 
If,  therefore,  the  contingency  be 
beyond  the  limits  allowed  by  the 
rule  against  perpetuities,  they  will 
fail.  Monypenny  v.  Bering,  7  Hare, 
568  ;  16  Mees.  &  W.  418  ;  2  De  G., 
M.  &  G.  145. 

Again,  suppose  there  were  a  limi- 
tation by  deed  to  A.  for  life,  re- 
mainder to  A.'s  eldest  son  (then 
unborn)  for  life,  remainder  to  such 
unborn  son's  first  and  other  sons  in 
tail ;  A.  might  have  a  son,  and  his 
son  might  have  a  son  during  the 
life  of  A.,  so  that  the  ultimate  re- 
mainder might  be  able  to  take  effect 
(if  there  were  no  objection  to  it  on 
the  ground  of  remoteness)  imme- 
diately upon  the  determination  of 
the  two  prior  life  estates ;  but  it 
cannot,  therefore,  for  a  moment  be 
contended  that  the  existence  of  the 
rule  by  which  it  is  necessary  that 
a  remainder  should  take  effect  im- 
mediately upon  the  determination 
of  the  particular  estates  renders 
the  rule  against  perpetuities  unne- 
cessary or  inapplicable.  See  Cooke 
V.  Bowler,  2  Keen,  54. 

It  seems  indeed  to  be  acknow- 
ledged, that  the  not  very  well  de- 
fined rule,  that  there  cannot  be  a 
possibility  upon  a  possibility,  is  ob- 
solete, and  that  contingent  limita- 
tions are  no  longer  kept  within  due 
limits  by  it ;  but  then  a  new  rule  is 
laid  down,  apparently,  it  is  said, 
derived  from  the  old  rule  which 
prohibited  double  possibilities,  "  by 
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■wliicli  an  estate  cannot  be  given  to 
an  unborn  person,  followed  by  any 
estate  to  any  child  of  such  unborn 
person"  (lb.;  and  see  Coley.Seivell, 
4  Dru.  &  Warr.  1  ;  Monypenny  v. 
Bering,  2  De  G.,  M.  &  G.  168). 
This  minor  rule  seems,  however,  to 
be  a  mere  fragment  of  the  more 
comprehensive  rule  against  perpe- 
tuities, and  quite  insufficient  to 
meet  all  the  cases  in  which,  were 
the  rule  against  perpetuities  not 
applicable,  all  the  inconveniences 
of  remoteness,  so  much  dreaded  in 
other  executory  limitations,  would 
arise. 

One  argument  against  the  rule 
being  applicable  to  contingent  re- 
mainders is  founded  upon  the  as- 
sertion, that  it  was  introduced 
merely  for  the  purpose  of  pre- 
venting the  evil  arising  from  per- 
petuities, by  restraining  mthin 
due  bounds  executory  devises,  and 
springing  and  shifting  limitations, 
which  were  unknown  to  the  common 
law,  long  after  contingent  remain- 
ders had  been  introduced.  This 
argument  has  been  well  answered 
by  a  learned  author.  "There  is 
nothing,"  he  observes,  "to  show 
that  the  e'S'il  had  been  experienced 
in  previous  times ;  still  less,  that  it 
had  been  tolerated.  What  first 
exhibited  -the  danger,  became  the 
parent  of  the  remedy  ;  but,  why  is 
the  remedy  held  to  be  restricted  to 
that  particular  case,  when  in  subse- 
quent times  the  same  evil  shows 
itself  in  other  foi-ms?  Again,  the 
objection  is,  you  introduce  an  ex 
post  facto  law  for  remainders.  It 
is  difficiilt  to  discover  in  what  sense 
this  applies  to  remainders,  which  is 
not  equally  predicable  of  executory 


interests.  Were  not  executory  in- 
terests actual  facts  in  ou.r  legal 
system  prior  to  the  discovery  of  a 
rule  for  the  prevention  of  immo- 
derate remoteness?  What  undue 
stretch  of  authority  is  involved  in 
applying  to  remainders  a  necessary 
rule,  which  by  the  same  authority 
and  no  other,  and  upon  considera- 
tions of  necessity,  was  imposed  upon 
executory  interests?"  Lewis,  Perpet. 
Supp.  125. 

A  conclusive  argiiment  in  favour 
of  the  applicability  of  the  rule 
against  perpetuities  to  remainders, 
is  that  the  doctrine  of  cy  pres  was 
invented  and  is  put  in  force  in 
order  to  save  remainders  from  the 
consequences  of  remoteness.  This 
clearly  was  the  opinion  of  the  Coui-t 
of  Exchequer  in  Monypenny  v. 
Dering,' 16  Mees.  &  W.  428. 

The  argument,  however,  as  to 
the  non-application  of  the  rule  of 
perpetuities  to  remainders,  arising 
from  the  destructibUityof  contingent 
remainders,  should  they  not  vest 
eo  instanti  iipon  the  determina- 
tion of  the  preceding  limitation, 
has,  at  any  rate,  after  the  passing 
of  40  &  41  Vict.  c.  33,  been  rendered  ■ 
ineffective.  By  that  statute  it  has 
been  enacted  that  "  Every  con- 
tingent remainder  created  by  any 
instrument  executed  after  the  pass- 
ing thereof  (2nd  August,  1877),  or 
by  any  will  or  codicil  revived  or  re- 
published by  any  wiU  or  codicil 
executed  after  that  date,  in  tene- 
ments or  hereditaments  of  any 
tenure,  which  u^otild  have  been  valid 
as  a  springing  or  shifting  use  or 
executory  devise  or  other  limitation 
had  it  not  had  a  sufficient  estate 
to  support  it  us  a  contingent  re- 
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maiuder,  shall,  in  the  event  of  the 
partioular  estate  determining  before 
the  contingent  remainder  vests,  be 
capable  of  taking  effect  in  all 
respects  as  if  the  contingent  re- 
mainder had  originally  been  created 
as  a  springing  or  shifting  use  or 
executory  devise,  or  other  executory 
limitation."     Sect.  1. 

The  devise  of  an  estate  in  re- 
version may  be,  it  appears,  void  for 
remoteness,  when  a  devise  of  an 
estate  in  remainder  would  not. 
See  Bankes  v.  Holme,  1  Russ. 
394,  n. 

Where  there  is  an  executory  be- 
quest of  personalty,  by  way  of  re- 
mainder, after  a  life  interest,  to  a 
class,  some  of  whom  may  not  neces- 
sarily answer  a  particular  description 
■\\ithin  the  limits  of  the  rule,  the 
whole  gift  will  be  invalid,  although 
at  such  period  some  of  the  class 
may  answer  such  description.  Thus 
in  the  leading  case  of  Leake  v.  Ro- 
binson, 2  Mer.  363,  a  testator  gave 
personal  estate  to  trustees  upon  trust 
for  A.  for  life,  and  after  his  decease, 
upon  trust  to  assign  and  transfer  the 
same  to  such  child  or  children  of 
A.,  being  a  son  or  sons,  icJio  should 
attain  the  aye  or  ages  of  twenty- 
five,  and  to  such  child  or  childi-en, 
who  being  a  daughter  or  daughters, 
should  attain  such  age  or  ages,  or 
be  married  ;  and  in  case  A.  died 
without  leaving  issue  living  at  the 
time  of  his  decease,  or,  leaving  such, 
they  should  all  die  before  any  of 
them  should  attain  twenty-five,  if 
sons,  and  if  daughters,  before  they 
should  attain  such  age  or  bemarried, 
then  to  pay,  apply  and  transfer  the 
same  unto  the  brothers  and  sisters 
of  A.,  upon  their  attaining  twenty- 


five,  if  a  brother  or  brothers,  and  if 
a  sister  or  sisters,  at  such  age  or 
marriage  as  aforesaid.  Previous  to 
the  date  of  testator's  death,  A.  had 
five  brothers  and  sisters  born,  and 
one  subsequent  to  that  event.  A. 
afterwards  died  mthout  issue.  It 
was  argued  that  although  the  be- 
quest was  too  remote  as  to  the  child 
born  after  the  death  of  the  testator, 
it  was  valid  as  to  those  born  pre- 
viously, or,  at  any  rate,  as  to  those 
who  were  in  esse  at  the  date  of  the 
will.  That  if  it  were  a  direct  gift 
at  law  those  only  would  take  who 
were  capable,  to  the  exclusion  of 
those  who  were  not  capable  of  doing 
so,  and  that  therefore  by  analogy  to 
the  law,  and  to  carry  into  effect  the 
intention  of  the  testator  as  far  as 
possible,  the  bequest  ought  in  equity 
to  be  vahd  as  to  those  members  of 
the  class  who  were  in  esse  before 
the  death  of  the  testator.  Sir  W. 
Grant,  M.  E,.,  however,  held  that  the 
bequest  was  altogether  void.  "  To 
induce  the  Court,"  said  his  Honor, 
''  to  hold  the  bequests  in  this  -will 
to  be  partially  good,  the  case  has 
been  argued  as  if  they  had  been 
made  to  some  individuals  who  are, 
and  to  some  who  are  not,  capable  of 
taking.  But  the  bequests  in  ques- 
tion are  not  made  to  individuals,  but 
to  classes ;  and  what  I  have  to  de- 
termine is,  whether  the  class  can 
take.  I  must  make  a  new  will  for 
the  testator,  if  I  split  into  portions 
his  general  bequest  to  the  class,  and 
say,  that  because  the  rule  of  law 
forbids  his  intention  from  operating 
in  favour  of  the  whole,  class,  I  will 
make  his  bequests  what  he  never  in- 
tended them  to  be,  viz.  a  series  of 
particular  legacies  to  particular  in- 
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dividuals,  or,  wliat  he  had  as  little  in 
his  oontemplation,  distinct  bequests, 
in  each  instance,  to  two  different 
classes,  namely,  to  grandchildren 
living  at  his  death  and  to  grand- 
children born  after  his  death."  See 
also  Bull  V.  Pritchard,  1  Euss.  213; 
5  Hare,  567 ;  Vaivclry  v.  Geddes,  1 
Euss.  &  My.  203  ;  Ring  v.  Hard- 
ivick,  2  Beav.  352  ;  Griffith  v.  Blunt, 
4  Beav.  248 ;  Southern  v.  Wollas- 
ton,  16  Beav.  166  ;  Read  v.  Gooding, 
21  Beav.  478  ;  Seaman  v.  Wood,  22 
Beav.  691 ;  Merlin  v.  Blagrave,  25 
Beav.  125 ;  Eoivland  v.  Tawney, 
26  Beav.  67 ;  Blagrave  v.  Hancock, 
16  Sim.  371 ;  Judd  v.  Judd,  3  Sim. 
525  ;  Newman  v.  Newman,  10  Sim. 
51  ;  Comport  v.  Austen,  12  Sim. 
218;  Boreham,  v.  Bignall,  8  Hare, 
131  ;  Pickford  v.  Broim,  2  K.  &  J. 
426  ;  In  re  Edmondson^s  Estate,  5 
L.  E.,  Eq.  389 ;  Bentinck  v.  Duke 
of  Portland,  7  Ch.  D.  693  ;  and  see 
Fox  V.  Porter,  6  Sim.  485,  where 
one  of  the  class  was  actually  named 
in  the  wUl ;  Smith  v.  Smith,  5  L.  E., 
Ch.  App.  342  ;  Hale  v.  Hale,  3  Ch. 
D.  643 ;  and  the  observations 
therein  on  In  re  Moseleifs  Trusts, 
11  L.  E.,  Eq.  499;  Stuart  v. 
Cockerell,  7  L.  E.,  Eq.  363;  5 
L.  E.,  Ch.  App.  713;  sed  vide 
James  v.  Lord  Wynford,  1  Sm.  & 
Giff.  58,  59. 

Upon  the  same  principle,  where 
after  the  death  of  an  unborn 
tenant  for  life  there  is  a  gift  to  the 
children  and  grandchildren  of  an  un- 
married man,  the  gift  will  be  void 
for  remoteness,  because  it  postpones 
the  ascertainment  of  the  class  to 
take  till  after  the  expiration  of  a 
life  not  in  being  at  the  death  of  the 
testator.     Stuart  v.  Cockerell,  7  L. 


E.,  Eq.  363,  867  ;  5  L.  E.,  Ch.  App. 
713. 

A  gift,  however,  in  such  a  case 
to  the  children  of  the  Kving  tenant 
for  life,  with  a  substitution  of  such 
of  them  as  died  before  the  period 
of  distribution,  would  be  good  as 
to  the  children,  but  void  as  being 
too  remote  so  far  as  the  substitu- 
tional gifts  were  concerned.  Bald- 
win V.  Pagers,  3  De  G.,  Mac.  &  G. 
649  ;  Packer  Y.  Scott,  33  Beav.  511. 

The  rule  against  perpetuities  is 
applicable  where  there  is  a  gift  to 
a  class  too  remote,  and  a  living 
person  as  part  of  the  class,  for 
where  the  whole  of  his  intention, 
viz.,  distribution  amongst  the  whole 
class,  cannot  prevail,  effect  will  not 
be  given  to  part  of  it,  viz.,  the  gift 
to  the  living  person  {Porter  v.  Fox, 
6  Sim.  485) ;  though  it  seems  it 
would  where  the  gift  was  to  them 
as  joint  tenants.     1  Jarm.  252. 

Where,  however,  particular  sums 
are  given  to  each  member  of  a 
class,  or  the  individual  shares  of 
every  member  of  the  class  can  be 
ascertained  within  the  proper 
periods,  the  gift  is  valid  as  to  those 
within  the  rule  against  perpetuities, 
though  invalid  as  to  the  rest.  Storrs 
V.  Benbou;  2  My.  &  K.  46  ;  Cattlin 
V.  Broivn,  11  Hare,  372;  Wilkin- 
son V.  Duncan,  30  Beav.  Ill ;  In  re 
Moselexfs  Trusts,  11  L.  E.,  Eq.  499  ; 
and  the  observations  therein  on 
Webster  v.  Boddington,  26  Beav. 
128.  And  see  and  consider  Arnold 
V.  Cangreve,  1  Euss.  &  My.  209; 
Griffith  V.  Pownall,  13  Sim.  393; 
Knapping  v.  Tomlinson,  10  Jur. 
N.  S.  626  ;  12  W.  E.  784  ;  Green- 
tvood  v.  Roberts,  15  Beav.  92  ;  Sea- 
man v.  Wood,  22  Beav.  591 ;  Wilson 
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V.  Wilson,  28  L.  J.,  Ch.  95;  4  Jur., 
N.  S.  1076  ;  Salmon  v.  Salmon,  29 
Beav.  27  ;  Packer  v.  Scott,  33  Beav. 
511  ;  Wetherell  v.  Wetherell,  1  De 
G.,  Jo.  &  Sm.  134;  Bell\.  Bell,  13 
Ir.  Cli.  Eep.  517. 

It  seems  tliat  the  rule  laid  down 
in  Leake  v.  Robinson  (2  Mer.  363) 
is  applicable  also  to  equitable 
remainders  of  realty  devised  to  a 
class.  Walker  v.  Moiver,  16  Beav. 
365;  Blagrove  v.  Hancock,  16  Sim. 
371. 

But  it  is  otberwise  witli  regard  to 
legal  devises  of  real  estate,  by  way 
of  remainder  to  a  class,  inasmuob.  as 
wben,  during  the  continuance  of  tbe 
particular  estate,  any  of  tbe  class 
attain  tbe  specified  description,  tbe 
■whole  remainder  vests  in  them,  sub- 
ject to  let  in  others,  who  afterwards 
attain  the  same  description  during 
that  period,  and  upon  the  termina- 
tion of  particular  estate,  those  only 
of  the  objects  will  take  who  have 
then  attained  the  specified  descrip- 
tion, to  tbe  exclusion  of  all  others 
who  may  afterwards  do  so.  Mogg 
v.  Mogg,  1  Mer.  654. 

But  if  none  of  the  objects  have 
attained  the  specified  description 
upon  the  termination  of  the  parti- 
cular estate,  the  remainder  will  fail. 
Thus  in  Festing  v.  Allen,  12  Mees. 
&  W.  279,  where  a  testator,  seised 
in  fee  of  freehold  estates,  devised 
them  to  trustees  to  the  use  of  his 
gTanddaughter  A.  for  life,  "  and 
from  and  after  her  decease,  to  the 
use  of  all  and  every  the  chUd  or 
children  of  her  the  said  A.,  who 
shall  attain  the  age  of  twenty-one 
years,"  to  bold  as  tenants  in  com- 
mon, and  not  as  joint  tenants,  and 
to  their  several  and  respective  heirs. 


&c.  "  And  for  want  of  any  such 
issue,"  he  directed  that  bis  trustees 
should  stand  possessed  thereof,  in 
trust  as  to  one  moiety  to  permit 
B.  C.  tbe  wife  of  his  grandson  D.  C. 
to  receive  the  rents  and  profits  during 
her  life,  for  tbe  maintenance  and 
education  of  all  and  every  the  child 
or  children  of  bis  said  grandson 
D.  0.  lawfully  begotten,  ivho  should 
attain  the  age  of  twenty-one  years, 
to  hold  as  tenants  in  common  and 
not  as  joint  tenants,  and  to  their 
several  and  respective  heirs.  And 
as  to  the  other  moiety,  to  stand  pos- 
sessed thereof  to  tbe  use  of  E.  for 
life,  and  from  and  after  her  decease, 
to  the  use  of  all  and  every  the  child 
or  children  of  tbe  said  E.  lawfully 
begotten,  loho  should  attain  the  age 
of  twenty-one  years,  to  hold  as 
tenants  in  common  in  fee."  The  tes- 
tator died  in  1824,  leaving  him  sur- 
viving bis  granddaughter  A.,  tbe 
said  B.  C.  the  wife  of  D.  C,  who 
bad  four  children,  and  tbe  said  E. 
who  had  seven  children.  A.  married 
in  1825,  and  died  in  1833,  leaving 
three  children  who  were  infants  at 
the  time  of  her  death.  Some  of  the 
children  of  B.  C.  and  D.  attained 
the  age  of  twenty-one.  It  was  held 
by  tbe  Court  of  Exchequer  that  A. 
was  tenant  for  life,  with  a  contin- 
gent remainder  in  fee  to  such  of  her 
children  as  should  attain  twenty-one, 
and  as  no  child  attained  twenty- 
one  when  the  particular  estate  de- 
termined by  her  death,  the  re- 
mainder was  necessarily  devested, 
and  the  children  took  no  interest  in 
tbe  estate  devised.  It  was  also  held, 
that  the  limitations  over  were  de- 
vested by  tbe  same  event,  and  that 
the  estate  vested  in  the  heir-at-law. 
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See  also  Alexander  v.  Alexander,  10 
C.  B.  59  ;  Boe  d.  JVinier  v.  rerratt, 
9  C.  &  F.  606;  Holmes  v.  Prescott, 
12  W.  E.  (V.  C.  W.)  636  ;  Rhodes 
V.  Whitehead,  2  Drew.  &  Sm.  532  ; 
Price  V.  //«//,  5  L.  E.,  Eq.  399. 

Ride  as  applicahle  to  Persons  or 
Classes  of  Persons  ansivering 
a  particidar  Description. 
As,  according  to  the  principles 
before  laid  down,  a  limitation  of 
property,  in  order  to  be  valid,  must 
take  effect  necessarily,  if  at  all, 
■within  the  limits  of  the  rule,  it 
follows  that  if  there  be  a  limitation 
to  a  person  not  in  esse,  which  is 
only  to  vest  on  his  attaining  some 
particular  qualification  or  descrip- 
tion, not  necessarily  attainable,  if 
at  all,  within  the  period  of  a  life 
then  in  existence,  and  twenty-one. 
years  afterwards,  it  will  be  void  ab 
initio,  independent  of  future  events, 
by  which  that  qualification  or  de- 
scription may  have  been  attained 
within  the  before-mentioned  period. 
Thus,  if  there  be  a  devise  to  the 
son  (not  iti  esse)  of  a  person  then 
living,  if  he  should  be  bred  a  clergy- 
man and  be  in  holy  orders  {Procter 
V.  Bishop  of  Bath  and  Wells,  2 
H.  Black.  358),  or  succeed  to  a 
barony  [Tollemache  v.  Earl  of 
Coventry,  2  0.  &  P.  611  ;  8  Bligh, 
547 ;  overruling  S.  C.  nom.  Lord 
Deerhtirst  v.  Duhe  of  St.  Allans,  5 
Madd.  232  ;  and  see  Tregonwell  v. 
Sydenham,  3  Dow,  194;  Macicorfh 
V.  Hinxman,  2  Keen,  658  ;  Bacon 
V.  Proctor,  T.  &  E.  31),  the  gift 
wiU  be  void,  because  it  is  uncertain 
whether  he  will  attain  the  necessary 
qualification  within  the  limits  al- 
lowed by  the  rule. 


And  where  a  gift  is  made  to  a 
class  answering  a  certain  descrip- 
tion, which  may  include  individuals 
coming  into  existence  at  a  time 
beyond  the  limits  allowed  by  the 
rule  against  perpetuities,  it  will  be 
void. 

This  is  well  illustrated  and  laid 
down  in  the  important  and  leading 
case  of  Jee  v.  Audley,  1  Cox,  324  ; 
there  a  testator,  after  a  life  interest 
to  his  wife,  added,  "I  give  1,000Z. 
unto  Mary  Hall,  and  the  issue  of  her 
body  lawfully  begotten  and  to  be 
begotten^  and  in  default  of  such 
issue,  I  give  the  said  1,000?.  to 
he  equally  divided  between  the 
daughters  then  living  of  John  Jee 
and  his  wife  Elizabeth  Jee."  It 
appeared  that  John  Jee  and  Eliza- 
beth Jee  were  living  at  the  death 
of  the  testator,  had  four  daughters 
and  no  son,  and  were  of  a  very  ad- 
vanced age.  Upon  a  bill  being  filed 
by  the  four  daughters  of  John  and 
Elizabeth  Jee,  to  have  the  1,000Z. 
secured  for  their  benefit  in  the 
event  of  Mary  Hall  having  no 
children,  the  question  arose  whether 
the  limitation  to  the  daughtei-s  of 
John  and  Elizabeth  Jee  was  not 
void,  as  being  too  remote ;  and  to 
prove  it  so,  it  was  said,  that  this  was 
to  take  eft'ect  on  a  general  failure  of 
issue  of  Mary  Hall,  and  though  it 
was  to  the  daughters  of  Jolm  and 
Elizabeth  Jee,  yet  it  was  not  con- 
fined to  the  daughters  living  at  the 
death  of  the  testator,  and,  conse- 
quently, it  might  extend  to  after- 
born  daughters,  in  which  case  it 
would  not  be  within  the  limit  of  a 
life  or  lives  in  being  and  twenty- 
one  years  afterwards,  beyond  wliich 
time  an  executory  devise  is  void. 
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On  the  other  side  it  was  said,  that 
though  the  late  cases  had  decided, 
that  on  a  gift  to  children  generally, 
such  children  as  should  he  living  at 
the  time  of  the  distribution  of  the 
fund  should  be  let  in,  yet  it  would 
be  very  hard  to  adhere  to  such  a 
rule  of  construction  so  rigidlj^  as  to 
defeat  the  evident  intention  of  the 
testator  in  this  case,  especially  as 
there  was  no  real  possibility  of  John 
and  Elizabeth  Jee  having  children 
after  the  testator's  death,  they  being 
then  seventy  years  old;  that  if  there 
were  two  ways  of  construing  words, 
that  should  be  adopted  which  would 
give  eifect  to  the  disposition  made 
by  the  testator ;  that  the  cases  which 
had  decided  that  after-born  children 
should  take,  proceeded  on  the  im- 
plied intention  of  the  testator,  and 
never  to  give  an  effect  to  words 
which  woiild  totally  defeat  such  in- 
tention. 

However,  Sir  Lloyd  Kenyon, 
M.  E.,  held,  that  the  limitation  to 
the  daughters  of  John  and  Elizabeth 
Jee  was  too  remote,  as  it  might  take 
in  after-born  daughters.  "  Several 
cases,"  said  his  Honor,  "determined 
by  Lord  Northington,  Lord  Camden 
and  the  present  Chancellor,  have 
settled  that  children  born  after  the 
death  of  the  testator  shall  take  a 
share  in  these  cases  ;  the  difference 
is,  where  there  is  an  immediate  de- 
vise, and  where  there  is  an  interest 
in  remainder  :  in  the  former  case, 
the  children  living  at  the  testator's 
death  only  shall  take  ;  in  the  latter, 
those  who  are  living  at  the  time  the 
interest  vests  in  possession :  and 
this  being  now  a  settled  principle,  I 
shall  not  strain  to  serve  an  intention 
at   the   expense   of    removing  the 


landmarks  of  the  law ;  it  is  of  in- 
finite importance  to  abide  by  decided 
cases,  and,  perhaps,  more  so  on  this 
subject  than  any  other.  The  general 
principles  which  apply  to  this  ease 
are  not  disputed  :  the  limitations  of 
personal  estate  are  void,  unless  they 
necessarily  vest,  if  at  all,  witliin  a 
life  or  lives  in  being,  and  twenty- 
one  years  or  nine  or  ten  months 
afterwards.  This  has  been  sanc- 
tioned by  the  opinion  of  Judges  of 
all  times,  from  the  time  of  the  DuJie 
of  Norfolk's  case  (3  Ch.  Ca.  1)  to  the 
present ;  it  is  grown  reverend  by 
age,  and  is  not  now  to  be  broken  in 
upon  :  I  am  desired  to  do  in  this 
case  something  which  I  do  not  feel 
myself  at  liberty  to  do,  namely,  to 
suppose  it  impossible  for  persons  in 
so  advanced  an  age  as  John  and 
Elizabeth  Jee  to  have  chUdren  ;  but 
if  this  can  be  done  in  one  case  it 
maj^  in  another,  and  it  is  a  very 
dangerous  experiment  and  intro- 
ductive  of  the  greatest  inconveni- 
ence, to  give  a  latitude  to  such  sort 
of  conjecture.  Anotherthing  pressed 
upon  me,  is  to  decide  on  the  events 
which  have  happened ;  but  I  cannot 
do  this  without  overturning  verj' 
many  cases.  The  single  question 
before  me  is,  not  whether  the  limi- 
tation is  good  in  the  events  which 
have  hajipened,  but  whether  it  was 
good  in  its  creation  ;  and  if  it  were 
not,  I  cannot  make  it  so.  Then 
must  this  limitation,  if  at  all,  neces- 
sarilij  take  place  within  the  Hmits 
prescribed  by  law  ?  The  words  are 
"  in  default  of  such  issue,  I  give  the 
said  1,000/.  to  be  equally  divided 
between  the  daughters  then  living 
of  John  Jee  and  Elizabeth  his  wife." 
If  it  had  been  to  "daughters  now 
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living,"  or  "  wlio  should  be  Uving 
at  tlie  time  of  my  deatli,"  it  would 
have  been  very  good;  but  as  it 
stands,  this  limitation  may  take  in 
after-born  daughters  ;  this  point  is 
clearly  settled  by  Ellison  v.  Airey 
(1  Yes.  Ill)  (and  the  effect  of  law 
on  such  limitation  cannot  make  any 
difference  in  construing  such  inten- 
tion). If  then  this  -wiU.  extended 
to  after-born  daughters,  is  it  within 
the  rules  of  law?  Most  certainly 
not,  because  John  and  Elizabeth 
Jee  might  have  children  born  ten 
years  after  the  testator's  death,  and 
then  Mary  Hall  might  die  without 
issue  fifty  years  afterwards ;  in 
which  case  it  would  evidently  trans- 
gress the  rules  prescribed.  I  am  of 
opinion,  therefore,  though  the  tes- 
tator might  possibly  mean  to  re- 
strain the  limitation  to  the  children 
who  should  be  living  at  the  time 
of  the  death,  I  cannot,  consistently 
with  decided  cases,  construe  it  in 
such  restrained  sense,  but  must  in- 
tend it  to  takein  after-born  children. 
This,  therefore,  not  being  within 
the  rides  of  law,  and  as  I  cannot 
judge  upon  subsequent  events,  I 
think  the  limitation  void."  See 
also  Hodson  v.  Ball,  14  Sim.  558  ; 
Lett  v.  Randall,  3  Sm.  &  G.  83  ;  In 
re  Sayer's  Trusts,  6  L.  E.,  Eq.  319  ; 
Stuart  V.  Coclerell,  7  L.  E.,  Eq. 
363 ;  5  L.  E.,  Ch.  App.  363  ;  Gar- 
land V.  Brown,  10  L.  T.,  N.  8.  292. 

It  is  clear  that  property  may  be 
given  by  wiU  or  secured  by  settle- 
ment to  the  unborn  chUdren  of  a 
person  in  esse,  as  for  instance,  a 
tenant  for  life.  See  Avern  v.  Lloyd, 
5  L.  E.,  Eq.  383 ;  Stuart  v.  Cockerell, 
7  L.  E.,  Eq.  366. 

The  limitations,   moreover,   fol- 


lowing the  gifts  to  such  unborn 
children  for  life  will  be  good,  pro- 
vided the  ascertainment  of  the  per- 
sons to  take  under  such  limitations 
be  not  postponed  beyond  the  limits 
of  the  rule  against  perpetuities. 
Stuart  V.  Cockerell,  7  L.  E.,  Eq. 
366. 

In  the  ease  of  Avern  v.  Lloyd, 
5  L.  E.,  Eq.  383,  which  was  in 
effect  a  bequest  to  A.  and  B.  for 
life,  with  remainder  to  their  issue 
(unborn)  for  life,  remainder  to  the 
executors,  administrators,  and  as- 
signs of  A.  and  B.  or  their  issue, 
who  should  happen  to  be  such  sur- 
vivor, it  was  held  by  Stuart,  Y.-C, 
that  the  ultimate  limitation  to  the 
executors,  administrators  and  as- 
signs of  the  tenants  for  life  was  not 
too  remote,  upon  the  ground  that  it 
must  take  effect  in  the  lifetime  of 
one  of  the  unborn  issue  to  whom 
a  good  estate  for  life  was  given, 
so  as  to  give  him  an  absolute 
estate  in  possession  when  he  be- 
came survivor.  See  however  the 
remarks  of  Malins,  Y.-C,  thereon 
in  Stuart  v.  Cockerell,  7  L.  E.,  Eq. 
368,  369. 

It  has  been  held  that  an  estate 
may  be  given  to  unborn  persons  for 
life  as  tenants  in  common  with 
cross  remainders  between  them  for 
life  (see  Ashley  v.  Ashley,  6  Sim. 
358).  Sir  E.  Malins,  Y.  C,  doubts 
the  authority  of  this  case,  inasmuch 
as  "  every  cross  limitation  must  be 
either  a  remainder  upon  an  estate 
tail,  or  it  must  be  a  cross  executory 
bequest  or  limitation,  limited  so  as 
necessarily  to  take  effect  within  a 
life  in  being  and  twenty-one  years 
afterwards."  SeeStttartY.  Cockerell, 
7  L.  E.,  Eq.  370. 
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If,  moreover,  an  estate  were  given 
to  A.  for  life,  with  remainder  to 
his  children  as  tenants  in  common 
in  fee,  with  a  proviso  that  if  any 
one  of  the  unborn  children  should 
die  without  issue  living  at  the  time 
of  his  death,  his  share  should  go 
over,  the  gift  over  would  be  clearly 
invalid  as  being  a  cross  limitation 
to  take  effect  at  the  death  of  an 
unborn  person.  Stuart  \.  CocJcerell, 
7L.  E.,Eq.  370. 

So  if  there  were  a  gift  to  A.  for 
life,  remainder  to  his  unborn  children 
as  tenants  in  common  in  fee,  with  a 
proviso  that  if  any  of  the  children 
should  die  under  the  age  of  tiventy- 
tivo  j'ears,  the  shares  given  to  them 
shoidd  go  over,  the  original  gift  to 
them  as  tenants  in  fee  is  good,  but 
the  cross  limitations  would  be  void 
as  too  remote.  Stuart  v.  Cockerell, 
7  L.  E.,  Eq.  370. 

Therefore  it  is  usual  that  on  such 
limitations,  with  cross  limitations 
in  fee,  the  gifts  over  are  made  to 
take  effect  upon  the  death  of  the 
children  under  twenty-one,  which 
would  clearly  bewithin  therule.  lb. 

Where  leaseholds  or  chattels  per- 
sonal are  vested  in  trustees  upon 
trusts  corresponding  with  land  in 
strict  settlement,  but  so  that  they 
are  not  to  vest  in  any  tenant  in  tail 
in  possession  till  he  shall  attain  the 
age  of  twenty-one,  the  period  of 
vesting  will  be  too  remote ;  and  it  is 
immaterial  that  the  intermediate 
rents  and  profits  of  the  leaseholds 
are  given  to  persons  answering  one 
of  these  descriptions,  viz.,  that  of 
tenant  in  tail  in  possession,  until  a 
person  answering  to  the  other  de- 
scription, viz.  that  of  being  of  the 
age  of  twenty-one  years,  comes  into 

T.L.C. 


existence.  Thus  in  the  weU-known 
case  of  Ibhetxon  v.  Ihbetson,  5  My.  & 
Cr.  26,  a  testator  being  under  his 
marriage  settlement  seised  of  the 
reversion  of  an  estate,  expectant  on 
his  decease  without  issue  male,  de- 
vised it  to  his  brother  for  Uf e,  with 
remainder  to  his  first  and  other 
sons  in  tail  male,  with  divers  re- 
mainders over,  and  he  bequeathed 
chattels  to  trustees  in  trust  to  per- 
mit the  same  to  be  used  and  en- 
joyed by  the  person  and  persons 
who,  for  the  time  being,  should  be 
entitled  to  the  possession  of  his  es- 
tate, tmtil  a  tenant  in  tail,  of  the 
age  of  twenty -one  years,  should  he 
in  possession  nf  Ms  estate,  under  his 
marriage  settlement  or  his  vsdU, 
and  then  they  were  to  go  to  such 
tenant  in  tail.  The  testator's  brother 
had  a  son  born  at  the  date  of  the 
will,  who,  at  the  death  of  his  father 
the  tenant  for  life,  had  attained 
twenty-one  years  of  age.  It  was 
held,  nevertheless,  by  Lord  Cotten- 
ham,  C,  affirming  the  decision  of 
Sir  L.  ShadweU,  V.  C.  (reported 
10  Sim.  495),  that  the  gift  of  the 
chattels  to  the  first  tenant  in  tail  of 
the  age  of  twenty-one  was  too  re- 
mote. "  There  might,"  said  his 
Lordship,  "  be  successive  tenancies 
in  taU,  lasting  for  any  number  of 
years,  without  any  one  tenant  in  tail 
in  possession  attaining  twenty-one  ; 
and  as  the  estate  could  not  remain 
suspended,  if  such  contingency 
should  not  happen  within  the 
period  limited  by  the  rule  of  law, 
BO  the  possibUity  of  such  contin- 
gency not  happening  within  the 
limited  period  renders  the  gift  void, 
although  the  contingency  has,  in 
fact,  happened  within  that  period." 
I  I 
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In  the  very  important  and  muoh- 
discussed  case  of  Lord  Dungannon 
V.  Smith,  12  C.  &  F.  546,  Lord 
Dnngannon  gave  liis  leasehold  es- 
tates to  trustees  in  trust  for  Hs 
grandson  Arthur,  for  Hf e,  and  after 
his  decease  to  permit  such  person, 
■who  for  the  time  being  would  take 
by  descent  as  heir  male  of  the  body 
of  his  grandson,  to  take  the  profits 
thereof  until  some  such  person 
should  attain  the  age  of  ttoenty- 
one  years,  and  then  to  convey  the 
same  unto  such  person  so  attaining 
the  age  of  twenty-one  years,  his 
executors,  administrators  and  as- 
signs, with  executory  gifts  over. 
Upon  a  bill  filed  by  the  next  of  kin 
of  the  testator  claiming  the  lease- 
holds, it  was  held  by  the  Lord 
Chancellor  and  Master  of  the  Eolls 
of  Ireland  (1  Flan.  &  K.  639;  1 
Dru.  &  Warr.  543,  n.),  that  the 
property  was  undisposed  of  in  con- 
sequence of  the  remoteness  of  the 
bequest.  From  this  decision  the 
late  Lord  Dungannon,  who  was 
the  eldest  son  of  the  testator's 
grandson  Arthur,  and  loho  had 
attained  tioenty-one  in  his  father'' s 
lifetime,  appealed.  The  case  was 
discussed  on  both  sides,  as  Lord 
St.  Leonards  justly  observes,  with 
great  learning  and  ability,  and  the 
arguments  will  repay  the  student's 
careful  perusal.  Sugd.  Prop.  344. 
The  majority  of  the  Judges,  viz. 
Tindal,  C.  J.,  Williams,  Coltman, 
Maule,  Wightman  and  Cresswell, 
JJ.,  and  Alderson,  Eolfe  and  Piatt, 
BB.,  delivered  opinions  against  the 
validity  of  the  bequests  subsequent 
to  the  gift  of  the  grandson,  while 
Parke,  B.,  and  Patteson,  J.,  were 
in  favour  of  their  validity.      The 


House  of  Lords  aihrmed  the  de- 
cision of  the  Court  below,  on  the 
ground  of  the  remoteness  of  the  be- 
quests under  which  the  appellant 
claimed.  Lord  Lyndhurst,  C,  in 
proposing  the  affirmance  of  the  de- 
cree of  the  Court  below,  observed, 
■ — "  The  disposition  of  the  leasehold 
premises,  of  the  corpus,  was  to  be 
to  a  person  answering  two  descrip- 
tions :  he  was  to  be  heir  male  of 
the  body  taking  by  descent  from 
Arthur  the  grandson,  and  he  was 
to  be  of  the  age  of  twenty-one  years. 
It  is  quite  obvious  that  those  two 
circumstances  might  not  combine 
for  many 'generations  ;  and,  indeed, 
it  is  possible  that  they  might  never 
combine.  It  is  obvious,  therefore, 
that  this  disposition  of  the  property 
is  void  for  remoteness ;  for,  as 
everybody  knows,  property  of  this 
description  must  vest,  if  at  aU, 
within  a  life  or  lives  in  being,  and 
twenty-one  years  afterwards,  and, 
to  speak  with  perfect  correctness,  a 
few  months  for  gestation.  It  is 
wholly  immaterial  in  this  case,  that 
there  was  a  person  twenty-one 
years  of  age  answering  the  de- 
scription at  the  time ;  that  is,  to 
make  use  of  a  phrase  of  a  noble 
and  learned  lord  in  the  case  of  Tol- 
lemache  v.  The  Earl  of  Coventry  (2 
C.  &  F.  611),  that  it  was  a  pure 
accident,  it  might  or  it  might  not 
have  happened.  Unless  it  is  abso- 
lutely certain  that  the  event  must 
happen  within  the  period  prescribed, 
it  is  quite  clear  that  the  rule  of 
remoteness  applies  to  this  case, 
and  the  devise  becomes  altogether 

void But,  my  Lords,  it  is 

supposed  that  this  gift  of  the  corpus 
of  the  estate  is  operated  upon  in 
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some  degree  by  the  disposition  of 
the  intermediate  rents  and  profits. 
The  disposition  of  the  intermediate 
rents  and  profits  is  to  the  person 
who  for  the  time  being  should  take 
by  descent  as  heir  male  of  the  body 
of  the  grandson,  until  some  such 
person  shall  have  attained  the  age 
of  twenty-one  years.  Now  the  dis- 
position of  the  corpus  of  the  estate 
is  to  a  party  answering  two  descrip- 
tions or  qualities.  The  intermediate 
rents  and  profits  are  taken  by  a 
person  or  persons  who  answer  one 
of  these  descriptions.  It  appears  to 
me,  that  the  dispositions  can  exist 
entirely  unconnected  with  each 
other,  that  they  have  no  necessary 
relation  to  each  other,  and  that  the 
disposition  of  the  rents  and  profits 
to  particular  individuals  under  this 
will,  no  more  aiiects  the  disposition 
of  the  corpus  of  the  estate,  than  if 
that  disposition  had  been  made  to 
mere  strangers."  See  also  Ker  v. 
Lord  Dimgannon,  1  Dru.  &  Warr. 
509 ;  Harvey  v.  Harvey,  5  Beav. 
134;  Wainman  v.  Field,  Kay,  507; 
Harding  v.  Nott,  26  L.  J.  (Q.  B.) 
244. 

Where,  however,  personalty  is 
settled  with  reference  to  the  limita- 
tions of  real  estate,  there  is  a  direc- 
tion to  the  effect  that  the  personalty 
shall  not  vest  in  any  tenant  in  tail 
by  purchase  until  he  shall  attain 
twenty-one,  such  direction  will  not 
offend  the  rule  against  perpetuities, 
inasmuch  as  a  tenant  in  tail  by 
purchase  must  come  into  esse  during 
the  Hfe  of  the  parent  tenant  for 
life.  Christie  v.  Gosling,  1  L.  E., 
H.L.  279,  when  the  House  of  Lords, 
dissentiente  Lord  St.  Leonards, 
afBnned  the  decision  of  Lord  "West- 


bury,  nom.  Gosling  v.  Gosling,  1 
De  G.,  J.  &  S.  1,  reversing  the  de- 
cision of  Lord  Komilly,  M.  E., 
reported  32  Beav.  58 ;  see  also 
MartelliY.  Holloivay,  5  L.  E.,  H.  L. 
532,  affirming  the  decision  of  Sir 
John  Stuart,  V.  C,  reported  6 
L.  E.,  Eq.  523,  nom.  Holloivay  v. 
Wchher. 

The  very  able  judgment,  how- 
ever, of  Lord  St.  Leonards  in 
Christie  v.  Gosling,  1  L.  E.,  H.  L., 
contains  very  weighty^  arguments 
against  the  decision  of  the  majority 
of  Peers,  which  is  founded  upon  a 
somewhat  forced  construction  of  the 
words  "tenant  in  tail,"  to  which 
their  lordships,  from  the  context, 
attributed  the  meaning  of  "  tenant 
in  tail  by  purchase."     See  p.  295. 

It  is  somewhat  doubtful  as  to  the 
eft'ect  of  the  words  "as  far  as  the 
rides  of  law  and  equity  permit," 
or  "as  far  as  the  law  allows,"  in 
restraining  such  gifts  within  the 
rule  against  perpetuities.  See 
Tollemache  v.  Earl  of  Coventry, 
2  0.  &  E.  611;  8  BL,  N.  S.  547; 
12  0.  &  F.  555,  note  ;  Ker  v.  Lord 
Dimgannon,  1  Dr.  &  Warr.  536 ; 
jSIachworth  v.  Hinxman,  2  Kee. 
658. 

It  is  clear,  however,  that  these 
words  do  not  make  the  trust  of 
chattels  an  executory  trust  and  not 
a  direct  gift,  so  as  to  enable  the 
Court  to  carry  out  the  general  in- 
tent of  the  testator,  and  without 
any  direction  to  that  effect,  carry 
over  the  chattels  within  certain 
limits  to  go  along  with  real  estate 
on  a  tenant  in  tail  dying  under 
twenty-one  without  issue.  Countess 
of  Harrington  v.  Earl  of  Harrington, 
5  L.  E.,  H.  L.  107  ;  Lord  Glenorchy 
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V.  Bosville,  1  L.  C.  Eq.  35,  36,  37, 
5th  ed. 

Where  there  is  a  trust  by  will  of 
chattels,  for  persons  to  whom  the 
actual  possession  of  estates  may 
accrue  under  a  previous  settlement, 
such  chattels  to  be  enjoyed  with  the 
estates,  so  far  as  the  rules  of  law  and 
equity  will  permit,  and  there  is  a 
direction  that  such  chattels  shall  not 
vest  absolutely  in  a  person  entitled 
to  the  estates  for  an  estate  of  inherit- 
ance, unless  he  attain  twenty-one, 
or  die  under  that  age  leaving  issue 
inheritable,  it  seems  that  the  limita- 
tions of  the  will  are  valid  to  carry 
over  the  chattels,  in  the  event  of  a 
person  taldng  them  not  attaining 
twenty-one  or  leaving  issue,  to  the 
person  becoming  entitled  to  the 
estates.  See  Countess  of  Harrington 
V.  Earl  of  Harrington,  5  H.  L.  Ca. 
87,  in  which  case  it  was  unnecessary 
to  decide  this  point,  as  the  owner 
of  the  estates  was  clearly  en- 
titled to  the  chattels  as  residuary 
legatee. 

In  the  absence  of  such  direction 
the  personal  chattels  would  become 
the  absolute  property  of  the  first 
tenant  in  tail  in  possession  of  the 
real  estate,  although  he  might  be  an 
infant,  and  afterwards  die  without 
issue ;  and  in  such  an  event  the 
ownership  of  the  personal  chattels 
would  be  disjoined  and  severed 
from  the  settled  real  estates.  See 
Countess  of  Harrington  v.  Earl  of 
Harrington,  5  L.E.,  H.  L.  101,  102, 
per  Lord  Westbury. 

Rule  as  it  affects  Poiuers  and  Ap- 
joointmetits  made  in  pursuance 
of  them. 
As  a  general  rule,  where  a  person 


having  an  absolute  interest  in  pro- 
perty givea  to  another  a  particular 
power, — that  is  to  say,  restricted 
to  particular  objects, — the  latter  in 
exercising  his  power  can  only  limit 
the  property  in  such  a  manner  as 
the  donor  of  the  power  could  have 
done :  in  other  words,  the  period 
from  which  the  rule  is  to  be 
reckoned  as  commencing  to  run  is 
from  the  instrument  creating  (when 
a  deed),  and  not  from  the  instru- 
ment executing,  the  power.  But 
in  considering  the  rule  it  must 
be  borne  in  mind,  that  the  power 
itself  will  not  be  void  because  it 
embraces  objects  exceeding  the 
limits  of  perpetuity,  as  the  children 
of  unborn  children,  or  issue  ge- 
nerally (^Griffith  V.  Poivnall,  13  Sim. 
393 ;  Thomas  v.  Thomas,  14  Sim. 
234) ;  and  if  the  donee  of  the  power 
exercise  it  in  favour  only  of  such 
objects  as  do  not  exceed  the  bounds 
of  the  rule  against  perpetuities,  the 
appointment  will  be  valid.  Hocldey 
V.  Maivhey,  1  Ves.  jun.  150  ;  Rout- 
ledge  V.  Dorril,  2  Ves.  jun.  357  ; 
Attenhorough  v.  Attenborough,  1 
K.  &  J.  296  ;  Slark  v.  Dahjns,  10 
L.  E.,  Ch.  App.  35. 

In  order  to  determine  whether 
such  appointment  is  valid,  as  being 
within  the  limits  of  the  rule,  it 
should  be  read  as  if  inserted  in  the 
instrument  creating  the  power ;  if 
the  interest  created  by  the  exercise 
of  the  power  exceeds  the  period 
allowed  by  the  rule  against  per- 
petuities, it  will  fail  for  remoteness, 
if  not,  it  will  be  good.  For  instance, 
if,  under  a  settlement  made  previous 
to  marriage,  power  is  given  to  A. 
(who  has  a  life  interest)  to  appoint 
amongst  his  issue  generally,  and  A. 
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appoint  to  a  child,  for  life,  with  re- 
mainder (without  any  restriction  as 
to  the  time  of  their  coming  into 
esse)  to  the  children  of  such  child 
absolutely,  it  is  clear  that  the  re- 
mainder to  the  grandchildren  will 
be  void  as  against  the  rule  of  per- 
petiiities,  for  if  the  appointment 
were  read  as  if  included  in  the 
settlement  (which  takes  effect  from 
its  date),  it  would  run  thus :  "  to  A. 
for  life,  remainder  to  his  son  (then 
unborn)  for  life,  remainder  to  the 
grandchildren  absolutely  ;  "  and 
reckoning  from  the  date  of  the 
settlement,  the  grandchildren  of  A. 
would  not  necessarily  be  born  within 
a  life  or  lives  in  being  and  twenty- 
one  years  after.  See  Robinson  v. 
Hardcastle,  2  Bro.  C.  C.  344 ;  Bris- 
toive  V.  Warde,  2  Yes.  jun.  336 ; 
Routledge  v.  Dorril,  lb.  357  ;  Crompe 
V.  Barroiv,  4  Ves.  681  ;  Brudenell 
V.  Ehves,  7  Ves.  382  ;  Thomas  v. 
Thomas,  14  Sim.  234. 

"Where  a  power  is  created  by  luill 
(which  takes  effect  not  from  its  date, 
but  from  the  death  of  the  testator, 
ante,  p.  465),  the  appointment  must 
be  read  as  if  inserted  in  the  will  at 
the  latter  period ;  if,  therefore,  a 
testator  give  A.  a  power  of  appoint- 
ment among  A.'s  issue  (without 
any  restriction  as  to  the  births  of 
such  issue),  and  a  child  of  A.  be 
born  in  the  interval  between  the 
date  of  the  wiU  and  the  death  of 
the  testator,  and  A.  make  an  ap- 
pointment to  his  child  for  life,  with 
remainder  to  his  child's  children, 
such  appointment  will  be  good,  in- 
asmuch as  if  inserted  in  the  will,  it 
would  be  unobjectionable,  although 
if  A.'s  child  had  been  born  after  the 
testator's  death,  it  would  have  been 


otherwise.  Duke  of  Devonshire  v. 
Lord  G.  Cavendish,  4  T.  E.  741  ; 
Peard  v.  Kekewich,  15  Beav.  166; 
Wilkinson  v.  Duncan,  30  Beav.  111. 

Eestrictive  words  may  be  made 
use  of,  in  an  appointment  under  a 
particular  power,  enabling  it  to  take 
in  objects  which,  in  their  absence, 
would  have  fallen  within  the  rule 
against  perpetuities.  Thus  where 
there  is  a  power  to  appoint  to  issue 
generally,  whether  under  a  deed  or 
will,  and  at  the  date  of  the  deed  or 
the  death  of  the  testator  there  is  no 
issue  born  to  the  donee,  he  might, 
nevertheless,  make  a  valid  appoint- 
ment in  favour  of  issue  generally 
so  as  to  include  grandchildren,  if  he 
confined  it  to  such  issue  as  should 
be  born  during  his  the  donee's  life, 
or  the  life  or  lives  of  any  other  per- 
son or  persons,  and  twenty-one  years 
from  the  decease  of  such  person  or 
persons  and  the  survivor.  1  Jarm. 
WiUs,  272,  3rd  ed. ;  Lewis,  Perpet. 
489  ;  Attenhoroiigh  v.  Attenborough, 
1  K.  &  J.  296. 

Where  a  general  power  of  ap- 
pointment is  given  to  the  donee, — 
that  is  to  say,  under  which  he  may 
give  the  whole  or  any  interest  to  any 
person,  even  to  himself, — the  donee 
may  exercise  his  power  by  gifts  to 
persons  which,  had  they  been  con- 
tained in  the  instrument  creating 
the  power,  would  have  been  void 
for  remoteness.  For  instance,  if  A. 
had  power  to  appoint  property  as 
he  should  think  fit,  and  he  should 
afterwards  exercise  the  power  by 
appointing  to  a  son  then  living  (but 
who  was  unborn  at  the  time  of  the 
creation  of  the  power),  for  life,  with 
remainder  to  the  children,  then  un- 
born, of  such  son,  such  an  appoint- 
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ment  would  be  good,  although  it 
would  clearly  have  beeu  bad  if  the 
donor  had  attempted  to  settle  the 
property  in  that  mode.  Lewis, 
Perpet.  483. 

The  reason  why  the  validity  of 
appointments  under  general  powers 
is  not  to  be  tested  as  particular 
powers,  by  reference  to  the  instru- 
ment creating  them,  is  this,  that, 
by  the  former  powers,  the  freedom 
of  alienation  is  no  more  interfered 
with,  than  if  an  absolute  interest 
had  been  vested  in  the  donee,  and, 
consequently,  there  is  no  tendency 
towards  a  perpetuitJ^ 

Having  made  these  preliminary 
remarks  as  to  the  distinction  be- 
tween general  and  particular  powers, 
we  may  next  notice  what  appoint- 
ments unAQv  2^  articular  powers  have 
been  held  valid  and  what  invalid, 
in  respect  of  the  rule  against  per- 
petuities. 

Rule  as  affecting  jioicers  of  apjioint- 
ment  among  children. 
It  may  be  first  mentioned,  that  a 
person  having  a  power  to  appoint 
property  to  children,  absolutely, 
may  appoint  to  them  a  limited  in- 
terest therein,  with  a  general  power 
to  appoint  by  deed  or  will,  as  the 
Court  considers  such  appointment 
by  the  parent  to  be  equivalent  to  a 
gift  of  the  property,  and  not  a  dele- 
gation of  the  power.  Thus  in  Braij 
V.  Bree,  2  0.  &  P.  453,  where,  under 
a  power  in  a  settlement  to  appoint 
a  fund  to  children,  a  parent  ap- 
pointed the  fund  to  an  only  child 
for  her  separate  use  for  life,  re- 
mainder as  she  should  by  deed  or 
will  appoint,  and  in  default  of  ap- 
pointment, to  the  child,  her  execu- 


tors or  administrators.  The  child 
by  her  will  appointed  the  fund,  and 
died.  It  was  held  by  the  House  of 
Lords,  affiraiing  the  decision  of  Sir 
L.  Shadwell,  V.  C.  (reported  3  Sim. 
513,  nom.  Bray  v.  Hamersley,)  that 
the  power  in  the  settlement  was  well 
exercised  by  the  parent,  and  that 
the  child's  appointment  by  her  will 
carried  the  fund  to  her  appointee. 

And  a  similar  appointment  to  an 
object  of  the  power  for  life,  with 
power  to  dispose  by  loill  only,  is 
valid,  if  the  object  were  in  esse  at 
the  time  of  the  creation  of  the 
power  {Phipson  v.  Turner,  9  Sim. 
227  ;  see  also  Brudenell  v.  Elives,  1 
East,  442  ;  Morse  v.  Martin,  34 
Beav.  500  ;  Slark  v.  DaJcyns,  15 
L.  E.,  Eq.  307  ;  10  L.  E.,  Ch.  App. 
35).  Secus,  if  the  object  were  not 
then  in  esse.  See  Wollaston  v.  King, 
8  L.  E.,  Eq.  165.  There  a  tes- 
tatrix, having  under  her  marriage 
settlement  power  to  appoint  a  fund 
in  favour  of  the  children  of  the 
marriage,  by  her  wUl,  in  execution 
of  the  power,  appointed  a  portion 
of  the  fund  to  her  son  C.  for  life, 
with  remainder  to  such  persons  as 
he  should  by  rvill  appoint,  it  was 
held  that  the  appointment  in  favour 
of  C.'s  appointees  was  void  for  re- 
moteness. 

Upon  the  same  principle,  where  a 
person  having  under  his  marriage 
settlement  a  power  to  appoint 
amongst  his  children,  appointed 
part  of  the  trust  funds  to  a  daugh- 
ter, then  umnari-ied,  for  life,  and 
after  her  death  as  she  should  by 
will  appoint,  it  was  held  by  Lord 
Selborne,  L.  C,  that  the  power  of 
appointment  by  will  conferred  on 
the  daughter  (who  was  unborn  at 
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the  date  of  tlie  settlement)  vas  void 
for  remoteness,  the  gift  to  her  for 
life  only  being  valid.  Morgan  v. 
Gronoiv,  16  L.  E.,  Eq.  1.  And  his 
Lordship  observed  that  not  only 
Wollaston  V.  King  (8  L.  E.,  Eq. 
165),  but  principle,  obliged  him  to 
arrive  at  that  conclusion. 

A  restriction,  however,  in  an  ap- 
pointment, Trhich  would  render  it 
invalid  as  being  beyond  the  limit 
allowed  by  the  rule  against  per- 
petuities, will  sometimes  be  rejected 
so  as  to  render  the  appointment 
valid.  Thus  in  Fry  v.  Capper,  Kay, 
163,  where  a  widow,  having,  under 
a  settlement  made  previous  to  her 
marriage,  a  general  power  of  ap- 
pointment over  a  trust  fund  among 
her  children,  by  will  made  an  ap- 
pointment amongst  her  six  daughters 
equally,  but  directed  that  as  to  the 
shares  of  two  of  her  daughters  who 
were  married,  the  trustees  should 
stand  possessed  thereof,  upon  trust 
during  the  joint  lives  of  her  said 
two  daughters  respectively,  and 
their  respective  husbands,  to  pay 
to  them,  hut  not  by  way  of  antici- 
pation, the  interest,  dividends  and 
annual  produce  of  their  respective 
shares  for  their  separate  use,  without 
being  liable  to  the  debts  or  control 
of  their  husbands  or  husband  re- 
spectively, and  after  the  decease  of 
her  daughters  respectively  the  will 
declared  the  trusts  of  their  re- 
spective shares  to  be  for  their  re- 
spective appointees  by  deed  or  wiU, 
and,  in  default,  for  their  executors 
or  administrators  respectively.  It 
was  held  by  Sir  W.  Page  Wood, 
V.  C,  that  such  an  appointment  was 
not  void  as  fettering  the  j)roperty 
beyond  the  legal  limits,  as  the  re- 


straint upon  anticipation  might  be 
rejected,  and  the  rest  of  the  ap- 
pointment sustained. 

And  where  a  similar  appointment 
is  made  to  a  daughter  unmarried 
at  the  date  of  the  appointment,  her 
subsequent  marriage  will  not  of 
itseK  operate  as  an  adoption  of  the 
trusts  of  the  fund  appointed  so  as 
to  establish  the  validity  of  the 
clause  restraining  anticipation. 
In  re  Teague's  Settlement,  10  L.  E., 
Eq.  564. 

The  restraint  would,  however,  be 
valid  as  not  offending  against  the 
rule  relating  to  perpetuities,  if  the 
daughter  had  been  in  existence  at 
the  date  of  the  instrument  creating 
the  power.  If,  for  instance,  a  post- 
nuptial settlement  were  made  by 
the  father,  after  the  birth  of  a 
daughter,  under  which  he  took  a 
life  interest,  in  a  fund,  with  re- 
mainder as  he  should  appoint,  and 
he  by  will  appointed  the  fund  to 
his  daughter  for  her  separate  use 
with  a  clause  restraining  anticipa- 
tion, the  restraint  would  be  valid, 
as  it  would  not  extend  beyond  a 
life  or  lives  in  being.  See  In  re 
Cunynghame' s  Settlement,  11  L.  E., 
Eq.  327  ;  Thornton  v.  Bright,  2  M. 
&  C.  230. 

It  is  clear,  however,  that  where  a 
power  is  executed  in  favour  of  per- 
sons as  a  class,  some  of  whom  can- 
not take,  in  consequence  of  the 
rule  against  perpetuities,  the  ap- 
pointment will  be  altogether  void, 
even  with  regard  to  those  who 
might  legally  have  taken,  had  the 
gifts  been  confined  to  them.  See 
Gee  V.  Aiidley,  2  Ves.  jun.  365, 
cited ;  1  Cox,  324 ;  Routledge  v. 
Dorril,  2  Ves.  jun.  357  ;  Harvey  v. 


Digitized  by  Microsoft® 


488 


Cauell  ».  Palmer. 


Stracey,  1  Drew.  73  ;  Palsgrave  v. 
Atldnson,  1  Coll.  190 ;  Grogan  v. 
Bopping,  6  Ir.  Ch.  Eep.  265  ;  sed 
vide  Griffith  v.  Pownall,  13  Sim. 
393  ;  Ratcliffe  v.  Hampson,  1  Jur. 
N.  S.  1104. 

Rule  as  affecting  Powers  of  Charging, 

Powers  of  Sale  and  Powers  of 

Sale  and  Exchange. 

A   power   to    charge,    which,  is 

only  to  arise  after  a  general  failure 

of  issue,  some  of  whom  only  take 

under  the  settlement  creating  the 

power,    is    void    for    remoteness. 

Bristow  V.  Boothhy,  2  S.  &  S.  465 ; 

sed  vide  Eno  v.  Eno,  6  Hare,  179. 

Questions  have  sometimes  been 
raised,  how  far  general  powers  of 
sale,  or  of  sale  and  exchange  given 
to  trustees,  not  restricted  in  their 
exercise  as  to  time,  are  vaHd  with 
respect  to  the  law  against  perpe- 
tuities. Ware  v.  Polhill,  11  Ves. 
257. 

It  seems  to  be  clear  that  where 
the  consent  of  the  parties  benefi- 
cially entitled  is  requisite  {Diddle 
V.  Perkins,  4  Sim.  135  ;  Poiois  v. 
Capron,  4  Sim.  138,  n. ;  Boyce  v. 
Ilanning,  2  Cro.  &  Jer.  334),  and 
where  the  powers  are  collateral  to 
estates  tail,  they  are  altogether  un- 
objectionable, for  they  "  may  be 
barred  by  the  owner  of  the  pre- 
ceding estate  tail ;  and  if  once  an 
estate  in  fee  has  been  acquired  by 
any  one  claiming  under  the  limita- 
tions of  the  instrument  by  which 
the  powers  were  created,  they  natu- 
rally ceased."  Per  Lord  Chancellor 
Sugden,  in  Cole  v.  Seioell,  4  Dru.  & 
Warr.  32  ;  and  see  Waring  v.  Co- 
ventry, 1  My.  &  K.  248;  Wood^r. 
White,  2  Keen,  664  ;  4  My.  &  Or. 


460;  Wallis  v.  Freestone,  10  Sim. 
225  ;  Doncaster  v.  Doncaster,  3  K. 
&  J.  26  ;  Briggs  v.  Earl  of  Oxford, 
1  De  G.,  M.  &  G.  363  ;  Nelson  v. 
Callow,  15  Sim.  353.  Seous  where 
the  power  is  annexed  to  a  term  of 
years,  precedent  to  the  estate  tail, 
and  cannot  therefore  be  barred 
[Floyer  v.  BanUes,  8  L.  E.,  Eq.  115  ; 
and  see  Case  v.  Drozier,  5  M.  &  C. 
246 ;  Syhes  v.  Sykes,  13  L.  E.,  Eq. 
56  ;  ante,  p.  470). 

Moreover,  it  seems  now  to  be 
settled,  that  whether  the  reversion 
or    remainder    in    fee    simple    be 
limited  after  estates  tail  or  estates 
for  life,  a  coUateral  power  of  sale, 
not  restricted  in  point  of  time,  wUl 
be   a  valid  and   subsisting  power 
until    either    the   estates  tail    are 
barred,  or  the  fee  simple  is  vested 
in  possession ;  in  either  of   which 
events  the  purpose  of   the   settle- 
ment is  spent  and  the  power  ceases. 
Lantsbery  v.  Collier,  2  K.  &  J.  709 
Taite  V.   Stvinstead,   26  Beav.  525 
WoUey  V.    Jenkins,    23  Beav.   53 
Bidclle   V.    Perkins,    4    Sim.     135 
Nelson    V.     Calloio,     15    Sim.    35 
Waring  v.    Coventry,    1    M.    &   K. 
249. 

If  powers  be  given  to  trustees  of 
estates  put  into  strict  settlement, 
during  the  minorities  of  persons 
entitled  under  the  settlement,  to 
manage  and  let  the  property  and 
receive  the  rents  and  profits  {Lade 
V.  Holford,  1  Wm.  Blacks.  428  ; 
Amb.  479 ;  Broione  v.  Stoughton, 
14  Sim.  369;  Scarisbrick  v.  Skel- 
mersdale,  17  Sim.  187;  Turvin  v. 
Neivcome,  3  K.  &  J.  16),  or  to  cut 
and  sell  timber  {Ferrand  v.  Wilson, 
4  Hare,  373),  and  invest  the  monies 
arising  thereby  in  the  purchase  of 
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other  lands  to  be  settled  to  tlie  same 
uses,  unless  the  exercise  of  such 
powers  is  restricted  to  the  period 
of  the  minorities  of  tenants  in  tail 
hy  purchase,  they  will  be  void  as 
being  too  remote.  In  Ferrand  v. 
Wilson,  4  Hare,  344,  subject  to  the 
trusts  of  a  term  of  twenty-one  years, 
real  estates  were  devised  to  A.  for 
life,  remainder  to  B.  for  life,  with 
remainder  to  his  sons  successively 
in  tail,  with  other  remainders  over 
for  life  and  in  tail,  and  power  was 
given  to  the  executors  and  the  sur- 
vivor of  them,  and  the  executors  of 
the  siirvivor,  at  any  time  or  times 
not  only  during  the  term  of  twenty- 
one  years,  but  at  any  time  after- 
wards, until  some  person  entitled  in 
piossession  to  an  estate  tail,  or  some 
greater  estate,  should  attain  the  age 
of  twenty-one  years,  to  fell  and  sell 
the  timber,  and  apply  the  proceeds 
in  payment  of  funeral  expenses, 
debts  and  legacies,  the  overplus 
from  time  to  time  to  be  invested, 
with  the  consent  of  the  devisee  in 
possession,  in  the  purchase  of  lands 
to  be  settled  to  the  same  uses  as 
the  devised  premises,  the  money  in 
the  mean  time  to  be  invested  in 
government  or  real  securities,  and 
the  dividends  and  interest  to  be 
paid  to  the  persons  who  would  be 
entitled  to  the  rents  and  profits  of 
the  premises  if  the  same  had  been 
purchased.  It  was  held  by  Sir 
James  "Wigram,  V.  C,  that  the 
power  was  too  remote,  and  it  was 
declared,  that  the  trusts  concerning 
the  timber  to  be  feUed  by  the  ex- 
ecutors during  the  term  and  at  any 
time  afterwards,  until  some  person 
entitled  in  possession  to  an  estate 
tail  or  some  greater  estate  of  and 


in  the  said  estates,  should  attain 
twenty-one  years,  and  of  the  monies 
to  arise  by  such  timber  respectively, 
were  void  for  remoteness.  See  also 
Hale  V.  Pew,  25  Beav.  335  ;  Floyer 
V.  Bankes,  8  L.  E.,  Eq.  115. 

But  trusts  of  this  kind  wiU  be 
valid,  where  the  fund  to  arise 
therefrom  is  to  be  applied  in  pay- 
ments of  incumbrances  afiiecting 
the  settled  estates.  See  Briggs  v. 
The  Earl  of  Oxford,  5  De  G.  &  Sm. 
156  ;  1  De  G.,  M.  &  G.  363  ;  Lord 
Southampton  v.  Marquis  of  Hert- 
ford, 2  V.  &  B.  54,  65  ;  and  Bate- 
man  V.  Hotchhin,  10  Beav.  426. 

Effect  of  a  Limitation  being  too  re- 
mote on  suhseqiient  Limitations. 
"Where  a  limitation  is  void  as 
being  too  remote,  any  subsequent 
limitations  are  not  thereby  accele- 
rated but  are  void  also.  Thus,  in 
the  well-known  case  of  Robinson 
V.  Hardcastle,  2  Bro.  C.  C.  22,  S.  C. 
2  T.  E.  241,  380,  781,  where  a 
father  having  under  his  marriage 
settlement  power  to  appoint  among 
the  children  of  the  marriage,  by  his 
will  gave  a  life  interest  to  his  son, 
and  estates  tail  to  his  grandchildren, 
with  remainder  over  in  moieties  to 
two  daughters  in  fee  ;  the  appoint- 
ment to  the  grandchildren  being 
clearly  bad,  the  question  arose  as 
to  the  vaHdity  of  the  remainder  in 
fee  to  his  daughters.  And  upon  a 
case  being  sent  by  Lord  Thurlow  it 
was  certified  by  the  Court  of  King's 
Bench,  that  the  devise  over  to  the 
daughters  was  void.  And  Buller, 
J.,  observed,  that  if  a  subsequent 
limitation  depended  on  a  prior  es- 
tate which  was  void,  the  subse- 
quent one  must  fall  with  it ;   to 
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support  the  opposite  argument  the 
testator  must  be  considered  as  in- 
tending, that  if  the  first  use  was 
bad,  the  subsequent  limitations 
should  take  place,  which  would  be 
extraordinary  indeed.  See  also 
Camhridge  v.  Rous,  8  Ves.  12 ; 
Palmer  v.  Hol/ord,  4  Euss.  403. 

Even  if  the  object  of  the  limita- 
tions void  for  remoteness  should 
never  exist,  the  subsequent  limita- 
tions nevertheless  cannot  be  sup- 
ported. Proctor  V.  Bishop  of  Bath 
and  Wells,  2  H.  Black.  358  ;  Bru- 
denell  v.  Elives,  1  East,  442  ;  and 
see  Beard  v.  Westcott,  5  Taunt. 
393  ;  5  B.  &  Aid.  801  ;  T.  &  E. 
25,  and  the  remarks  of  Lord  St. 
Leonards  in  Monypenny  v.  Daring, 
2  De  G.,  M.  &  G.  182  ;  Thatcher's 
Trust,  26  Beav.  365. 

But  although,  as  we  have  before 
seen,  a  future  limitation  must  neces- 
sarily, if  at  all,  vest  within  the 
period  allowed  by  the  rule  against 
perpetuities,  and  will  not  be  ren- 
dered valid,  if  in  the  event  which 
has  happened  the  rule  would  not  be 
offended  against,  nevertheless  where 
a  limitation  over  arises  on  alterna- 
tive events,  or  as  it  is  sometimes 
said,  arises  upon  a  contingency  with 
a  double  aspect,  one  of  which  is 
within  the  rule,  and  the  other  ex- 
ceeds its  limits,  the  validity  of  the 
limitation  over  will  depend  upon 
the  event.  If,  for  instance,  there 
were  a  bequest  to  A.  for  life,  with 
a  limitation  to  his  son,  then  unborn, 
on  his  taking  holy  orders  (which 
might  not  necessarily  happen  within 
twentj'-one  years  after  his  father's 
death),  and  in  case  he  should  have 
no  such  son,  or  if  A.  should  die  with- 
out ever  having  had  a  son,  then  over. 


The  first  limitation  to  a  son  of  A. 
being  too  remote  in  the  event  of  his 
death  without  having  attained  the 
necessary  qualification,  the  gift  over 
would   not  take   effect,  though  it 
would    if    A.    died    without    ever 
having  had   a   son.      Many  other 
examples  might    be    given.      See 
Longhead  v.  Phelps,  2  Black.  704 
Crompe    v.    Barroiv,    4   Ves.    681 
Leake    v.    Robinson,    2   Mer.    363 
Cambridge    v.    Rous,    8    Ves.    12 
Beard  v.   Westcott,  5  Taunt.  393 

5  B.  &  Aid.  801 ;  T.  &  E.  25 
Minter  v.  Wraith,  13  Sim.  52 
Goring  v.  Howard,  16  Sim.  395 
Monypenny  v.  Dering,  2  De  G.,  M. 

6  G.   145  ;    Cambridge  v.  Rous,  25 
Beav.  409. 

And  where  a  devise  over  includes 
two  contingencies,  which  are  in  their 
nature  divisible,  and  one  of  which 
may  take  effect  as  a  remainder,  they 
may  be  divided,  though  included  in 
one  expression.     Uvers  v.   Challis, 

7  H.  L.  Cas.  531,  547 ;  but  see  Re 
Thatcher's  Trust,  26  Beav.  365. 

And  "  where  there  are  gifts  over 
which  are  void  for  perpetuity,  and 
there  is  a  subsequent  and  independ- 
ent clause  on  a  gift  over  which  is 
within  the  line  of  perpetuities,  effect 
cannot  be  given  to  such  a  clause, 
unless  it  will  dovetail  in  and  accord 
with  previous  limitations  which  are 
valid."  Per  Lord  St.  Leonards,  C, 
in  Monypenny  v.  Dering,  2  De  G., 
M.  &  G.  182.  Taylor  v.  Frolisher, 
5  De  G.  &  Sm.  191 ;  Re  Thatcher's 
Trust,  26  Beav.  365. 

Cases  where  the  Rtde  does  not  apply. 

The    rule    against    perpetuities 

does  not  apply  to  trusts   directed 

for   the    accumulation    of    income 
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during  any  period  for  the  payment 
of  the  settlor's  debts  on  the  estate. 
Lord  Southampton  v.  Marquis  of 
Hertford,  2  V.  &  B.  54,  65  ;  Bate- 
man  V.  HotchMn,  10  Beav.  426 ; 
Briggs  v.  Earl  of  Oxford,  1  De  G., 
M.  &  G.  363. 

Again,  "where  a  limitation  is  so 
framed  as  that  the  gift  under  it 
vests,  that  is  to  say,  becomes  trans- 
missible and  alienable,  by  the  per- 
son taking  it,  ivithin  the  period 
allowed  by  the  rule,  it  is  immaterial 
that  it  is  directed  to  be  accumulated 
{Satmders  v.  Vaiitier,  4  Beav.  115  ; 
1  Cr.  L.  Ph.  240  ;  Hilton  v.  Hilton, 
14  L.  E.,  Eq.  468),  or  the  posses- 
sion or  term  of  enjoyment  is  post- 
poned beyond  the  legal  period  ;  for 
in  such  case  the  clause  postponing 
enjoyment  will,  so  far  as  it  exceeds 
such  period,  be  considered  void, 
and  the  gift  consequently  be  to  that 
extent  accelerated.  Thus  in  Murray 
V.  Addenhrohe,  4  Euss.  407,  a  testa- 
tor gave  the  residue  of  his  property 
to  his  wife  for  life,  and  at  her  de- 
mise to  the  eldest  surviving  son  of 
Sir  John  Murray  upon  his  coming  to 
the  age  of  iiventg-fve  gears  (the 
trustees  being  directed  to  apply  the 
interest  to  his  use  after  the  death  of 
the  tenant  for  life,  until  he  should 
attain  twenty-five) ;  or,  failing  such 
issue  male,  to  the  daughters  of  Sir 
John  Murray  livi?ig  at  the  time  of 
the  demise  of  the  last  of  such  issue 
male,  in  equal  proportions.  The 
only  son  of  Sir  John  Murray  died 
before  he  attained  twenty-five  years 
of  age,  in  the  lifetime  of  the  widow, 
leaving  two  daughters  of  Sir  John 
Murray  surviving  him.  It  was 
held  by  Lord  Chancellor  Lyndhurst, 
that  if  there  had  been  any  son  of 
Sir  John  Murray  living  at  the  death 


of  the  widow  he  would  have  taken 
a  vested  interest  in  the  residue, 
though  he  had  not  then  attained 
the  age  of  twenty-five  ;  and  that 
therefore  the  gift  over  to  the 
daughter  of  Sir  John  Miu'ray  was 
not  too  remote,  and  that  in  the 
event  which  happened,  upon  the 
death  of  the  widow,  they  became 
entitled  to  the  residue.  ' '  It  appears 
to  me,"  said  his  Lordship,  "  that 
the  whole  interest  is  given  to  the 
son ;  the  whole  of  it  is  to  be  applied 
to  the  use  of  the  son,  though  the 
manner  in  which  it  is  to  be  so 
applied  is  left  to  the  discretion  of 
the  trustees;  and,  therefore,  as  the 
whole  interest  is  given  immediately 
upon  the  death  of  the  widow,  the 
eldest  surviving  son  would,  upon 
her  death,  have  taken  a  vested 
interest  in  the  residue.  Therefore 
the  gift  to  the  son  is  not  too  re- 
mote  The  limitation  of  the 

residue  to  the  daughters  is  not  too 
remote,  and  the  intention  of  the 
testator,  as  expressed  in  the  terms  " 
he  has  used,  is  obviously  this, — that 
the  eldest  son  surviving  the  widow 
shall  take,  and  if  there  be  no  son 
surviving  the  widow,  that  the 
daughters  who  are  living  at  the 
death  of  the  last  son,  who  died  in 
the  lifetime  of  the  widow,  shall 
take  the  property  in  equal  shares." 
See  also  Farmer  v.  Francis,  9  Moo. 
310  ;  2  Bing.  151  ;  Bodson  v.  Hay, 
3  Bro.  C.  G.  404 ;  Montgomerie  v. 
Woodley,  5  Ves.  522 ;  Bingley  v. 
Broadhead,  8  Ves.  415  ;  Kcvern  v. 
Williams,  5  Sim.  171  ;  Bland  v. 
Williams,  3  My.  &  K.  411  ;  Blease 
V.  Burgh,  2  Beav.  221  ;  Doe  d. 
Dolley  V.  Ward,  9  Add.  &  Ell.  582; 
Saunders  v.  l^aiitier,  4  Beav.  115  ; 
1  Or.  &  Ph.  240 ;    Greet  v.  Greet,  5 
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Beav.  123  ;  Harrison  v.  Grimtvood, 
12  Beav.  192  ;  Jackson  v.  Majori- 
hanks,  12  Sim.  93  ;  Milroy  v.  Milroy, 
14  Sim.  48  ;  Marquis  of  Bute  v. 
Harman,  9  Beav.  320  ;  Gosling  v. 
Gosling,  Johns.  265 ;  Tatham  v. 
Vernon,  29  Beav.  604;  In  re  JacoVs 
Will,  lb.  402 ;  Bell  v.  Cade,  2  J.  & 
H.  122  ;  Dennis  v.  Frend,  14  I.  Ch. 
Eep.  271  ;  Coventry  v.  Coventry,  2 
Drew.  &  8m.  470. 

It  is  often  a  difEcult  question  to 
determine  wlietlLer  the  postpone- 
ment is  applicable  to  the  vesting  or 
only  to  the  possession  or  enjoyment; 
and  the  Courts  have  adopted  a 
mode  of  construction  wholly  inde- 
pendent of  what  the  result  may  be; 
so  that  if  the  postponement,  being 
beyond  the  limits  of  the  rule, 
according  to  the  strict  rules  of 
reading  the  instrument  in  which 
the  gift  is  contained,  applies  to  the 
vesting,  the  gift  will  be  void.  See 
Leake  v.  Rohinson,  2  Mer.  363  ; 
Bull  V.  Pritchard,  1  Euss.  213; 
Palmer  v.  Holford,  4  Euss.  403  ; 
Vaivdry  v.  Geddes,  1  Euss.  &  My. 
203;  Judd  v.  Judd,  3  Sim.  525; 
Hunter  v.  Judd,  4  Sim.  455 ;  Por- 
ter V.  Fox,  6  Sim.  485 ;  Dodd  v. 
Wake,  8  Sim.  615;  Newman  v. 
Neioman,  10  Sim.  51  ;  Ring  v. 
Hardwick,  2  Beav.  352  ;  Griffith  v. 
Blunt,  4  Beav.  248  ;  Leach  v.  Leach, 
2  Y.  &  CoU.  C.  0.  496,  499 ;  Bull 
V. Pritchard,  5  Hare,  567;  Boughton 
V.  James,  1  Coll.  26 ;  1  H.  L.  Cas. 
406 ;  Comport  v.  Austeii,  12  Sim. 
218 ;  Speakman  v.  Speakman,  8 
Hare,  180 ;  Boy  dell  v.  GoUghtly, 
14  Sim.  327 ;  Pickford  v.  Broion, 
2  K.  &  J.  426 ;  Courtier  v.  Oram, 
21  Beav.  91 ;  Read  v.  Gooding,  21 
Beav.  478  ;  Lett  v.  Randall,  3  Sm. 
&  Giff.  83 ;  Roivlatid  v.  Tatvney,  26 


Beav.  167;  Li  re  Blakemore's  Set- 
tlement, 20  Beav.  214. 

If  it  appears  that  the  members 
composing  the  class  to  which  the 
gift  is  made  are  to  be  ascertained 
immediately  upon  the  death  of  the 
testator,  the  question  as  to  whether 
postponement  applies  to  vesting  or 
enjoyment  is  immaterial.  Elliott, 
V.  Elliott,  12  Sim.  276 ;  Leach  v. 
Leach,  2  Y.  &  CoU.  0.  C.  495. 

Although  a  perpetuity  would 
arise  where  a  rent  is  granted  to  a 
person  who  may  not  be  in  esse 
until  after  the  line  of  perpetuity  is 
passed ;  nevertheless  where  the  es- 
tate in  the  rent  is  vested  in  an 
existing  person  and  his  heirs  in  fee 
simple,  who  may  deal  with  it  at  his 
or  their  pleasiu-e,  and  as  he  or  they 
think  fit,  it  is  not  subject  to  the 
objection  of  remoteness,  notwith- 
standing that  its  actual  enjoyment 
may  depend  upon  a  contingency 
which  may  never  happen  or  may 
happen  at  any  time,  however  dis- 
tant. Pow.  8th  ed.  16  ;  Gilhertson 
V.  Richards,  4  H.  &  N.  277 ;  5  H. 
&  N.  453. 

Where  an  absolute  gift  is  made, 
it  will  not  be  qualified  or  cut  down 
by  any  subsequent  gift  or  clause 
obnoxious  to  the  rule  against  per- 
petuities, but  will  be  construed  as 
though  such  latter  gift  or  clause, 
whether  contained  in  the  same  or 
a  subsequent  instrument,  had  no 
existence.  Career  v.  Botvles,  2  Euss. 
&  My.  304  ;  see  also  Ring  v.  Hard- 
wick, 2  Beav.  352. 

Upon  the  same  principle,  in  the 
case  of  Arnold  v.  Congreve,  1  Euss. 
&  My.  209,  a  testatrix,  having  by 
her  wiU  given  to  her  grandchildren 
(the  gift  not  being  confined  to  those 
living  at  her  death)   absolute  in- 
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terests,  by  her  codicil  expressed  her 
desire  that  they  should  only  take 
life  interests,  in  order  that  their 
children  might  take  in  succession 
after  their  deaths.  It  was  held  by 
Sir  John  Leach,  M.  E.,  that  the 
object  of  the  testatrix  in  making 
the  codicil  being  for  the  purpose  of 
letting  in  the  children  of  the  grand- 
children, necessarily  failed ;  and 
that  as  the  great-grandchildren 
could  not  take,  the  intention  of  the 
testatrix  would  be  best  effectuated 
by  holding  that  the  absolute  ititerests 
given  to  the  grandchildren  by  the  will 
were  not  destroyed  by  the  codicil. 
See  also  Kampf  v.  Jones,  2  Keen, 
756 ;  Ring  v.  Hardwick,  2  Beav. 
352  ;  Church  v.  Kemhle,  5  Sim.  525  ; 
Wells  V.  Malins,  3  Jur.  36 ;  Scawin 
V.  Watson,  10  Beav.  200;  Gosling 
V.  Gosling,  Johns.  265  ;  Saumarez 
V.  Saumarez,  4  My.  &  Cr.  331  ; 
Blachet  V.  Lamh,  14  Beay.  482 ; 
Harvey  v.  Stracey,  1  Drew.  73 ; 
Hobbs  V.  Parsons,  2  Sm.  &  Giff. 
212  ;  Stephens  v.  Gadsden,  20  Beav. 
463  ;  Gerrard  v.  Butler,  20  Beav. 
541 ;  Courtier  v.  Oram,  21  Beav. 
91. 

Where,  moreover,  a  power  has 
been  well  executed,  but  a  restraint 
is  put  upon  anticipation,  which  is 
void  for  remoteness,  the  anticipa- 
tion will  be  rejected.  Fry  v.  Cap- 
per, Kay,  163;  Armitage  v.  Coates, 
35  Beav.  1  ;  In  re  Teague^s  Settle- 
ment, 10  L.  E.,  Eq.  564;  In  re 
Cunynghame^ s  Settlement,  11  L.  E., 
Eq.  324,  ante,  p.  487. 

It  may  here  be  mentioned,  that 
the  Court  wiU  not  in  general  raise 
estates  by  implication,  which  in 
other  cases  it  wiU  sometimes  do  in 
favour  of  the  intention,  if  the  effect 


would  be,  that  such  estates  would 
be  void  for  remoteness.  Chapman 
V.  Brown,  3  Burr.  1626  ;  Monypenny 
V.  Bering,  16  Mees.  &  W.  437. 

Upon  the  same  principle,  where 
there  is  an  executory  trust  which,  if 
carried  literally  into  effect,  would 
be  void  as  infringing  upon  the  rule 
against  perpetuities,  the  Court  of 
Chancery,  in  order  to  carry  out  the 
intention  of  the  creator  of  the  trust 
as  far  as  possible,  wiU  direct  a 
settlement  to  be  made  complying 
with  the  rule,  but  which  will  be  as 
strict  as  the  law  will  permit.  Hum- 
berston  v.  Humberston,  1  P.  Wms. 
332 ;  S.  C,  2  Vern.  737  ;  Prec.  Ch. 
455 ;  Banlces  v.  Baroness  Le  De- 
spencer,  10  Sim.  676 ;  Lincoln  v.  DuTce 
of  Newcastle,  3  Ves.  387  ;  12  Ves. 
218  ;  Woolmore  v.  Burroics,  1  Sim. 
512 ;  Lord  Dorchester  v.  Earl  of 
Effingham,  10  Sim.  587,  588,  n.; 
3  Beav.  180,  n. ;  Williams  v.  Teale, 
6  Hare,  239,  and  cases  there  cited  ; 
Tennent  v.  Tennent,  Dru.  161  ;  Bos- 
well  V.  Dillon,  lb.  291  ;  Trevor  v. 
Trevor,  13  Sim.  108  ;  1  H.  L.  Cas. 
239  ;  Boydell  v.  Golightly,  14  Sim. 
346  ;  White  y.  Briggs,  15  Sim.  17  ; 
Lyddon  v.  Ellison,  19  Beav.  565; 
and  see  note  to  Lord  Glenorchy  v. 
Bosville,  1  L.  Cas.  Eq.  1,  5th  ed. 

.The  Courts  have  also,  according 
to  the  doctrine  of  cy  pres,  by 
sacrificing  the  partieidar  intention 
of  a  testator,  which  cannot  be 
carried  out  in  consequence  of  its 
being  contrary  to  the  rule  against 
perpetuities,  given  effect  to  his 
general  intention  in  a  mode  which 
is  within  the  rule.  As  where  a  life 
interest  in  property  is  devised  to  an 
unborn  person  for  life,  with  re- 
mainder to  his  first  and  other  sons 
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in  tail,  the  remainder  in  such  case 
being  clearly  invalid  as  being 
beyond  the  limits  allowed  by  the 
rule,  the  Courts,  seeing  that  it  is 
the  testator's  general  intention  to 
benefit  the  issue,  though  it  cannot 
be  done  in  the  particular  mode 
pointed  out,  carry  out  the  general 
intention  by  giving  an  estate  tail  to 
the  unborn  person,  to  which,  if  not 
barred,  the  issue  may  ultimately 
become  entitled.  Nicholl  v.  Nicholl, 
2  W.  Black.  1159  ;  Robinson  v. 
Hardcastle,  2  T.  E.  241,  380,  781  ; 
Hopldns  V.  Hopkins,  Co.  Litt.  272  a, 
Butler's  note,  1,  vii.  2;  1  Atk. 
581. 

And  an  estate  tail  has  been  given 
to  the  first  taker,  even  where  the 
limitation  was  to  his  children  as 
tenants  in  common  in  tail,  although 
it  wiU  be  observed,  that  an  estate 
tail  which  would  descend  to  the 
children  successively,  does  not  very 
accurately  carry  out  the  intention 
of  the  testator,  that  they  should 
take  concurrently.  See  Pitt  v. 
Jaclson,  2  Bro.  C.  C.  51  ;  2  Ves. 
jun.  349  ;  Smith  v.  Lord  Camelford, 

2  Ves.  jun.  698  ;  and  see  ante,  p. 
344  ;  see  also  Vanderplanh  v.  King, 

3  Hare,  1  ;  Williams  v.  Teale,  6 
Hare,  239  ;  Stacipoole  v.  Stachpoole, 

4  Dru.  &  Warr.  320. 

But  although,  as  in  the  last  cited 
cases,  by  the  doctrine  of  cy  pres 
a  different  provision  may  be  made, 
for  persons  for  whom  the  testator 
intended  to  provide,  an  estate  cannot 
be  carried  to  a  class  or  a  portion  of 
a  class  for  whom  the  testator  never 
intended  to  provide.  Monypenny 
Y.Dering,  2  DeG.,  M.  &  G.  145,  175, 
overruling  the  decision  of  Sir  James 
"Wigi'am,  V.  C,  reported  7  Hare, 


568;  Parfitt  v.  Hemher,  4  L.  E., 
Eq.  443. 

The  doctrine  of  cy  pres  appears 
to  have  been  first  established  in 
Humberston  v.  Humberston,  1  P. 
Wms.  332 ;  S.  C,  2  Vern.  737  ; 
Prec.  Ch.  455,  where  the  trusts 
were  executory ;  it  has,  however, 
as  we  have  seen,  become  a  rule 
of  construction,  and  is  not  confined 
to  cases  where  the  testator  has  made 
a  will  of  an  executory  character 
(ante,  409  ;  and  see  Parfitt  v.  Hem- 
ber,  4  L.  E.,  Eq.  446).  And  it  ap- 
plies not  only  to  ordinary  devises 
but  to  the  execution  of  a  power 
by  will.  Line  v.  Hall,  22  W.  E. 
124. 

Nor  will  the  doctrine  be  appli- 
cable where  successive  life  interests 
{Seaivard  v.  Willock,  5  East,  198), 
or  successive  terms  of  years  deter- 
minable upon  the  death  of  the 
devisee  {Somerville  v.  Lethbridge, 
6  T.  E.  213  ;  Beard  v.  Wescott,  5 
B.  &  Aid.  81 ;  T.  &  E.  25)  are  given ; 
nor  where  the  children  of  the  un- 
born person  to  whom  a  life  interest 
is  given  take  an  estate  in  fee 
simple.  Bristmc  v.  Warde,  2  Ves. 
jun.  336  ;  Hale  v.  Pe%v,  25  Beav. 
335. 

Where,  however,  after  an  estate 
tail  is  given,  either  expressly  {Hugo 
V.  Williams,  14  L.  E.,  Eq.  224;  Piice 
V.  Steel,  2  Sim.  233)  or  by  implica- 
tion {Mortimer  v.  West,  2  Sim.  274  ; 
Wollen  V.  Andrewes,  2  Bing.  126  ; 
Brooke  v.  Turner,  2  Bing.  N.  C. 
422  ;  Parfitt  v.  Hember,  4  L.  E.,  Eq. 
443),  words  of  the  testator  indica- 
ting that  persons  taking  under  the 
limitation  of  the  will  successively 
are  to  take  during  their  Hves  only, 
will  be  rejected,  and  wUl  not  have 
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the  effect  of  cutting  down  the  estate 
of  inheritance.  Such  words  will  in 
effect  be  taken  to  mean  only  that 
which  is  necessarily  implied,  that 
whoever  takes  under  the  limitation 
can  only  in  point  of  fact  have  the 
enjoyment  of  it  during  his  life. 
See  Huffo  v.  Williams,  14  L.  R.,  Eq. 
226. 

The  result  is  the  same  where  an 
estate  in  fee  simple  is  given,  fol- 
lowed hy  the  words  "  during  life," 
as  the  latter  words  will  be  rejected 
as  repugnant  to  the  others.  Doe 
d.  Elton  V.  Stenlake,  12  East,  515  ; 
and  see  Forshrook  v.  Forshrook,  3 
L.  E.,  Ch.  App.  93. 

The  doctrine  of  cy  pres  is  not  ap- 
plicable to  personal  estate  {Rout- 
ledge  V.  Dorril,  2  Ves.  jun.  357,  365 ; 
Knight  v.  Ellis,  2  Bro.  C.  0.  570); 
nor,  it  seems,  to  a  mixed  fund. 
Boughton  v.  James,  1  Coll.  44  ;  1 
H.  L.  Ca.  406. 

Lastly,  the  doctrine  is  not  appli- 
cable in  the  construction  of  deeds. 
Brudenell  v.  Elwes,  7  Ves.  382. 

Exceptions  from  the  Rule  against 
Perpetuities. 

One  exception  from  the  rule 
against  perpetuities  is  where  land 
is  purchased,  or  property  held,  bj''  a 
corporation.  But  as  corporations 
cannot  in  general  purchase  real 
estate  without  licence  from  the 
crown,  which  wiU.  be  withheld 
except  in  proper  cases,  no  perpe- 
tuity will  be  created,  unless  for  the 
public  good,  or  to  an  extent  which 
would  not  create  any  appreciable 
abstraction  of  land  from  commerce. 
Shelf.  Mortm.  39;  Burt.  Comp.  68. 

Moreover,  gifts  to  charities  do 
not  fall  within  the  rule  against  per- 
petuities, a  gift  in  perpetuitj-  to  a 


charity  being  valid;  though  with 
respect  to  land,  the  requisitions  of 
9  Geo.  2,  c.  36,  must  be  complied 
with.  Hence  a  contingent  limita- 
tion over  of  property  from  one 
charity  to  another,  in  an  event 
which  in  the  case  of  individuals 
would  render  the  limitation  void,  as 
being  in  contravention  of  the  rule 
against  perpetuities,  is  good.  See 
Chrisfs  Hospital  v.  Grainger,  1 
Mac.  &  G.  460  ;  Tudor's  Charitable 
Trusts,  p.  251,  2nd  ed. 

And  as  the  rule  against  perpe- 
tuities has  passed  as  part  of  the  law 
of  England  into  our  colonies  (ante, 
p.  466),  the  exception  in  favour  of 
cha.rities  may  properly  be  assumed 
to  have  passed  likewise  with  the 
rule  into  the  laws  of  our  colonies. 
Neo  V.  Neo,  6  L.  E.,  P.  C.  C. 
394. 

But  a  perpetuity  cannot  becreated 
in  favour  of  individuals  through 
the  intervention  of  a  charitable 
corporation  (see  Hope  v.  Corpora- 
tion of  Gloucester,  7  De  G.,  M.  & 
G.  647;  Attorney -General-^.  Cathern 
Hall,  Jac.  381 ;  Attorney-General  y. 
Greenhill,  33  Beav.  196).  But  see 
Pollock  V.  Booth,  9  I.  E.,  Eq.  229, 
607,  as  to  the  validity  of  a  covenant 
for  renewal  for  successive  lives  to 
be  nominated  by  lessees. 

The  question  sometimes  arises, 
where  property  is  tied  up  for  an  in- 
definite time,  whether  the  object  of 
the  gift  is  charitable  or  not,  because 
if  it  be  not  it  is  void.  Thus,  if  a 
devise  of  land  to  trustees  of  a 
library,  to  hold  to  them  and  their 
successors  for  ever,  for  the  mainten- 
ance and  support  of  the  Ubrarj^,  was 
held  to  come  within  the  rule  against 
perpetuities.  Came  v.  Long,  2  De 
G.,  F.  &  J.  75  ;    see  also   Thomson 
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V.  Shakespear,  1  De  G.,  F.  &  J.  399; 
Neo  V.  Neo,  6  L.  E.,  P.  0.  381  ;  jn 
re  Clark's  Trusts,  1  Oh,  D.  497; 
Re  Button,  4  Ex.  D.  64. 

Another  exception  to  the  rule  of 
perpetuities  is  where  property  is  by 
act  of  parliament  strictly  entailed 
upon  certain  families  in  reward  for 
public  services,  as  in  the  case  of  the 
first  Duke  of  Marlborough  (3  &  4 
Anne,  c.  6 ;  5  Anne,  o.  3 ;  5  Anne, 
c.  4)  and  the  first  Duke  of  Welling- 
ton (54  Geo.  3,  c.  161). 

Another  exception  to  the  rule 
against  perpetuities  is  where  a 
grant  has  been  made  to  a  person 
in  taU  of  the  purchase  or  provision 
of  the  crown,  in  reward  of  services, 
inasmuch  as  34  &  35  Hen.  8,  c.  20, 
prohibits  in  such  case  the  tenant  in 
tail,  as  long  as  a  reversion  or  re- 
mainder subsists  in  the  crown,  from 
barring  his  own  issue  (Dy.  32 ;  Pig. 
Eecov.  84 ;  3  &  4  WiU.  4,  c.  74,  s. 
18);  but  if  the  remainder  or  rever- 
sion become  vested  in  a  private  per- 
son, the  tenant  in  tail  might  for- 
merly by  a  common  recovery  (Pig. 
Eecov.  88  ;  1  Prest.  Convey.  18, 
145),  and  may  now,  by  a  disentail- 
ing assurance  (3  &  4  WUl.  4,  c.  74), 
acquire  the  fee  simple. 

And  by  the  prerogative  of  the 
crown,  independent  of  34  &  35 
Hen.  8,  c.  20,  other  estates  taU,  not 
being  granted  as  a  reward  or  in 
consideration  of  services,  subject  to 
which  the  crown  is  entitled  to  the 
reversion,  can  only  be  barred  so  far 
as  regards  the  issue  and  all  subse- 
quent limitations  to  subjects,  and 
not  so  as  to  prejudice  the  rights  of 
the  crown.  Pig.  Eecov.  86,  87 ;  1 
Prest.  Convey.  19,  146. 

By  3  &  4  WiU.  4,  c.  74,  s.  18,  it 
is  provided    "that   the  power   of 


disposition  thereinbefore  contained 
shaU  not  extend  to  tenants  of  es- 
tates tail,  who,  by  an  act  passed  in 
the  thirty-fourth  and  thirty- fifth 
year  of  the  reign  of  his  majesty 
King  Henry  the  Eighth,  intituled 
'  An  Act  to  embar  feigned  Eecovery 
of  Lands  wherein  the  King  is  in 
Eeversion,'  or  by  any  other  act,  are 
restrained  from  barring  their  estates 
tail." 

It  seems,  therefore,  that  estates 
taU  expectant  upon  which  the  re- 
version is  in  the  crown,  and  which 
were  formerly  protected  by  its  pre- 
rogative, independent  of  statute,  are 
not  exempted  from  the  operation  of 
the  act  of  3  &  4  WUl.  4,  c.  74,  and 
maythereforebenowbarred.  Lewis, 
Perpet.  714. 

It  may  be  here  mentioned,  that 
the  Courts  wiU  not  aUow  a  perpe- 
tuity to  be  created  by  a  fraud  upon 
the  provisions  of  34  &  35  Hen.  8, 
c.  20.  Thus  where  lands  were  con- 
veyed to  the  crown,  with  an  intent 
that  the  crown  should  reconvey  to 
the  same  person  in  tail,  reserving 
the  ultimate  reversion  to  the  crown, 
it  was  held  that  such  an  estate  taU 
would  not  be  within  the  protection 
of  the  statute.  Johnson  d.  Earl  of 
Anfflesea  v.  Earl  of  Derhy,  Pig. 
Eecov.  201 ;  2  Show.  104. 

A  conveyance  of  lands  by  the 
vendor  of  another  estate  to  trustees 
upon  trust  for  himself  and  his  heirs 
untU  the  purchaser  of  such  other 
estate  should  be  disturbed  or  dam- 
nified by  reason  of  anyincumbrance, 
with  a  trust  by  sale,  demise  or  mort- 
gage to  raise  sufiicient  to  indemnify 
the  purchaser  against  such  incum- 
brance, wiU  not  be  invalid  as  being 
within  the  rule  against  perpetuities. 
Massy  v.  O'Dell,  10  Ir.  Oh.  Eep.  22. 
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Nov.  4,  9,  1803, 
[Repoeted  9  Ves.  127.] 

TiiusTS  FOR  Accumulation.  J — Trust  hy  idll  for  accumulation  during 
a  life,  contrary  to  the  statute  39  <^  40  Geo.  3,  c.  98,  w  (jood  for 
twenty-one  years  l»y  that  statute. 

CHAELOTTE  MATTHEWS  by  her  will,  dated  the  6th  of  NoTem- 
her,  1800,  devised  all  her  real  estates  to  trustees,  their  heirs  and 
assigns,  upon  trust  to  sell ;  and  after  certain  legacies  she  gave  all  the 
rest  of  her  monies,  goods,  chattels,  credits,  personal  estate  and  effects 
whatsoever  to  the  said  trustees;  directing  them,  as  soon  as  conve- 
niently may  be  after  her  decease,  to  get  in  her  debts,  and  convert 
into  specie  such  of  her  personal  estate  as  should  not  be  in  specie, 
except  articles  specifically  bequeathed  ;  and  further  directed  the 
trustees,  &c.,  as  soon  as  possible  after  paying  her  debts,  funeral 
expenses  and  legacies,  to  invest  the  residue  of  the  monies  arising  from 
the  sale  of  her  said  real  estates  and  from  her  personal  estate  in  the 
public  funds  or  real  securities;  upon  trust,  out  of  the  dividends  or 
interest,  to  pay  to  Ami  Toivnsend  an  annuity  of  10/.  for  her  life ;  and 
to  pay  the  residue  of  the  said  dividends,  &c.,  to  her  sisters,  Elizaleth 
Mary  Griffiths  and  Martha  Vcre,  during  their  joint  lives,  in  equal 
proportions;  and  after  the  decease  of  either  of  them,  the  whole  of 
the  said  dividends  or  interest  to  the  survivor  during  her  life ;  pro- 
tided,  and  she  declared  her  will,  that  so  much  of  the  said  dividends 
or  interest  as  shall  accrue  due  to  Elizabeth  Mary  Griffiths  during  the 
life  of  John  Griffiths,  her  husband,  shall  not,  during  that  time,  be  paid  to 
her  or  to  any  person  for  her  use ;  but  the  same  shall  be  during  his  life 
invested  hy  the  trustees  in  the  public  funds  or  government  or  real  securities; 
and  that  the  dividends  or  interest  which  shall  accrue  thereon  shall  be  added 
to  and  accumulated  uith  the  capital ;  and,  upon  the  decease  of  the  said 
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John  Griffiths,  the  said  capital,  with  the  accumulatiom  thereof,  shall 
be  forfhirith  transferred  or  ^Mtd  to  Elizabeth  Mary  Griffiths  ;  and  if 
she  shall  be  then  dead,  the  testator  bequeathed  the  same  to  Martha 
Vere,  if  then  living ;  and  if  not,  then  the  same  was  to  sink  into  the 
residue  of  her  personal  estate ;  and  upon  further  trust,  from  and 
immediately  after  the  decease  of  the  survivor  of  Elizabeth  Mary 
Griffiths  and  Martha  Vere,  to  transfer  the  first-mentioned  tnist  funds 
and  the  last-mentioned  trust  funds,  with  the  accumulations  thereof,  in 
case  the  same  shall  have  sunk  into  the  residue  of  her  personal  estate, 
as  aforesaid,  to  other  persons. 

Under  the  bill  by  Mrs.  Grifiiths  and  her  husband,  the  accounts 
having  been  directed  against  the  trustees,  who  were  also  executors,  a 
petition  was  presented  by  the  plaintiif s,  praying  a  declaration  that  the 
proviso  directing  accumulation  is  contrary  to  the  late  act  of  parlia- 
ment («),  and  therefore  null  and  void ;  and  that  the  petitioners  are 
entitled  to  have  full  benefit  of  the  wiU,  as  fully  as  if  such  clause  had 
not  been  inserted ;  and  a  transfer  to  the  Aecoimtant- General,  &c. 

A  petition  for  the  same  purpose  had  been  presented  to  the  Master 
of  the  Rolls,  and  dismissed. 

Mr.  Richards  and  Mr.  Owen,  in  support  of  the  petition. — The 
meaning  of  this  act  is,  that  the  whole  attempt  against  which  it  is 
directed  shall  be  void.  It  cannot  therefore  be  good  for  a  given  time, 
the  legislature  having  intimated  nothing  to  that  effect.  A  direction 
to  accumulate  for  a  life  is  a  direction  to  accumulate  for  more  than 
twenty-one  years ;  a  life  estate  being  larger  than  an  estate  for  years. 
The  value  of  the  life  is  of  no  importance;  and  the  Court  will  not 
inquire  into  that.  This  act  is  to  be  construed  by  analogy  to  the  law 
of  executory  devises,  which  are  allowed  only  within  certain  limits. 
As  the  accumulation  may,  by  possibility,  last  longer  than  twenty-one 
years,  the  disposition  is  void :  as  a  limitation  over  of  personal  property 
after  a  disposition  to  a  man  and  the  heirs  of  his  body  is  void ;  without 
regard  to  the  possible  event  that  they  may  be  extinct  within  the 
period  allowed  by  law.  If  the  accumulation  should,  under  the 
direction  in  the  will,  continue  beyond  the  twenty-one  years,  what  is 
to  become  of  that  which  is  accumulated  after  that  period,  and  of  the 
interest  of  the  previous  accumulation  ?    This  act  has  analogy  to  the 

(a)  Stat.  39  &  40  aeo.  3,  o.  98. 
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act  of  Sen.  8  (b).  It  is  not  material  that  the  one  is  a  restraining,  the 
other  an  enabling,  act ;  hut  the  same  construction  must  be  put  upon 
the  same  words,  unless  tending  to  defeat  the  general  intention  of 
the  act. 

Mr.  BomiUij,  Mr.  EoiqwU  and  Mr.  Trower,  for  the  other  parties 
against  the  petition. — This  case  arises  upon  a  restraining  statute; 
restraining  the  legal  right  to  dispose  of  property.  It  has  no  analogy 
to  the  statute  of  Hen.  8,  which  is  an  enabling  statute.  Neither  has 
it  analogy  to  executory  devise.  Upon  the  construction  of  this  act  it 
clearly  was  not  intended  to  prevent  accumulation,  in  any  case,  after 
the  death  of  the  party,  up  to  the  period  of  twenty-one  years ;  and 
though  an  attempt  is  made  to  go  beyond  that,  the  purpose  shall  be 
good  to  that  extent  in  whatever  form  it  is  directed ;  for  no  precise 
form  of  directing  accumulation  is  prescribed,  nor  could  that  be  in- 
tended ;  but  it  is  suiScient,  whatever  the  form,  that  it  is  not  to  exceed 
the  period  of  twenty-one  years.  The  direction,  that  so  far  as  accu- 
mulation is  directed  contrary  to  the  act,  it  shall  be  void,  applies  only 
to  the  excess.  There  will  be  certainly  some  difficulty,  in  the  event 
of  the  parties  living  beyond  the  period  of  twenty-one  years,  to 
determine  what  shall  become  of  the  excess.  But  in  this  case,  if 
Mrs.  Griffiths  survives  that  period,  she  will  be  entitled  to  the  accu- 
mulation, provided  she  survives  her  husband,  to  whose  death  it  is 
confined,  and  it  is  possible  that  he  may  live  only  two  or  three  years. 

Lord  Chancellor  [Lord  Elclon). — I  will  talk  to  the  Master  of 
the  EoUs  and  some  of  the  Judges  upon  this  case.  The  question  is, 
whether,  where  the  intention  appears  to  attempt  to  make  an  accumu- 
lation for  more  than  the  life  by  deed,  or  twenty-one  years  by  will,  the 
whole  shall  be  void;  or  whether  it  shall  take  effect  for  the  period 
during  which  the  legislature  meant  it  to  be  still  lawful  to  direct  accu- 
mulation. Previously  to  this  act  it  was  competent  to  a  man  to  dispose 
of  property  by  will,  and  I  think  the  authorities  go  also  to  accumula- 
tion of  rents  and  profits  for  a  life  or  lives  in  being  and  twenty-one 
years,  and  a  little  more,  meaning  the  time  of  gestation ;  and  without 
considering  whether  that  may  be  put  at  the  beginning  as  well  as  the 
end  of  the  period,  the  point  is  whether  the  legislature  meant  to  apply 
(i)  Stat.  32  Hen.  8,  c.  28. 
K    K   2 
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the  principle,  long  settled  as  to  executory  devise,  that  if  limitations 
are  directed  which  go  beyond  the  period  allowed,  it  is  void  for  the 
whole,  and  it  is  not  good  for  the  time  allowed  by  law ;  the  party  not 
having  said  that.  As  to  estates  for  life  and  for  years,  when  the  law 
speaks  of  the  one  as  larger  than  the  other,  it  does  not  look  to  the 
quality  of  duration.  Upon  the  direction  of  the  act,  that  the  rents 
and  profits,  so  long  as  the  same  shall  be  directed  to  be  accumulated 
contrary  to  the  provisions  of  this  act,  shall  go  to  such  persons  as 
would  have  been  entitled,  if  such  accumulation  had  not  been  directed, 
the  question  is,  whether,  if  any  part  goes  beyond  the  period  in  which 
it  might  be  consistent  with  the  act,  it  is  void  during  the  whole  period 
of  the  accumulation  directed,  or  for  such  time  only  during  which  it 
could  not  be  lawfully  directed  according  to  the  act.  Upon  that  it 
is  necessary  to  consider  the  point  alluded  to  :  that  cases  may  arise  as 
to  what  is  to  become,  during  the  residue  of  the  joint  lives  after  the 
twenty-one  years,  of  the  fruit  of  the  fund  accumulated  during  the 
twenty-one  years. 

LoKD  Chancellor  {Lord  Ehlon). — This  question  turns  upon  the 
will  and  the  act  of  parliament.  I  understand  a  petition  to  the  same 
effect  was  presented  to  the  Master  of  the  Rolls,  insisting,  that  by  this 
will  accumulation  is  prescribed  beyond  what  is  allowed  by  the  act ;  and 
therefore  the  direction  is  wholly  void ;  and  that  then  the  plaintiffs 
were,  in  right  of  Mrs.  Griffiths,  within  the  terms  of  the  act  the 
persons  entitled  to  the  rents  and  profits,  as  if  no  such  clause  for  accu- 
mulation was  in  the  will ;  and  the  Master  of  the  EoUs  was  of  opinion, 
that,  upon  the  true  construction  of  the  act,  the  accumulation  directed 
during  the  life  of  the  husband,  if  not  in  fact  going  beyond  twenty-one 
years,  was  good ;  and  if  it  did  in  fact  continue  beyond  that  period, 
yet  upon  the  true  construction  of  the  act  the  direction  was  good  pro 
tanto ;  and  during  the  period  of  twenty-one  years  the  rents  and  profits 
are  well  directed  to  accumulate ;  leaving  it  to  the  law  to  determine 
what  is  to  become  of  the  rents  and  profits  to  accrue  between  the  end  of 
the  twenty-one  years  and  the  expiration  of  the  life ;  and  of  course  to 
determine  also,  what  is  to  become  of  the  interest  of  the  fund  created  by 
the  accumulation  permitted  for  the  period  of  twenty-one  years.  This 
brings  before  me  the  consideration,  whether  that  judgment  is  right. 

We  all  know  the  origin  of  this  act  (39  &  40  Geo.  3,  c.  98)  (c). 
(f)  See  Thelhisson  v.  Woodford,  4  Vcs.  227. 
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Previously,  I  conceive,  the  law  upon  this  point  to  have  stood  in  this 
way;  that  you  might,  by  oxeciitory  devise,  prevent  an  estate  from 
vesting  dm'ing  a  life  or  lives  in  being,  and  twenty-one  years,  and  a 
small  portion  of  time — the  period  of  gestation.  In  Long  Y.Blacliallid), 
the  question  first  arose,  whether  that  period  could  be  allowed  both  at 
the  beginning  and  the  end ;  that  is,  Avhether  a  child  en  ventre  could  be 
considered  a  life  in  being,  the  terminus  a  quo  the  time  was  to  run. 
"Whether  the  law  is  according  to  that  decision  or  not,  it  was  quite  a 
settled  notion  previously,  that  you  might,  by  executory  devise,  prevent 
an  estate  vesting  for  a  life  or  lives  in  being,  and  twenty-one  years, 
with  that  small  addition  at  the  end  of  the  life  ;  subject  to  all  question 
as  to  the  inconvenience  from  the  circumstance  of  selecting  a  great 
number  of  lives,  which  might  be  considered  suh  judice.  But  it  was 
generally  so  understood,  and  it  was  always  conceived  that,  for  tho 
period  during  which  you  could  prevent  the  estate  vesting,  you  might 
direct  the  rents  and  profits  to  accumulate. 

Such  being  supposed  to  be  the  capacity  which  every  testator  and 
grantor  had,  this  act  passed ;  and  I  believe  it  was  considerably 
altered  from  what  it  was  when  introduced  in  the  House  of  Lords, 
having  received  alterations  in  both  Houses  which  were  not  foreseen. 
But,  I  believe,  the  object  of  those  who  introduced  it,  and  the  idea  of 
all  was,  that  in  general,  if  not  in  all  cases,  those  rents  and  profits 
would  have  gone,  not  to  persons  claiming  by  disposition,  but  by  the 
effect  of  the  act  striking  out  of  the  will  the  direction  for  accumulation, 
to  those  entitled  by  intestacy ;  for,  if  literally  pursued,  the  testator 
might  give  his  estate  to  a  person,  not  to  take  till  the  expiration  of 
twenty-one  years  after  a  life  in  being  ;  and  if  he  said  nothing  about 
accumulation,  the  rents  and  profits  would  be  undisposed  of;  if  he 
directed  what  the  act  authorizes  him  to  direct,  that  for  the  first  twenty- 
one  years  after  his  death  there  should  be  accumulation,  at  the  end  of 
that  time  there  might  be  a  very  long  period,  during  which  the  rents 
and  profits  would  go  to  no  one  by  the  disposition,  but  in  the  case  of 
real  estate  would  belong  to  the  heir ;  and  in  the  case  of  personal 
estate,  unless  there  was  an  express  disposition  of  what  was  not  before 
disposed  of,  to  the  next  of  kin. 

The  sort  of  case  now  before  me  was  not,  I  believe,  much  in  the  con- 
templation of  the  legislature.     It  is  material  to  attend  to  every  word 

(d)  3  Ve.s.  48G,  487 ;  7  T.  E.  100. 
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of  the  act ;  for  the  language  is  not  very  similar  to  any  other  act,  with 
either  enabling  or  restraining  clauses.  The  phrase  "  partial  accumu- 
lation" is  rather  expressive  of  the  effect  than  of  direction,  but,  con- 
sidering the  subsequent  part,  it  must  be  construed  what  shall  be 
directed  to  be  accumulated.  If  the  act  stopped  at  the  declaration, 
that  it  shall  be  null  and  void,  the  estate  in  the  mean  time  would  be 
considered  as  not  given  unless  falling  into  the  residuary  devise ;  and 
therefore  the  rents  and  profits  undisposed  of  must  have  gone  to  the 
heir.  But  the  question  is,  whether  the  following  words  are  not  so 
explanatory  of  the  former  as  to  show  in  what  sense  the  legislature 
used  the  words  declaring  that  it  should  be  null  and  void,  and  whether, 
taking  the  whole  clause  together,  it  was  not  meant  only  as  far  as  by 
the  subsequent  words  it  is  directed  to  be  so  considered.  The  words 
"  so  long,"  admit  of  two  constructions  :  one,  so  long  as  the  same,  by 
the  effect  of  the  direction  in  the  wUl,  shall  be  capable  of  being  accumu- 
lated beyond  twenty-one  years  from  the  death ;  the  other  so  long  as 
the  same  shall  be  directed  to  be  accumulated  contrary  to  the  provisions 
of  the  act :  the  accumulation  being  understood  to  be  contrary  to  the 
act,  if  directed  by  the  will  for  more  than  twenty-one  years. 

It  was  argued  that  the  direction  to  accumulate  for  a  life  is  a  direc- 
tion to  accumulate  for  more  than  twenty- one  years;  as  an  estate  for  life 
is  a  larger  estate.  It  was  further  argued,  upon  analogy  to  executory 
devise,  viz.  that  if  the  disposition  is  such  as  may  postpone  the  vesting 
for  more  than  lives  in  being  and  twenty-one  years,  &c.,  that  executory 
devise  is  not  capable  of  being  supported  in  law,  because  the  estate  may 
vest  before  that  period  runs  out;  and  that  is  very  well  settled.  It  was 
very  much  discussed  in  the  case  upon  Lord  Foley's  Will  [Foley  v. 
Burnell,  1  Bro.  C.  C.  274),  It  is  insisted  that  by  analogy  this  act  is 
to  be  so  construed.  There  is  no  doubt  a  life  estate  is  a  larger  estate 
not  with  regard  to  diuration  as  to  time  but  as  to  the  interest  taken  in  it. 
As  to  the  analogy  between  executory  devise  and  the  law  to  be  consi- 
dered laid  down  by  this  act,  if  the  act  itself  does  not  prescribe  what  is 
to  be  the  effect  of  the  direction,  the  analogy  may  be  resorted  to  in 
order  to  determine  the  effect :  but,  if  the  act  has  itself  said  what  is  to 
be  the  effect,  you  cannot,  upon  analogy,  go  farther  than  to  apply  it, 
as  far  as  the  directing  words  of  the  act  wUl  allow. 

The  statutes  enabling  and  restraining  as  to  leases  have  been  alluded 
to ;  and  the  whole  doctrine,  beginning  with  the  statute  of  32  Hen.  8,  c.  28, 
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IS  to  be  found  in  Bacoii's  Abridgment  {e) ;  which  is  understood  to  have 
been  -written  by  a  very  eminent  person.  The  true  principle,  as  there 
collected,  seems  to  amount  to  this  ;  that  the  intention,  with  reference 
to  which  the  act  and  the  expressions  contained  in  it  are  used,  must  be 
considered  ;  and  in  those  cases  in  which  particular  terms,  leases  for 
lives  or  twenty-one  years,  are  pointed  out,  it  is  in  vain  to  say  it  is  to 
be  considered  good  under  a  statute  which  has  said,  if  otherwise  made, 
it  shall  be  void  to  all  intents.  As  to  the  act  32  Hen.  8,  c.  28,  it  has  been 
considered,  particularly  in  Smith  v.  Tinder  (/),  that,  those  words  not 
being  contained  in  that  act,  a  construction  may  be  put  upon  it  to 
make  the  lease  good.  That,  therefore,  goes  no  farther  than  that  in 
the  construction  of  this  act  you  may  consider  upon  the  words  what 
was  the  intention  of  the  legislature,  and  how  far  that  allows  you  to 
make  good  what  is  directed,  regard  being  had  to  the  terms  in  which 
the  prohibition  and  the  consequences  of  violating  that  prohibition  are 
prescribed. 

It  is  obvious  that  many  cases  upon  the  old  law  of  executory  devise 
and  accumulation  are  not  in  any  manner  provided  for  by  this  act.  I 
doubt  whether  the  present  case  was  thought  of ;  for  by  this  wUl  the 
estate  is  given,  not  by  executory  devise  but  by  creating  a  trust  to  pay 
the  annual  profits  :  and  then  follows  the  direction  for  accumulation. 
If  that  direction  was  struck  out,  it  is  contended  that  the  effect  is  not, 
as  in  other  cases,  that  those  profits  would  be  undisposed  of ;  but  that 
it  must  not  be  considered  a  gift  in  ^jrcesenti ;  and  that  the  clause  for  accu- 
mulation does  not  prejudice  their  immediately  entering  into  the  enjoy- 
ment. If  it  was  necessary  to  decide  that  question  a  good  deal  is  to  be 
said  upon  it;  and  it  is  not  clear  upon  this  will,  that  it  could  necessarily 
be  made  out  that  there  was  a  gift  In  prmscnti,  if  this  direction  was 
struck  out  of  the  will ;  for  the  whole  must  be  taken  together.  But, 
supposing  it  not  struck  out,  is  the  direction  void  altogether,  because 
it  is  not  a  direction  for  accumulation  during  twenty-one  years  or  less, 
but  which  may  happen  to  operate  during  a  period  that  may  last  longer; 
admitting  also  that  it  may  operate  as  a  direction  for  less  in  effect? 
The  point  is  doubtful ;  but,  upon  the  whole,  that  construction,  which 
has  been  put  upon  this  act,  is  the  right  one  ;  and  I  am  the  rather  led 
to  that  by  the  concurrence  of  opinion  among  those,  to  whose  assistance 

(f)  Bao.  Abr.  tit.  "Lease."  (/)  Cro.  Car.  22. 


Digitized  by  Microsoft® 


504  Griffiths  v.  Veke. 

I  have  resorted  upon  the  first  construction  of  an  act  of  so  much  im- 
portance, who  all  agree  that  this  is  the  proper  construction. 

The  difficulty  was  put  strongly,  that  supposing  the  life  of  the  hus- 
band should  happen  to  endure  for  more  than  twenty-one  years,  what 
is  to  become  of  the  pi'ofits  accumulated  at  the  end  of  the  twenty-one 
years  ?  and  it  is  well  put  in  these  terms  upon  this  will.  It  is  clear 
now,  accumulation  may  be  directed  for  twenty-one  years  where  an 
executory  devise  is  created  as  large  as  heretofore ;  and  when  therefore' 
there  may  be  a  very  long  interval.  The  very  same  difficulty  might 
occur  upon  a  will  precisely  in  the  terms  of  the  act,  as  upon  this  will. 
For  instance,  suppose  the  testator  had  an  infant  son,  a  year  old,  and 
a  brother,  and  that  he  expressly  directed  accumulation  for  twenty-one 
years  ;  and,  subject  to  that,  gave  the  estate  to  his  eldest  son  ;  and  after 
the  decease  of  his  eldest  son,  to  the  eldest  son  of  his  brother :  suppose 
the  will  contained  a  direction,  that  the  property  so  accumulated,  under 
a  direction  admitted  to  be  legal,  should  go  to  the  person  who,  under 
those  limitations,  was  to  take  the  estate :  it  is  clear,  though  the  direc- 
tion to  accumulate  is  only  for  twenty-one  years,  yet,  under  the  com- 
bined effect  of  the  direction  and  the  law,  there  might  be  an  accumulation 
for  forty  years ;  for  if  the  son  lived  till  just  about  the  end  of  the  first 
twenty  years,  and  then  died,  and  the  brother  had  a  son  a  week  old, 
and  by  his  will  he  had  provided  a  maintenance  for  his  own  son,  under 
the  direction  of  the  law  that  accumulation,  4,000/.  for  instance,  must, 
during  the  minority  of  that  son,  accumulate  in  this  Com-t.  It  is  clear 
then  he  would  take  the  accumulation  of  forty  years,  though  the  legis- 
lature did  not  mean  that ;  and  there  would  be  no  difficulty,  con- 
sistently with  the  principle  which  is  to  result  from  this  decision,  in 
deciding  that,  whenever  it  arises.  I  could  put  many  cases,  in  which 
the  same  difficulty  would  occur,  if  the  direction  for  accumulation  was 
in  the  very  terms  of  this  will. 

Under  these  circumstances,  finding  the  Master  of  the  HoUs'  opinion 
to  be  such  as  I  have  stated,  and  that  it  has  the  concurrence  of  those 
whom  I  have  consulted,  it  would  be  enough  for  me,  if  it  was  only  the 
inclination  of  my  own  opinion,  to  say,  this  is  the  right  construction, 

Petition  dismissed. 
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Griffiths  V.  Vere  is  usually  cited 
as  a  leading  case  on  the  construction 
to  be  put  upon  39  &  40  Geo.  3,  c.  98, 
commonly  called  the  Thellusson  Act ; 
and  the  dicta  as  ■well  as  the  de- 
cision of  Lord  Eldon  in  that  case 
have  been  adopted  by  subsequent 
Judges. 

Previous  to  the  passing  of  that 
act,  as  is  laid  down  by  Lord  Eldon 
in  the  principal  case,  the  accumu- 
lation of  the  income  of  property, 
and  the  suspension  of  all  enjoyment 
of  it,  might  have  been  directed  for 
the  same  period  as  the  suspension 
of  its  alienation  or  vesting,  viz.  for 
a  life  or  lives  in  being  and  twenty- 
one  years  after,  the  rule  against 
perpetuities  being  the  only  rule 
against  accumulation.  See  Caclell 
V.  Palmer,  ante,  p.  424. 

The  inconvenience,  however,  of 
the  rule  "with  reference  to  accumu- 
lations does  not  appear  to  have  pre- 
sented itself  to  the  test  of  public 
opinion,  until  Mr.  Thellusson,  by 
his  much  litigated  and  extraordi- 
nary -will,  vested  the  bulk  of  his 
large  properties  in  trustees,  -with 
directions  to  accumulate  the  income 
during  the  Hves  of  his  sons  and  of 
any  of  their  descendants  living  at 
the  time  of  his  decease  or  born  in 
due  time  afterwards.  See  Thellus- 
son V.  Woodford,  4  Ves.  112,  where 
after  long  and  elaborate  arguments 
on  both  sides,  amongst  which  that 
of  Mr.  Hargreave  is  well  worthy  of 
perusal,  Lord  Eosslyn,  assisted  by 
Lord  Alvanley,  M.  E.,  BuUer,  J., 
and  Lawrence,  J.,  held  the  direction 
to  accumulate  valid,  and  upon  ap- 
peal to  the  House  of  Lords  the  de- 
cision was  affirmed.  (See  1 1  Ves. 
112.) 


It  is  clear,  indeed,  that  an  addi- 
tional period  of  twenty-one  years 
from  the  death  of  the  survivor  of 
Mr.  Thellusson' s  descendants  might 
have  been  legally  added  without 
violating  the  law  as  it  then  stood, 
as  accumulation  would  then  only 
have  been  directed  for  a  life  or 
lives  in  being  and  twenty-one  years 
after. 

The  result  of  this  decision  was 
the  passing  of  the  Thellusson  Act 
(39  &40  Geo.  3,  c.  98),  whereby,  after 
reciting  that  it  was  expedient  that 
all  dispositions  of  real  or  personal 
estates,  whereby  the  profits  and 
produce  thereof  were  directed  to  be 
accumulated,  and  the  beneficial  en- 
joyment thereof  was  postponed, 
should  be  made  subject  to  the  re- 
strictions thereinafter  contained, 
enacted,  "  that  no  person  shall, 
after  the  passing  of  this  act,  by 
any  deed  or  deeds,  surrender  or  sur- 
renders, will,  codicil,  or  otherwise 
howsoever,  settle  or  dispose  of  any 
real  or  personal  property,  so  and  in 
such  manner  that  the  rents,  issues, 
profits  or  produce  thereof  shall  be 
wholly  or  partially  accumulated  for 
any  longer  term  than  the  life  or 
lives  of  any  such  grantor  or  grantors, 
settlor  or  settlors,  or  the  term  of 
twenty-one  years  from  the  death  of 
any  such  grantor,  settlor,  devisor  or 
testator,  or  during  the  minority  or 
respective  minorities  of  any  person  or 
persons  tvho  shall  be  living  or  en 
ventre  sa  mere  at  the  time  of  the 
death  of  such  grantor,  devisor  or  tes- 
tator, or  during  the  minority  or  re- 
spective minorities  only  of  any  person 
or  p)ersons  who,  under  the  uses  or 
trusts  of  the  deed,  surrender,  will  or 
other  assurances  directing  such  accu- 
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miilaiions,  ivould,  for  the  time  being, 
if  of  full  age,  be  entitled  unto  the 
rents,  issues  and  profits,  or  the  in- 
terest, dividends  or  annual  produce 
so  directed  to  be  accumulated ;  and  in 
every  case  "where  any  accumulation 
shall  be  directed  otherwise  than  as 
aforesaid,  such  direction  shaU  be 
null  and  void,  and  the  rents,  issues, 
profits  and  produce  of  such  pro- 
perty so  directed  to  be  accumu- 
lated, shall,  so  long  as  the  same 
shall  be  directed  to  be  accumu- 
lated contrary  to  the  provisions  of 
this  act,  go  to  and  be  received  by 
such  person  or  persons  as  would 
have  been  entitled  thereto  if  such 
accumulation  had  not  been  di- 
rected."    Sect.  1. 

Sect.  2  provides,  "that  nothing 
in  this  act  contained  shall  extend 
to  any  provision  for  payment  of 
debts  of  any  grantor,  settlor  or 
devisor,  or  other  person  or  persons, 
or  to  any  provision  for  raising  por- 
tions for  any  child  or  children  of 
any  grantor,  settlor  or  devisor,  or 
any  child  or  children  of  any  person 
taking  any  interest  under  any  such 
conveyance,  settlement  or  devise,  or 
to  any  direction  touching  the  pro- 
duce of  timber  or  wood  upon  any 
lands  or  tenements,  but  that  all 
such  provisions  and  directions  shall 
and  may  be  made  and  given  as  if 
this  act  had  not  passed." 

The  act  was  not  to  extend  to  he- 
ritable property  in  Scotland  (s.  3  ; 
and  see  Macpherson  v.  Steivart,  28 
L.  J.,  Oh.  177),  nor  to  wills  made 
before  the  act,  unless  the  testator 
should  be  living  and  of  sound  mind 
for  twelve  calendar  months  from  its 
passing.     Sect.  4. 

The  third  section,  however,  of  the 


act  has  been  repealed  by  11  &  12 
Yict.  c.  36,  s.  41,  which  enacts  that 
the  act  "shall  in  future  apply  to 
heritable  property  in  Scotland." 

Applicability  of  the  Act. 

Where  the  direction  to  accumu- 
late is  within  the  limits  of  the  rule 
against  perpetuities,  but  exceeds 
any  of  the  periods  allowed  by  the 
act  for  accumulation,  it  wiU,  as  was 
laid  down  in  the  principal  case,  be 
void  only  for  the  excess.  Thus,  if 
accumulation  be  directed  untU  a 
legatee,  then  unborn,  attains  twenty- 
one,  the  accumulation  is  good  for 
iveniy-one  jeax&{Longdo7iy.Simson, 
12  Yes.  296);  or  if  accumulation 
were  directed  for  a  life  (ante,  p.  497) 
or  twenty-four  years,  it  would  be 
good  for  twenty-one.  lb. ;  lie  Lady 
Rosshjn's  Trust,  16  Sim.  391. 

Where,  however,  there  is  a  direc- 
tion for  accumulation  beyond  the 
limits  of  the  rule  against  perpe- 
tuities, i.  e.  for  a  period  which 
might  possibly  exceed  a  life  or  lives 
in  being  and  twenty-one  years 
after,  it  will  be  wholly  void  after  as 
it  would  have  been  before  the  act. 
Boughton  v.  James,  1  Coll.  26,  45  ; 
see  Broivne  v.  Stoughton,  14  Sim. 
369 ;  Lord  Southampton  v.  The 
Marquis  of  Hertford,  2  V.  &  B.  54; 
Marshall  v.  Holloicay,  2  Swanst. 
432  ;  Curtis  v.  Lukin,  5  Beav.  147  ; 
S.  C.  on  appeal,  1  H.  L.  Ca.  406  ; 
Scarisbricli  v.  Skelmersdale,  17  Sim. 
187;  TurvinY. Neiocome, 3 K.& J.  16. 

In  favour  of  a  charity,  however, 
the  Court  of  Chancery  will,  by 
means  of  the  doctrine  of  cy  pres, 
effectuate  the  general  intention, 
although  the  direction  to  accumu- 
late may  be  held  void.     Martin  v. 
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Marghani,  14  Sim.  230;  see  also 
A.ttorney  -  General  v.  Poulden,  3 
Hare,  555. 

Tke  provisions  of  the  first  section 
of  the  act  are  applicable,  not  only 
where  accumulation  iu  express 
terms,  or  substantially  though  in 
other  •words,  is  directed  (Shaw  v. 
Modes,  1  My.  &  Cr.  135  ;  S.  C. 
Dom.  Proc,  nom.  Evans  v.  HelUer, 
5  C.  &  F.  114;  Mathews  v.  Kehle, 
4  L.  E.,  Eq.  467  ;  3  L.  E.,  Ch.  App. 
691),  but  also  'where  a  direction  to 
accumulate  is  implied,  as  where  a 
contingent  executory  bequest  is 
made  ■which  is  liable  to  be  devested 
by  the  birth  of  issue,  and  accumu- 
lation, were  it  not  forbidden  by  the 
act,  must  necessarily  take  place, 
unto,  the  contingency  should  be 
determined.  Thus  in  Macdonald  v. 
Brijce,  2  Keen,  276,  where  the  tes- 
tator gave  the  residue  of  his  pro- 
perty to  the  eldest  son  of  A.,  and 
failing  him  to  the  next  and  other 
sons  of  A.,  and  failing  the  male 
children  of  A.  to  certain  legatees 
named  in  the  residuary  clause  ;  and 
he  directed  his  executors  to  apply 
the  dividends  of  his  residuary  pro- 
perty to  the  maintenance  of  the 
eldest  son  of  A.  during  his  minority, 
and  of  the  other  sons  in  succession 
of  A.  in  case  of  his  eldest  son  dying 
before  attaining  the  age  of  twenty- 
one.  A.'s  eldest  son  survived  the 
testator,  and  died  an  infant,  and  A. 
had  no  other  son,  and  he  and  his 
wife  were  of  a  very  advanced  age. 
The  period  allowed  by  the  statute 
for  accumulation  having  expired, 
it  was  held  by  Lord  Langdale 
M.  E.,  that  although  accumulation 
was  not  expressly  directed,  the  case 
came  within  the  act,  and  that  the 


income  of  the  residue  after  the  time 
thereby  allowed  for  accumulation 
had  expired,  until  the  contingency 
upon  which  the  residue  was  given, 
either  to  a  son  of  A.  or  the  legatees, 
should  be  determined,  belonged  to 
the  next  of  Idn.  See  also  Evans  v. 
HelUer,  5  0.  &  F.  114  ;  ^.  C.  nom. 
Shaw  V.  Rhodes,  1  My.  &  C.  135  ; 
Morgan  v.  Morgan,  4  De  G.  &  8m. 
164;  Tenchy.  Cheese,  6  De  G.,  M.  & 
G.  453,  reversing  *S'.  C  19  Beav.  3  ; 
Countess  of  Bective  v.  Hodgson,  10 
H.  L.  Ca.  156;  Wade-Gery  v. 
Handley,  1  Ch.  D.  653,  overruling 
the  remarks  of  Sir  L.  Shadwell, 
V.  C,  in  Elborne  v.  Goode,  14  Sim. 
174;  Raljjh  v.  Carrich,  5  Ch.  D.  984. 

These  decisions  do  not  appear  to 
conflict  with  the  hypothetical  case 
put  by  Lord  Eldon  (ante,  p.  504), 
inasmuch  as  in  that  case  the  accu- 
mulation is  assumed  to  take  place 
after  the  time  allowed  by  the  act, 
accidentally  and  as  incident  to 
management,  and  not  in  accord- 
ance with  the  express  or  impUed 
direction  of  the  testator. 

Where  however  property  is  di- 
rected to  be  applied  immediately 
for  particular  purposes,  but  owing 
to  the  neglect  of  trustees,  or  for 
some  other  reason,  it  is  accumulated, 
the  act  will  not  be  apjjlicable. 
Lomhe  v.  Stoughton,  12  Sim.  304  ; 
see  also  Phipps  v.  Kelynge,  2  V. 
&B.  57. 

The  concluding  words  of  the 
TheUussou  Act,  sect.  1,  must  be 
construed  to  mean  "if  such  exces- 
sive accumulation  had  not  been 
directed."  Green  v.  Gascoyne,  4 
De  G.,  Jo.  &  Sm.  565. 

A  disposition  wUl  come  within  the 
act  where  accumxilation  is  directed 
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beyond  the  time  alloTvecl,  althoiigli 
tlie  obj  ects  of  tbe  gift  may  have  a 
vested  iutorest  capable  of  alienation 
{Shaw  V.  Rhodes,  1  My.  &  Cr.  135  ; 
and  see  Oddie  v.  Broivn,  4  De  G.  & 
J.  179).  And  where  accumulations 
at  simple  as  ivell  as  at  compound  in- 
terest are  directed.  Shmv  v.  Rhodes, 
1  My.  &  Cr.  136 ;  and  see  S.  C.  5 
C.  &  F.  114,  nom.  Evans  v.  Hellier. 

As  the  Thellusson  Act  passed 
shortly  before  the  union,  it  is  not 
applicable  to  real  estate  in  Ireland 
or  the  rents  arising  therefrom  {Ellis 
V.  Maxioell,  12  Beav.  104,  111). 
The  income,  however,  arising  from 
the  rents  will  be  considered  as  a 
portion  of  the  capital  or  personal 
estate  received  from  year  to  year, 
which  cannot  be  allowed  to  accumu- 
late under  the  statute.     lb.  111. 

Nor,  it  seems,  will  the  act  apply 
in  the  case  of  a  fund  settled  by 
a  domiciled  Irishman  in  an  Irish 
settlement  on  the  marriage  of  his 
daughter,  though  the  intended  hus- 
band was  a  domiciled  Englishman. 
Heywood  v.  Jleyxoood,  29  Beav.  9. 

But  it  does  apply  to  leaseholds 
in  England  disposed  of  by  the  will 
of  a  testator,  domiciled  in  Ireland, 
because  leaseholds  being  immove- 
ables are  governed  by  the  lex  loci 
rei  sitce.  Freke  v.  Lord  Uarhury, 
ICL.  E.,  Eq.  461. 


As  to  the  Periods  for  ichich  Accu- 
mulation may  he  directed  under  the 
Act. 
Upon  reading  the  act  it  wiU  be 

observed,  that  there  are/oK>-  periods 

during  which  accumulation  may  be 

directed : — 

First,  fdr  the  life   or   lives   of 


any  grantor  or  grantors,  settlor  or 
settlors.     See  2  Prest.  Ab.  180. 

Second,  for  the  term  of  twenty- 
one  years,  from  the  death  of  any 
such  grantor,  settlor,  devisor  or 
testator.  Bengoiigh  v.  Edridge,  1 
Sim.  173;  Leives  v.  Lewes,  6  Sim. 
304 ;  Scott  V.  Earl  of  Scarborough, 
1  Beav.  154 ;  Gorst  v.  Lowndes,  1 1 
Sim.  434. 

Third,  during  the  minority  or  re- 
spective minorities  of  any  person  or 
persons,  who  shall  be  living,  or  en 
ventre  sa  mere,  at  the  time  of  the 
death  of  such  grantor,  devisor  or 
testator.  Johnson  v.  Johnson,  1 
Keen,  648  ;  Harrison  v.  Harrison, 
lb.  765  ;  Kime  v.  Welfitt,  3  Sim. 
533  ;  Arnott  v.  Bleasdale,  4  Sim. 
887  ;  Hulme  v.  Htdme,  9  Sim.  644  ; 
Easuni  V.  Appleford,  10  Sim.  274. 

Fourth,  during  the  minority  or 
respective  minorities  only  of  any 
person  or  persons,  who,  under  the 
uses  or  trusts  of  the  deed,  surrender, 
will  or  other  assurances,  directing 
such  accumulation,  would,  for  the 
time  being,  if  of  full  age,  be  en- 
titled unto  the  rents,  issues  and 
profits,  or  the  interest,  dividends 
or  annual  produce  so  directed  to  be 
accumulated.  Hcdey  v.  Bannister, 
4  Madd.  275  ;  Ellis  v.  3IaxiceU,  3 
Beav.  549;  Bryan  v.  Collins,  16 
Beav.  14,  17  ;  see  Wade-Gery  v. 
Handley,  1  Ch.  D.  653,  and  cases 
there  cited  ;  Sidney  v.  Wibner,  4 
De  G.,  Jo.  &  Sm.  84. 

Accumulation  will  onlybe  allowed 
for  one  of  the  periods  permitted  by 
the  act.  Thus,  in  the  case  of  Wil- 
son V.  Wilson,  1  Sim.,  N.  S.  288, 
where  there  was  a  direction  to  ac- 
cumulate the  income  of  trust  funds 
for  twenty-one  years  after  the  testa- 
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tor's  death,  and,  at  the  expiration  of 
that  term,  during  the  minorities  of 
the  persons  entitled  under  the  trusts, 
it  was  held  by  Lord  Cranworth, 
V.  C,  that  the  accumulation  was 
only  good  for  tho  twenty-one  years. 

And  the  same  construction  must 
be  put  upon  the  act,  when  the  ac- 
cumulation is  directed  by  a  deed  as 
by  a  will.  Ladi/  Rosslyn^s  Trust, 
16  Sim.  391. 

A  direction  by  will  to  pay  out  of 
the  testator's  property  the  premiums 
upon  a  policy  of  insurance,  effected 
by  the  testator  upon  the  life  of  an- 
other person,  is  valid  for  the  whole 
life  insured,  and  is  not  an  accumu- 
lation by  the  Thellusson  Act  (39  & 
40  Geo.  3,  c.  98)  restricted  to  twenty- 
one  years  only.  Bassil  v.  Lister, 
9  Hare,  177.  See,  however,  1  Jarm. 
Wills.  294,  3rd  ed. 

Hoiv  far  Accumulations  are  void 
under  the  first  Section  of  the 
Act. 
It  was  argued  in  the  principal 
ease,  that  the  act  was  to  be  con- 
strued by  analogy  to  the  law  of  ex- 
ecutory devises,  which  are  allowed 
only  within  certain  limits.  That  as 
tho  accumulation  might  by  j^ossi- 
hilitij  last  longer  than  twenty-one 
years  the  disposition  was  altogether 
void ;  as  a  limitation  over  of  per- 
sonal property  after  a  disposition  to 
a  man  and  the  heirs  of  his  body  is 
void,  without  regard  to  the  possible 
event,  that  they  might  be  extinct 
within  the  period  allowed  by  the 
law.  Lord  Eldon,  however,  did  not 
consider  that  there  was  any  analogy 
between  the  law  as  to  executory  de- 
vises, and  the  law  laid  down  by  the 
act ;  in  effect  that  a  trust  for  accu- 


mulation, not  exceeding  the  limits 
allowed  to  an  executory  devise, 
but  beyond  the  limits  allowed  by 
the  act,  is  void,  not  wholly  but  only 
pro  tanto.  The  distinction  is  forci- 
bly put  by  Lord  Eldon  in  a  subse- 
quent case.  "  The  true  doctrine," 
says  his  Lordship, ' '  seems  to  be,  that 
of  a  trust  for  accumulation,  which, 
prior  to  Lord  Loughborough's  Act, 
would  havo  been  good,  so  much  as 
is  now  within  the  act  will  be  good, 
but  the  excess  will  be  bad ;  but  if 
there  be  a  trust  for  accumulation, 
and  part  of  it  would  have  been  bad 
before  the  act,  that  part  remains  bad 
notwithstanding  the  act."  Marshall 
V.  Ilolloicay,  2  Swanst.  450  ;  and 
see  Lord  Southampton  v.  Marquis 
of  Hertford,  2  V.  &B.  54  ;  Crawley 
V.  Crawley,  7  Sim.  427  ;  Pride  v. 
Fooks,  2  Beav.  430  ;  Miles  v.  Dyer, 
8  Sim.  330 ;  CNeil  v.  Lucas,  2  Keen, 
313  ;  Eyre  v.  Marsden,  lb.  564 ; 
Williams  V.  Kixon,  2  Beav.  472  ; 
Blease  v.  Burgh,  lb.  221  ;  Ellis  v. 
Maxwell,  3  Beav.  587 ;  Shaw  v. 
lihodes,  1  My.  &  Cr.  135  ;  Williams 
V.  Letvis,  5  Jur.,  N.  S.  323  ;  Oddie 
V.  Broivn,  4  De  G.  &  J.  179. 

Upon  this  principle,  as  the  words 
of  the  act  allowing  accumulation 
during  the  minority  of  a  person 
have  been  held  to  mean  the  mino- 
rity of  a  person  in  esse,  a  direction 
to  accumulate  during  the  minority 
of  a  person  unborn  at  the  death  of 
the  testator  has  been  held  to  autho- 
rize accumulation  for  twenty-one 
years  from  the  death  of  tho  testa- 
tor, and  to  bo  void  beyond  that 
period.  See  Longdon  v.  Simson,  12 
Yes.  295,  there  accumulation  was 
directed  untU  legatees  not  then  born 
attained  twenty-one  ;  Sir  W.  Grant, 
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M.  R.,  held  the  direction  to  accu- 
mulate good  for  twenty-one  years 
from  the  testator's  death,  hut  void 
for  the  excess  beyond  that  period. 
"  Suppose,"  said  his  Honor,  "  in- 
stead of  a  life,  with  regard  to 
which  there  might  he  some  uncer- 
taintj^  the  testator  had  said, 
the  accumulation  should  continue 
twenty-four  years,  it  would  be  good 
for  twentj'-one  years."  See  also 
Haley  v.  Bannister,  4  Madd.  275  ; 
and  see  Ellis  v.  Maxwell,  3  Beav. 
696,  where  Lord  Langdale,  M.  E., 
said  that  the  act  "  did  not  appear 
to  permit  accumulation  during  a 
minoritj'  and  any  time  to  elapse 
between  the  death  of  the  testator 
and  the  commencement  of  the  mi- 
nority;" but  he  agreed  with  Sir 
W.  Grant  that  in  such  a  case  ac- 
cumulation for  twenty-one  j'ears 
might  take  place. 

The  period  of  twenty-one  years 
is  calculated  from  the  death  of  the 
testator,  excluding  the  day  of  his 
death.  Thus,  where  a  testator 
directed  that  the  income  of  his  pro- 
perty should  be  accumulated  for  the 
term  of  twenty-one  years  from  his 
death,  and  died  on  the  5th  of 
January,  1820,  it  was  held  by  Sir 
L.  Shadwell,  V.  C,  that  in  the  com- 
putation of  the  term  the  day  of  his 
death  was  to  be  excluded,  and  con- 
sequently that  dividends  which  be- 
came due  on  the  5th  of  January, 
1841,  were  subject  to  the  trust  for 
accumulation.  Gorst  v.  Lowndes, 
11  Sim.  434. 

Although,  according  to  the  direc- 
tions of  a  testator,  accumulations 
are  not  to  commence  for  many  years 
after  his  death,  as,  for  instance, 
upon  the  death   of  a  tenant  for 


life  or  annuitant,  the  accumulation 
nevertheless  under  the  act  must 
cease  at  the  expiration  of  twenty- 
one  years  from  the  testator's  deaths. 
Webb  V.  Well),  2  Beav.  493  ;  Shaw 
V.  Rliodes,  1  M.  &  C.  1.54  ;  Alt. -Gen. 
V.  Poulden,  3  Hare,  555  ;  NcUleton 
V.  Stephenson,  3  De  G.  &  S.  366. 

Where  trustees  are  directed  to 
accumulate  rents  for  twenty-one 
j'ears  from  the  testator's  death, 
although  the  half-year's  or  quar- 
ter's rent  does  not  fall  due  until 
after  the  expiration  of  the  term,  it 
wiU  be  apportionable  without  anj' 
violation  of  the  Thellusson  Act,  and 
that  portion  of  the  rent  which  is 
apportioned  to  the  period  falling 
within  the  twenty-one  years  wUl 
belong  to  the  persons  entitled  to 
the  benefit  of  the  term.  St.  Aulyn 
V.  St.  Auhyn,  1  Drew.  &  Sm.  611. 

Although  any  direction  to  accu- 
mulate after  the  legal  period  will  be 
considered  as  struck  out  of  the  in- 
strument, other  directions,  though 
operating  upon  the  property  out  of 
which  the  accumulations  are  directed 
to  proceed,  wiU  be  good.  Thus,  in 
Pride  v.  Fooks,  2  Beav.  430,  where 
property  was  directed  to  be  accu- 
mulated for  such  children  as  a  cer- 
tain person  should  have  at  his  death, 
with  power  to  the  trustee  to  apply 
such  part  of  the  income  as  in  his 
judgment  might  be  proper  for  their 
education  and  maintenance  during 
their  minority,  and  for  their  future 
advancement  in  life,  it  was  held  by 
Lord  Langdale,  M.E.,  that  although 
the  period  for  accumulation  under 
the  act  had  expired,  the  power  of 
maintenance  and  advancement  still 
continued.  "  The  act,"  said  his 
Lordship,  "  which  prevents  accumu-. 
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lations  applies  only  to  that  wliicli 
■was  meant  to  be  accumulated, — to 
tiio  residue  after  the  purposes  which, 
continue  lawful  are  answered  ;  not 
to  anything  which  it  was  within  the 
duty  or  the  legal  competence  of  the 
trustee  to  do,  as  against  the  accu- 
mulation, if  the  accumulation  had 
been  allowed  to  proceed;  a  great 
difference  is  indeed  effected  in  the 
parties  who  are  interested  to  oppose 
any  application  of  the  income  which 
would  otherwise  have  accumulated, 
but  no  difference  in  the  power  or 
duty  to  apply  the  income  in  a  mode 
directed  by  the  will,  which  continues 
lawful."  See  Eiji-e  v.  Marsden,  2 
Keen,  674 ;  Ellis  v.  Maxwell,  3 
Beav.  587. 

Where  there  is  a  direction  that 
accumulation  is  to  take  place  until 
the  children  of  certain  persons  born 
during  the  life  of  the  testator  shall 
attain  twenty-one,  a  child  en  ventre 
sa  mere  will  not  be  included  among 
the  number  of  such  chUdren  for  the 
purpose  of  postponing  the  period  of 
distribution.  Blasson  v.  Blasson,  2 
De  G.,  Jo.  &  Sm.  665. 

As  to  the  Persons  entitled  to  the 
Income  ivhich  aecording  to  the 
Statute  cannot  be  accumulated. 

The  statute  enacts,  "that  the  pro- 
duce of  the  property,  so  long  as  the 
same  shall  be  directed  to  be  accu- 
mulated contrary  to  the  provisions 
of  the  act,  shall  go  and  be  received 
by  such  person  or  persons  as  would 
have  been  entitled  thereto,  if  such 
accumulation  had  not  been  directed." 
Sect.  1. 

This  enactment  was  not  intended 
to  operate,  and  does  not  operate,  to 
alter  any  disposition  made  by  the 


donor,  except  the  direction  to  accu- 
miilate.  Striking  out  that,  everj'-- 
thing  else  is  left  as  before,  and  all 
the  other  directions  as  to  the  time  of 
payment,  substitution  or  any  con- 
tingencies, are  to  take  effect  aecord- 
ing to  the  true  construction  of  the 
instrument  by  which  accumulation 
is  directed,  unaltered  by  the  effect 
of  the  statute.  Uyre  v.  Marsden,  2 
Keen,  574. 

Where  the  income  of  real  estate 
is  directed  to  be  accumulated,  and 
there  is  no  residuary  devise,  or  even, 
before  1  Vict.  c.  26,  although  there 
was  a  residuary  devise,  the  subse- 
quent limitations  will  not  be  ac- 
celerated, but  the  excess  of  accu- 
mulations will  result  to  the  heir  at 
law.  JUj/re  v.  Marsden,  2  Keen, 
564;  Nettleton  \.  Stephenson,  3  De 
Gr.  &  Sm.  366  ;  Edwards  v.  Tuck,  3 
De  G.,  Mac.  &  G.  40 ;  Re  DraMeifs 
Estate,  19  Beav.  395;  Green  v. 
Gascoigne,  4  De  G.,  Jo.  &  Sm.  565  ; 
Talbot  v.  Jevers,  20  L.  E.,  Eq.  255. 

In  the  event,  however,  of  the  ex-, 
cess  of  accumulation  of  real  estate 
being  a  chattel  interest,  although 
it  will  go  to  the  heir,  nevertheless 
upon  his  death  it  wiU  devolve  upon 
his  personal  representatives.  Thus, 
in  Sewell  v.  Denny,  10  Beav.  315, 
where  a  testator  devised  his  real 
estate  to  trustees  in  fee  to  accumu- 
late until  the  youngest  chUd  of  his 
niece  attained  twenty-one,  and  then 
to  divide  it.  After  the  expiration 
of  twenty-one  years,  and  before  the 
youngest  child  attained  twenty-one, 
the  heir  of  the  testator  died.  Lord 
Langdale,  M.  E.,  in  giving  judg- 
ment, said,  "  The  act  requires  you 
to  strike  out  of  the  will  the  excess 
of  accumulation;    and   the  conse-. 


Digitized  by  Microsoft® 


512 


Gkiffiths  ;•.  Vere. 


quence  is,  that  tlie  lieir-at-laTV  of 
tlie  testator  takes,  as  undisposed  of, 
tlie  rents  accruing  beyond  the  time 
allowed  and  until  the  youngest  child 
attains  twenty-one.  But  I  am  of 
opinion  that  this  was  hut  a  limited 
and  chattel  interest,  which  on  the 
death  of  the  heir-at-law  passed  to 
her  personal  representative." 

If  the  interest  which  came  to  the 
heir  in  such  case  was  an  estate  pur 
autre  vie,  on  his  death  previous  to 
1  Yict.  c.  26,  it  would  go  to  his  heir 
{Barrett  v.  Bud,  12  Jur.  771  ;  Hal- 
ford  V.  Stains,  16  Sim.  488)  ;  on 
his  death  subsequent  to  that  act,  to 
liis  personal  representatives.  1 
Vict.  e.  26,  s.  6. 

In  wills,  however,  coming  within 
the  operation  of  the  New  Wills 
Act,  1  Vict.  c.  26,  the  void  accumu- 
lations directed  to  be  made  out  of 
real  estate,  not  comprised  in  a  re- 
siduary devise,  will  fall  into  the 
residuary  devise,  if  there  be  one, 
unless  a  contrary  intention  appear 
on  the  face  of  the  will. 

Where  jiersonal  estate,  not  being 
the  residue,  is  directed  to  be  accu- 
mulated, and  there  is  a  residuary 
bequest,  the  excess  of  accumulation 
beyond  the  period  allowed  by  the 
act  will  fall  into  the  residue  {Haley 
V.  Bannister,  4  Madd.  275  ;  O'Neill 
V.  Lucas,  2  Keen,  313;  Wehh  v. 
Wehh,  2  Beav.  493 ;  Re  Drakeleifs 
Estate,  19  Beav.  395  ;  Attorneij- 
General  v.  Poulden,  3  Hare,  555  ; 
Jones  V.  Maggs,  9  Hare,  605),  and 
will  form  part  of  the  capital.  Craiu- 
ley  V.  Crawley,  7  Sim.  427. 

Where  the  income  of  a  residue  is 
directed  to  be  accumulated,  when 
the  period  allowed  by  the  act  for 
accumulation  has  expired,   it  will 


go  not  to  the  residuary  legatee  in 
ease  it  arises  from  personal  property 
but  to  the  next  of  kin  of  the  testator 
{M'Donald  v.  Bryce,  2  Keen,  276  ; 
Pride  v.  Fooks,  2  Beav.  430; 
Elhorne  v.  Goode,  14  Sim.  165 ; 
Wilson  V.  Wilson,  1  Sim.,  N.  S. 
288 ;  Bourne  v.  Bucldon,  2  Sim., 
N.  S.  91  ;  Oddie  v.  Brown,  4  De 
Gex  &  Jo.  179  ;  Mathews  v.  Kelle, 
4  L.  E.,  Eq.  467;  3  L.  E.,  Ch.  App. 
691  ;  Simmons  v.  Pitt,  8  L.  E.,  Ch. 
App.  978 ;  Talbot  v.  Jevers,  20 
L.  E.,  Eq.  255  ;  Weatherall  v. 
Thornhurgh,  8  Ch.  D.  261),  in  case 
it  arises  from  real  property  to  his 
heir-at-law  {Halford  v.  Stains,  16 
Sim.  488  ;  Wildes  v.  Davies,  1  Sm. 
&  Giff.  475),  and  in  case  it  arises 
from  a  mixed  fond,  then  to  the  heir- 
at-law  and  next  of  kin  respectivelj', 
according  to  the  nature  of  the  fund 
by  which  it  is  produced.  Eyre  v. 
Marsden,  2  Keen,  564;  4  My.  &  Cr. 
231  ;  Edivards  v.  Tuck,  3  De  G., 
M.  &  G.  40  ;  Burt  v.  Stzirt,  10  Hare, 
415  ;  Talbot  v.  Jevers,  20  L.  E.,  Eq. 
255 ;  Ralph  v.  Carrich,  5  Ch.  D. 
984. 

Where  an  estate  is  devised  sidy'ect 
to  a  charge  which  is  directed  to  be 
accumulated,  the  excess  beyond  the 
period  allowed  by  the  act  will  sink 
for  the  benefit  of  the  devisees 
or  successive  devisees.  In  re  Clu- 
lotv's  Trust,  1  J.  &  H.  639 ;  Evans 
V.  Hellier,  1  My.  &  Cr.  135  ;  5  C.  & 
F.  114. 

But  where  a  testator  directs  a 
sum  charged  upon  an  estate  to  form 
part  of  his  residuary  estate,  and 
directs  the  residue  to  be  invested  in 
the  purchase  of  land,  the  rents  of 
which  were  to  be  accumulated,  the 
excess  of  accumulation  beyond  what 
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is  allowed  by  the  Act,  will  not  sink 
into  the  estate,  on  ■which  the  sum 
was  charged,  or  go  to  the  testator's 
heir,  hut  wiU  go  to  his  next  of  kin. 
Thus  in  Simmons  v.  Pi((,  8  L.  E., 
Ch.  App.  978,  a  testator  having 
power  to  charge  real  estates,  did  by 
deed  charge  them  with  the  paj'- 
ment,  after  the  deaths  of  himself 
and  his  wife,  of  6,000/.  and  in- 
terest, to  trustees  upon  such  trusts 
as  he  should  by  wiU  appoint.  By 
his  -will  he  directed  that  the  6,000Z. 
and  interest  should  form  part  of 
his  residuary  personal  estate,  and 
directed  the  residue  to  be  invested 
in  the  purchase  of  land,  of  which 
the  trustees  were  to  accumulate  the 
rents  in  a  manner  which  in  part  was 
void  under  the  Thellusson  Act.  It 
was  held  by  the  Lords'  Justices, 
affirming  the  decision  of  Lord 
EomiUy,  M.  E.,  that  that  part  of 
the  interest  as  to  which  the  direc- 
tions to  accumulate  were  void  went 
to  the  next  of  kin  of  the  testator, 
and  did  not  sink  into  the  estates  on 
which  it  was  charged  or  go  to  his 
heir. 

Where  there  is  an  absolute  be- 
quest of  property  to  a  legatee, 
which  is  subsequently  modified  by 
a  direction  to  accumulate  the  in- 
come thereof  for  a  period  beyond 
that  allowed  by  the  Act,  the  accu- 
mulation in  excess  of  that  thereby 
allowed  will  belong  to  the  legatee, 
as  being  the  person  who  would 
have  been  entitled  thereto  if  such 
accumulation  had  not  been  directed. 
See  Coomhe  v.  Huc/hes,  2  De  Q-., 
J.  &  S.  657.  There  a  testator  be- 
queathed his  residuary  estate  to  his 
two  sons  and  his  daughter  in  equal 
shares.     He  then  directed  that  the 

T.L.C. 


shares  of  his  sons  should  be  paid 
to  them  as  soon  as  convenient,  and 
directed  that  his  daughter's  share 
should  not  be  paid  to  her,  but  that 
the  income  should  be  accumulated 
during  the  life  of  her  husband,  and, 
upon  the  death  of  her  husband, 
should  there  be  any  child  or  children 
living,  the  property  should  be  se- 
cured for  their  benefit  and  that  of 
their  mother  ;  but  should  there  be 
no  child  or  children  living,  then 
the  share  might  be  paid  to  her  for 
her  own  use  and  benefit,  but  if  she 
died  before  her  share  became  pay- 
able, then  he  directed  it  to  be  held 
in  trust  for  his  two  sons.  The  hus- 
band was  still  living  at  the  expira- 
tion of  twenty-one  years  from  the 
death  of  the  testator.  It  was  held 
by  the  Lords  Justices,  affirming 
the  decision  of  Sir  John  Eomilly, 
M.  E.  (reported  34  Beav.  127),  that 
the  direction  to  accumulate  becom- 
ing void  at  the  end  of  twenty-one 
years  from  the  testator's  death, 
his  daughter  was  entitled  abso- 
lutely to  the  subsequent  income 
until  the  death  of  her  husband. 
"  The  husband,"  said  Lord  Justice 
Turner,  "having  outlived  the  period 
allowed  by  law  for  the  accumula- 
tion of  income,  to  whom  is  the  in- 
come to  go  ?  It  appears  to  me, 
that  there  having  been  an  absolute 
gift  in  the  first  instance,  that  gift 
takes  in  so  much  of  the  income  as 
is  not  eiiectually  disposed  of  by  the 
subsequent  limitations.  The  effect 
of  the  Statute  is,  that  so  far  as  a 
trust  for  accumulation  is  invalidated 
by  it,  the  income  goes  to  the  per- 
sons who  would  have  been  entitled 
to  it  had  there  been  no  trust  for  ac- 
cumulation. Who,  in  the  present 
L  L 


Digitized  by  Microsoft® 


514 


Griffiths  v.  Yeiie. 


case,  -would  liave  been  bo  entitled  ? 
We  may  try  tHs  by  supposing  that 
no  accumulation  had  been  directed 
during  the  life  of  the  husband. 
"We  have,  then,  trusts  declared 
which  arise  only  on  the  death  of 
the  husband,  mth  an  absence  of 
any  declaration  of  trusts  diu'ing  his 
life,  and  in  that  case  the  original 
gift  remaining  immodified,  so  far  as 
regarded  the  income  arising  during 
the  husband's  life,  the  whole  of 
that  income  would  have  gone  under 
the  original  gift.  So,  here,  the 
direction  to  accumulate  being  void 
after  the  twenty-one  years,  the  in- 
come, after  that  period,  goes  accord- 
ing to  that  gift." 

So  likewise,  in  Tricliey  v.  Triclicy, 
3  My. &K.  560,  a  testator  bequeathed 
the  residue  of  his  personal  estate  in 
trust  for  his  daughter  for  her  life, 
and  after  her  decease  for  her  child 
or  children,  and  on  failure  of  children 
for  other  relatives ;  and  there  was 
a  proviso  that  in  case  the  income  of 
his  residuary  estate  exceeded  200/J., 
the  surplus  should  accumulate  for 
the  benefit  of  the  child  or  children 
of  the  daughter,  and  on  failure 
thereof,  for  the  other  relatives 
before  named.  The  daughter  lived 
for  twenty-six  years  after  the  death 
of  the  testator.  Lord  Langdale, 
M.  E.,  held  that  the  accumulations 
of  the  income  exceeding  the  annual 
sum  of  200^.  were  good  for  twenty- 
one  years.  Thatthe  daughter  during 
the  rest  of  her  life  was  entitled  to 
the  interest  of  the  accumulated  fund, 
which  after  her  death  passed  by  the 
limitation.  And  the  accumulation 
having  ceased  at  the  end  of  the 
twenty-one  years,  from  that  time, 
during  her  life,  the  daughter  was 


entitled  to  the  whole  sum  beyond 
the  200?.,  being  the  person  who 
would  have  been  entitled  if  such 
accumulation  had  not  been  directed. 

First  Exception  as  to  Provisions  for 
Payment  of  Debts. 
With  regard  to  the  construction 
to  be  put  upon  the  second  section  of 
the  act,  viz.  "that  nothing  in  this 
act  contained  shaU.  extend  to  any 
provision  for  payment  of  debts  of 
any  grantor,  settlor  or  devisor,  or 
other  person  or  persons,"  it  has 
been  laid  down  by  Lord  St. 
Leonards,  C,  in  Barrington  v.  Lid- 
del,  2  De  G.,  M.  &  G.  480,  496, 
reversing  the  decision  of  Sir  G. 
Turner,  V.  C,  that  "the  legislature 
then  meant,  that  a  man  should, 
within  the  limit  allowed  by  law 
(i.  e.  the  rule  against  perpetuities), 
be  able  to  provide  not  only  for  his 
own  debts  but  for  the  debts  of  such 
other  persons  as  he  should  think  fit, 
it  being  perfectly  certain  that  the 
power  was  one  which  it  would  not 
be  very  dangerous  to  intrust  to  any- 
body. It  is  clear,  also,  that  the 
provision  as  to  debts  must  relate  to 
past  debts,  and  nobody  can  deny 
that,  a  man  being  able  by  his  will 
under  this  act  to  provide  for  his 
debts  generally,  this  will  include 
his  future  debts."  See  also  Bate- 
man  V.  Hotchhin,  10  Beav.  426. 

The  provision  for  pajTnent  of 
debts  excepted  from  the  act,  is  not 
confined  to  debts  existing  at  the 
date  of  the  will  or  at  the  death  of 
the  testator,  but  extends  to  any  in- 
demnity fund  to  be  accumulated  for 
the  purpose  of  meeting  future  lia- 
bilities. See  Varlo  v.  Faden,  27 
Beav.  255 ;  1  De  G.,  F.  &  J.  211. 
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Such  direction,  however,  for  the 
accumulation  of  an  indemnity  fund 
must  be  bona  fide,  and  not  merely 
colorable  for  the  purpose  of  evad- 
ing the  act  (  Varlo  v.  Faden,  27  Beav. 
265,  per  Sir  J.  Eomilly,  M.  E.) ;  and 
if  it  be  not  the  evident  intention 
of  the  testator  that  the  debts  should 
at  all  events  be  paid,  and  not  merely 
accidentally  or  upon  contingencies 
which  may  or  may  not  happen,  the 
case  -will  not  come  within  this  ex- 
ception. Mathews  v.  Kehle,  3  L.  E., 
Ch.  App.  691 ;  4  L.  E.,  Eq.  467. 

Although  a  direction,  not  limited 
in  point  of  time,  for  the  paynient  of 
debts  charged  upon  an  estate  is 
valid,  nevertheless  if  part  of  the 
estate  so  charged  is  sold  at  the  in- 
stance of  creditors  or  other  ndse,  and 
the  proceeds  applied  in  payment  of 
debts,  the  Court  cannot,  after  the 
debts  are  paid  off,  direct  an  accumu- 
lation of  the  rents  to  go  on  imtil 
there  shall  have  been  brought  to- 
gether a  fund  equal  to  the  value  of 
the  property  sold.  See  Teioart  v. 
Lau-son,  18  L.  E.,  Eq.  490. 

Second  Exception  in  favour  of  Por- 
tions. 
The  word  "portions"  in  the 
second  section  will  be  construed  as 
extending  to  "portions"  existing 
independently  of  the  instrument 
directing  the  accumulation  {Bar- 
rington  v.  Liddell,  2  De  Gex,  Mac. 
&  Gord.  480  ;  Middleton  v.  Losh,  1 
Sm.  &  Giff.  61),  and  also  to  portions 
created  by  it.  Bourne  v.  Buckton, 
2  Sim.,  N.  S.  96 ;  Barrington  v. 
Liddell,  2  De  G.,  Mac.  &  G.  498  ; 
Beech  V.  Lord  St.  Vincent,  3  De  G. 
&  Sm.  678  ;  overruling  Halford  v. 
Staines,  16  Sim.  488. 


With  regard  to  what  should  be 
deemed  portions  within  the  mean- 
ing of  the  act,  it  has  been  well 
observed  by  a  learned  judge,  that 
"there  is  no  reason  for  putting  a 
strained  interpretation  upon  the  ex- 
pression '  portions  for  children ' 
used  therein,  as  it  would  be  con- 
trary to  the  policy  of  the  act  to  do 
so,  and  would  afford  a  ready  means 
of  escaping  from  its  provisions." 
Per  Turner,  V.  C,  in  Jones  v.  Maggs, 
9  Hare,  607. 

Portions  for  children,  however, 
are  generally  understood  to  be  sums 
of  money  secured  to  them  out  of 
property  springing  from  or  settled 
upon  their  parents.  Hence,  where 
a  parent  takes  an  estate  out  of  which 
a  provision  is  made  for  the  children, 
such  provision  will  be  a  portion 
within  the  meaning  of  the  exception 
in  the  act.  Thus  in  Beech  v.  Lord 
St.  Vincent,  3  De  G.  &  Sm.  678,  the 
testator  devised  estates  to  trustees 
for  ninety-nine  years,  upon  trust  to 
raise  during  so  much  of  the  life  of 
his  only  son  as  should  fall  within 
twenty-one  years  from  the  testator's 
death,  and  also  during  such  time  of 
his  son's  life  as  there  should  be  in 
existence  any  younger  children  or 
child  of  his  son,  an  annuity  or  yearly 
sum  of  2,000^.,  and  to  invest  and 
accumulate  such  sum,  and  to  stand 
possessed  of  the  same  and  of  the 
accumulations  thereof,  upon  certain 
trusts  thereby  declared  in  favour  of 
the  son's  younger  children ;  and, 
subject  to  the  term,  the  estates 
were  devised  to  the  use  of  the  son 
for  Hfe,  with  remainder  to  the  use 
of  his  first  and  other  sons  succes- 
sively in  taU,  with  remainders  over. 
It  was  held  by  Sir  J.  L.  Knight 
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Bruce,  V.  C,  that  the  trust  for  ac- 
cumulation came  withia  the  excep- 
tion of  the  second  section,  as  being 
a  provision  "for  raising  portions" 
for  the  child  or  children  of  the  son 
■who  took  an  interest  under  the 
devise,  and  that  such  trust  was 
valid  indepeyidently  of  the  act,  it 
being  confined  to  a  life  in  esse ; 
viz.,  that  of  the  testator's  son. 

There  may,  no  doubt,  be  cases  in 
which  provisions  for  the  children 
out  of  property  in  "which  the  parents 
take  no  interest,  may  well  be  called 
portions ;  but  they  would  only  re- 
ceive that  designation  where  the 
nature  or  context  of  the  instrument 
gave  them  that  character.  Per 
Turner,  V.  C,  in  Jones  v.  ilac/gs, 
9  Hare,  607. 

Where  there  is  a  gift  to  children 
both  of  capital  and  income,  not 
made  or  secured  to  them  out  of 
property  springing  from  or  settled 
upon  their  parents,  and  there  is 
nothing  in  the  natuje  or  context  of 
the  instrument  to  impress  upon  the 
gift  the  character  of  a  portion,  it 
would  not  be  called  a  portion  in  the 
ordinarysenseoftheword,  nor  ought 
to  be  so  considered  within  the  mean- 
ing of  the  act  of  parliament.  Thus 
in  Jones  v.  Maggs,  9  Hare,  605,  the 
testatrix  gave  to  trustees  the  resi- 
duary estate,  upon  trust  to  invest 
200Z.  in  4^.  per  cent,  annuities,  and 
to  accumulate  the  dividends  until 
the  youngest  child  of  her  brother 
should  attain  twenty-one,  on  which 
event  it  was  to  be  divisible  among 
her  brother's  children  ;  and  the  tes- 
tatrix gave  the  residue,  after  the 
investment  of  the  200?.,  to  her 
brother.  It  was  held  by  Sir  George 
Turner,  Y.  C,  that  the  200?.  given 
by  the  testatrix  was  not  a  "  portion ' ' 


within  the  meaning  of  the  second 
section,  and  that  the  accumulation 
was  therefore  void  after  the  ex- 
piration of  twenty-one  years,  as  not 
coming  within  the  protection  of 
that  section.  "  In  the  present  case," 
said  his  Honor,  "  the  whole  of  the 
200?.,  with  all  the  accumulations  upon 
it,  is  given  to  the  children ;  and 
there  is  clearly  nothing  in  the 
nature  of  the  instrument,  by  which 
the  gift  is  made,  to  impress  upon  it 
the  character  of  a  portion. 

"  It  was  said,  however,  that  the 
context  of  the  will  impressed  that 
character  upon  the  gift,  as  the 
residue  is  given  to  the  parent,  and 
the  legacy  would  be  a  deduction 
from  the  residue ;  but  when  it  is 
said  that  the  legacy  is  a  deduction 
from  the  residue,  it  is  so  in  no  other 
sense  than  that  the  residue  would 
be  greater  if  the  legacy  was  not 
given.  The  legacy  is  given  out  of 
the  general  estate,  and  not  out  of 
the  residue,  and  if  this  legacy  is  to 
be  construed  to  be  a  portion,  every 
legacy  given  to  a  child  of  a  re- 
siduary legatee  must,  as  it  seems  to 
me,  be  so  construed,  and  thus  the 
act  be  whoUy  defeated."  See  also 
Eyre  v.  Marsden,  2  Keen,  564 ; 
Bourne  v.  Buchton,  2  Sim.,  N,  S. 
91. 

A  direction  to  accumulate  all  a 
person's  property,  or  even  the 
residue  (after  certain  specific  de- 
vises or  bequests),  for  the  benefit 
either  of  one  or  aU  the  children  of 
a  family,  is  not  a  provision  for 
raising  portions  within  the  meaning 
of  the  second  section.  See  Si/re  v. 
Marsden,  2  Keen,  564  ;  Bourne  v. 
Buckton,  2  Sim.,  N.  S.  91 ;  Wildes 
V.  Davies,  1  Sm.  &  Gift.  475  ;  Burt 
Y.  Sturf,.  10  Hare,  415;    Edwards 
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V.  Tuck,  3  De  G.,  M.  &  G.  40. 
See  the  observations  of  Bosanquet, 
J.,  in.  Shaio  v.  Rhodes,  1  My.  &  Or. 
154;  S.  a  5  G.  &  F.  114,  nom. 
Evans  v.  HelUer ;  Mathews  v.  Kehle, 
3  L.  E.,  Ch.  App.  691,  696,  697;  4 
L.  E.,  Eq.  467. 

A  direction,  moreover,  that  a  fund 
should  be  accumulated  and  given  to 
such  children  as  may  be  living  Tp-hen 
the  accumulations  are  to  cease  will 
not  make  it  a  portion  -within  the  ex- 
ception. See  Burt  v.  Short,  1 0  Hare, 
415.  In  Drewett  v. Pollard,  27  Beav. 
196,  a  testator  gave  a  sum  of  stock 
producing  180^.  per  annum,  in  trust 
to  pay  Ufe  annuities  of  20Z.  each  to 
seven  persons,  and  at  the  decease  of 
any,  to  accumulate  his  annuity,  and 
after  the  decease  of  the  last  annui- 
tant, to  divide  the  stock  and  accu- 
mulations amongst  the  surviving 
children  of  the  annuitants.  It  was 
held  by  Sir  J.  EomiUy,  M.  E.,  that 
the  case  did  not  come  within  the 
exceptions  of  portions,  for  children 
of  persons  take  an  interest  under 
the  wiU,  and  that  consequently  the 
trust  for  accumulation  beyond 
twenty-one  years  after  the  testator's 
death  was  void. 

Nor  is  a  direction  that  a  fund 
should  be  accumulated  and  given 
to  a  parent  for  life,  with  remainder 
to  her  children,  a  direction  for  rais- 
ing portions  within  the  meaning  of 
the  act.  See  Watt  v.  Wood,  2  Drew. 
&  Sm.  56  ;  31  L.  J.,  N.  S.,  Ch.  339. 
There  a  testator  bequeathed  a  sum 
of  money  to  trustees  to  be  invested, 
and  the  interest  to  be  accumulated 
during  the  life  of  A.  B.,  upon  whose 
death  the  capital  and  the  accimiu- 
lations  were  to  be  held  in  trust  for 
the  benefit  of  the  wife  of  A.  B.  and 


her  younger  children.  It  was  held 
by  Sir  E.  T.  Kindersley,  V.  C,  that 
this  was  not  a  bequest  for  the  pur- 
pose of  raising  portions  for  younger 
children  within  the  meaning  of  the 
second  section  of  the  Act,  and, 
therefore,  that  the  parties  entitled 
under  it,  could  only  claim  the  accu- 
mulations for  twenty-one  years  from 
the  death  of  the  testator. 

A  direction  in  a  will  to  accumulate 
rents  and  profits  of  an  estate,  up  to 
a  sum  certain,  for  portions  of  the 
children  of  a  devisee,  who  dies 
without  having  had  any  child,  is 
not  within  the  protection  of  the 
second  section  of  the  Act.  In  re 
Chdow's  Trust,  1  J.  &  H.  639. 

It  may  be  here  mentioned  that 
parties  who  are  entitled  to  a  vested 
interest  in  funds  can,  when  adult, 
have  the  accumulations  stopped,  and 
demand  the  immediate  payment  of 
such  funds  to  themselves  ( Coventry 
V.  Coventry,  2  Drew.  &  Sm.  470 ; 
Gosling  v.  Gosling,  Johns.  263;  sed 
vide  Talbot  v.  Jevers,  20  L.  E.,  Eq. 
255).  But  this  will  not  be  the  case 
where  the  bequest  is  to  a  charity. 
Harhin  v.  Masternian,  12  L.  E.,  Eq. 
659. 

The  words  "child  or  children," 
in  the  second  section  of  the  Act, 
are  not  to  be  confined  to  children 
born  at  the  time  the  instrument 
creating  the  trust  for  acciunulation 
came  into  operation,  but  may  be 
extended  to  children  thereafter  to 
come  into  existence.  Beech  v. 
Lord  St.  Vincent,  3  De  G.  &  Sm. 
685. 

It  is  perfectly  clear,  that  what- 
ever a  grantor  or  settlor  may  do 
with  regard  to  his  own  children,  he 
may  do  with  regard  to  the  children 
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of  any  other  person  as  to  past  por- 
tions or  future  portions ;  because 
there  is  no  distinction  between 
them  [Barrington  v.  Liddell,  2  De 
G.,  M.  &  G.  499),  except  that  tbe 
persons  vbose  cbildren  may  have 
portions  provided  for  them  by  a 
grantor,  settlor  or  devisor  must  be 
persons  who  take  an  interest  under 
"  such  conveyance,  settlement  or 
devise."  lb.;  Eyre  v.  Marsden,  2 
Keen,  564  ;  St.  Paul  v.  Heath,  13 
L.  J.,  N.  S.  271. 

Much  discussion  has  arisen  upon 
the  subject,  what  is  "an  interest " 
under  a  conveyance,  settlement  or 
devise  within  the  meaning  of  the 
second  section,  so  as  to  bring  a 
provision  for  raising  portions  for 
any  child  or  children  of  such  per- 
son within  the  meaning  of  such 
section. 

It  seems  that,  however  small  may 
be  the  sum  which  is  given  to  the 
parent  of  children  for  whom  por- 
tions are  provided,  it  is  an  interest 
within  the  meaning  of  the  Act,  and 
that  it  is  not  necessary  that  it  should 
arise  from  the  property  to  be  accu- 
mulated. Evans  v.  HelUer,  5  0.  & 
F.  126 ;  see  also  Barrington  v. 
Liddell,  2  De  G.,  M.  &  G.  505,  re- 
versing the  decision  of  Sir  G. 
Turner,  V.  C,  10  Hare,  429  ;  Bttrt 
V.  Sturt,  10  Hare,  415  ;  Edwards  v. 
Tuck,  3  De  G.,  M.  &  G.  605  ;  sed 
vide  Eyre  v.  Marsden,  2  Keen,  564; 
Shaio  V.  Rhodes,  1  My.  &  Cr.  135  ; 
Morgan  v.  Morgan,  4  De  G.  &  Sm. 
164;  Barrington  y.  Liddell,  10  Hare, 
429 ;  Bourne  v.  Bucldon,  2  Sim., 
N.  S.  100,  101  ;  Drewett  v.  Pollard, 
27  Beav.  196. 

Nor  is  it  necessary  that  the  in- 
terest under  the  conveyance,  settle- 


ment or  devise  should  be  given  in  the 
very  clause  which  creates  the  portion 
{Barrington  v.  Liddell,  2  De  G.,  M. 
&  G.  500 ;  Edwards  v.  Tuck,  3  De 
G.,  M.  &  G.  40),  or  exist  in  the  fund 
to  be  accumulated.  Burt  v.  Sturt, 
10  Hare,  415,  overruling  Bourne  v. 
Buchton,  2  Sim.,  N.  8.  91,  101  ; 
Morgan  v.  Morgan,  4  De  G.  &  8m. 
164. 

Third  Exception  as  to  Produce  of 
Timher  or  Wood. 
By  the  third  exception,  any  di- 
rection for  accumidation  touching 
the  produce  of  timber  or  wood  is 
valid,  provided  it  does  not  exceed 
the  limits  allowed  by  the  rule 
against  perpetuities,  in  which  case, 
independently  of  the  act,  such  di- 
rections would  be  invalid.  See 
Ferrand  v.  Wilson,  4  Hare,  344. 

Costs. 

Under  a  direction  by  will  to 
accumulate,  and  lay  out  a  certain 
sum  of  money  in  the  purchase  of 
land,  to  be  settled  to  uses  thereby 
declared,  the  costs  of  the  invest- 
ment are  to  be  paid  out  of  the  par- 
ticular sum  directed  to  be  invested. 
Givyther  v.  Allen,  1  Hare,  505. 

Where  a  fund  arisen  from  accu- 
mulations of  a  testator's  estate,  made 
after  the  period  prescribed  by  the 
act,  was  claimed  by  the  residuary 
legatees  and  by  the  next  of  kin, 
adversely  to  each  other ;  the  Court 
decided  in  favour  of  the  next  of  kin, 
and  ordered  the  costs  of  suit  to  be 
paid  out  of  the  fund  composed  of  the 
capital  of  the  residue  and  the  lawful 
accumulations,  and  out  of  the  fund 
in  dispute,  pro  rata.  Elborne  v. 
Goode,  14  Sim.  165. 
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Feh.  14,  16,  18,  1799. 
[Reported  4  Ves.   418.] 

CHAKiTtEs — Mortmain  Act,  9  GIeo.  2,  c.  36.] — Lcgacij  to  the  trus- 
tees of  a  chapel  for  Protestant  Dissenters,  to  he  applied  hy  them 
towards  the  discharge  of  the  mortgage  on  the  said  chapel,  is  void  under 
the  statute  of  9  Geo.  2,  c.  36.  The  mortgage  having  been  paid  off  hg 
other  funds  in  the  testator's  life,  the  Court  would  not  say  the  legacy 
might  not  have  been  applied  in  repairing  or  sustaining  the  chapel,  but 
teas  of  opinion  it  could  not  be  applied  to  any  other  charitable  piir- 
p)ose  (a). 

JOHN  BEOWN,  by  his  will,  dated  the  18th  of  June,  1785,  after 
giving  some  specifio  and  pecuniary  legacies,  gave  and  bequeathed  the 
residue  of  his  property  in  the  following  manner  : — 

"  The  rest  and  residue  of  my  estate  and  effects,  of  what  kind  soever, 
I  direct  may  be  disposed  of,  and  the  money  arising  from  the  sale  to 
be  paid  unto  my  said  trustees,  to  be  by  them  invested  in  the  public 
funds,  or  in  some  other  good  security  at  their  discretion,  and  the 
interest  thereof  to  be  paid  to  my  dear  wife,  Elizabeth,  during  her 
natm'al  life ;  at  her  decease  I  direct  that  the  sum  of  500/.  be  paid  to 
the  trustees  of  the  chapel  in  Essex  Street  (whereof  the  Reverend  Mr. 
Lindsay  and  the  Reverend  Doctor  Disney  are  ministers),  to  be  applied 
by  them  towards  the  discharge  of  the  niortgage  on  the  said  chapel." 
And  after  giving  certain  pecuniary  legacies  the  testator  directed  the 
residue  "  to  be  equally  divided  between  Josiah  Messer  aforesaid,  and 
John,  the  son  of  my  very  worthy  and  much  respected  friend  and 
partner,  Thomas  Corbyn,  share  and  share  alike." 

(a)  Those  parts  of  the  report  of  this      of  legacies  have    been    omilted  iu  this 
case  relating  to  the  lapsing'  and  vesting       edition. 
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The  testator  appointed French  and  Josiah  Messer,  whom  he 

had  nominated  as  trustees,  and Stacey,  to  be  his  executors. 

By  a  codicil,  dated  the  13th  of  August,  1787,  after  giving  some 
legacies,  he  proceeded  thus : — 

"At  the  decease  of  my  dear  wife  I  give  unto  Thomas  Eogers, 
Matthew  Twogood  and  Michael  Dodson,  Esquires,  treasurers  to  the 
new  Academical  Institution  among  Protestant  Dissenters,  or  to  the 
treasurers  at  the  time,  the  sum  of  2,000/.,  to  be  by  them  applied  upon 
the  purposes  of  the  said  institution,  the  remainder,  after  payment  of 
all  legacies,  &c.,  as  before  directed  by  my  will." 

The  testator  died  in  1788.  Elizabeth  Brown,  his  widow,  died  upon 
the  24th  of  December,  1797. 

John  Barker,  one  of  the  children  of  the  testator's  sister  Elizabeth, 
died  during  the  life  of  the  testator ;  leaving  a  widow  and  children. 
Christopher  Barker,  another  son  of  the  testator's  sister,  died  soon 
after  the  death  of  the  testator,  but  during  the  life  of  his  widow. 

The  bni  was  filed  by  John  Corbyn,  one  of  the  residuary  legatees, 
praying  an  account  of  the  personal  estate,  debts,  &c.,  and  that  the 
legacy  of  500/.  to  the  trustees  of  the  Essex  Street  Chapel,  and  the 
legacy  of  2,000/.  to  the  treasurers  of  the  Academical  Institution  for 
Protestant  Dissenters,  may  be  declared  void  and  to  have  fallen  into 
the  residue. 

The  trustees  for  the  chapel  in  Essex  Street  by  their  answer  stated, 
that  they  believe  the  chapel,  or  the  equity  of  redemption  thereof,  sub- 
ject to  a  mortgage,  upon  which  was  then  due  the  sum  of  886/.  10s.  and 
some  interest,  was  in  January,  1783,  conveyed  to  and  vested  in 
certain  trustees  in  fee  simple,  for  the  public  worship  and  service  of 
Almighty  Grod  therein;  and  that  the  said  chapel  and  premises 
belonging  to  the  same  were  on  or  about  the  25th  of  March,  1779, 
conveyed  to  the  defendant  Grodfrey  Kettle,  in  fee  simple,  for  the 
purpose  of  securing  the  repayment  of  1,000/.  and  interest :  which 
principal  sum  had  been  previously  advanced  by  the  Eev.  Theophilus 
Lindsay  upon  the  security  of  the  said  premises,  and  for  whose  benefit 
Godfrey  Kettle  was  a  trustee. 

They  admit  that  on  or  about  the  6th  of  December,  1781,  the  sum 
of  113/.  10s.,  part  of  the  said  sum  of  1,000/.  was  paid  oif  and  dis- 
charged; and  that  the  sum  of  886/.  10s.,  being  the  remainder  of  the 
said  sum  of  1,000/.,  was  paid  oif  and  discharged  on  or  before  the  19th 
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of  March,  1785,  by  a  donation  by  one  Mr.  Brooksbank ;  and  that  the 
same  premises  were  reoonveyed  by  the  defendant  Xettle  by  the  direc- 
tion of  TheophUus  Lindsay  to  the  persons  who  were  at  that  time 
trustees  of  the  chapel ;  and  they  say  the  said  mortgage  was  so  paid 
off  and  discharged  in  the  life  of  the  testator  and  before  the  date  and 
execution  of  his  will. 

The  bill  stated  that  the  Academical  Institution  mentioned  in  the 
codicil  was  formed  for  teaching  and  promoting  certain  religious  tenets 
and  sentiments  which  differ  from  the  established  religion ;  that  certain 
lands  at  Hackney  Avere  vested  in  trustees  for  the  pm-poses  of  the  said 
institution ;  and  part  of  the  institution  was,  that  it  should  be  for  ever 
carried  on  upon  the  said  premises.  The  bill  then  suggested  that  at 
the  death  of  Elizabeth  Brown  the  institution  had  ceased ;  but  upon 
the  answers  of  the  trustees  this  part  of  the  bill  was  given  up. 

The  questions  were,  first,  whether  the  legacy  to  the  Essex  Street 
Chapel  was  void  within  the  statute  («) . 

Secondly,  if  the  legacy  was  not  void  by  the  statute,  whether,  the 
express  purpose  of  it  having  been  satisfied  by  other  means,  that 
institution  could  have  the  benefit  of  it  for  any  other  purpose. 

Mr.  Oiccii  for  the  plaintiff,  and  Mr.  Richards  for  the  defendant 
Messer,  the  other  residuary  legatee.  The  question  upon  the  statute 
seems  so  clear  that  it  is  scarcely  possible  to  argue  it  without  hearing 
what  can  be  said  in  support  of  the  legacy.  It  cannot  be  distinguished 
from  a  bequest  of  a  term  for  years,  or  a  direction  to  the  trustees  to 
pui'chase  a  term  for  years.  In  Widmore  v.  The  Governors  of  Queen 
Anne's  Bounty,  1  Bro.  0.  G.  13  n.,  33  n.,  the  legacy  was  held  void 
upon  the  ground  that  now,  by  the  regulations  that  corporation  has 
made,  everything  given  to  them  must  be  laid  out  in  land.  There  is 
no  difference  between  giving  a  mortgage  to  a  charity  and  giving  a  sum 
of  money  to  be  laid  out  upon  a  mortgage.  There  is  an  apparent  dis- 
tinction between  this  case  and  those  in  which  gifts  of  money  to  be  laid 
out  upon  land  already  in  mortmain  have  been  sustained ;  as  where 
money  is  bequeathed  to  beautify  or  repair  a  chapel  already  erected. 

Upon  the  second  question,  supposing  this  legacy  not  void  by  the 
statute,  the  mortgage  having  been  paid  off,  and  therefore  the  object  of 
the  legacy  not  being  in  existence,  it  is  adeemed  like  a  legacy  of  a 

[a)  9  Geo.  2,  c.  36. 
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horse,  which  does  not  exist  at  the  death  of  the  testator.  The  parti- 
cular object  cannot  now  be  answered.  There  is  no  such  inciimbrance 
to  be  removed.  The  legacy  is  given  only  for  the  special  purpose  of 
paying  off  that  incumbrance,  not  for  the  general  purposes  of  the 
institution.  There  is  no  intimation  of  an  intention  to  give  them  this 
legacy,  in  case  the  mortgage  was  removed.  If  a  legacy  is  given  for 
the  purpose  of  building  a  church,  and  they  will  not  take  it  for  that 
purpose,  the  legacy  is  gone.  Attorney- General  v.  The  Bkliop  of 
Oxford,  1  Bro.  C.  C.  444,  n.  {b). 

There  is  no  general  charitable  intention,  under  which  the  Crown  can 
have  a  right  to  appoint,  the  particular  purpose  having  failed.  It  may 
be  doubtful  whether  this  institution  is  a  charity.  It  is  to  support  a 
chapel  in  which  are  to  be  received  such  persons  as  choose  to  attend 
their  mode  of  worship  differing  from  the  established  church.  Is  that 
a  charity  ;  and  shall  this  fund  go  as  a  sum  devoted  generally  to  chari- 
table purposes,  and  to  be  applied  by  the  Crown  ?  The  particular 
object  has  failed :  there  is  no  intimation  of  any  other ;  and  there  is 
no  general  charitable  purpose. 

Mr.  Pirjott  and  Mr.  Romilly,  for  the  trustees  of  the  Essex  Street 
Chapel,  defendants. — This  is  undoubtedly  a  charitable  purpose.  At- 
torney-General'^. Cock,  2  Yes.  273. 

As  to  the  objection  upon  the  statute,  this  is  an  interest  in  land 
already  in  mortmain  ;  therefore  it  does  not  fall  within  the  authorities, 
that  a  mortgage,  or  a  lease,  or  a  rent,  is  within  the  statute.  That 
only  holds  where  the  land  is  not  already  in  mortmaia  ;  but  you  may 
lay  out  money  upon  land  already  in  mortmain.  It  was  not  the  object 
of  the  statute  to  prevent  land  already  in  mortmain  from  being  im- 
proved. The  object  was  to  prevent  new  land  from  being  brought  into 
mortmain.  It  is  assumed,  that  giving  money  to  pay  off  a  mortgage 
is  exactly  the  same  as  if  the  mortgagee  Avas  to  give  the  mortgage ;  but 
it  would  not  be  unlawful  for  a  mortgagee  to  give  the  mortgage 
directly,  if  the  land  Avas  already  in  mortmain.  The  mortgagee  might 
by  his  will  have  given  the  mortgage  to  these  tnistees,  having  the 
equity  of  his  redemption.  A  mortgage  is  certainly  considered  merely 
as  a  debt ;  though  in  strictness  the  mortgagee  has  the  legal  estate. 
A  devise  of  a  mortgage  would  be  only  removing  the  incumbrance, 

(b)  Sec  the  end  of  that  cause  stated  in  the  judgment  from  the  Ecgiotrar'a  Book. 
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and  improving  property  already  in  mortmain.  It  would  not  be 
bringing  new  land  into  mortmain,  and  to  prevent  that  is  the  prin- 
ciple of  the  statute,  as  Lord  Camden  held  in  JVklmore  v.  The 
Governors  of  Queen  Anne's  JBounti/;  and  that  distinction,  that  a 
bequest  of  money  to  be  laid  out  in  land  is  good,  if  the  land  is  already 
in  mortmain,  and  void  if  not,  prevailed  in  Brodic  v.  The  Duke  of 
Chandos  and  The  Attorney-General  v.  Hutchinson  (c),  and  in  other 
cases.  Glulh  v.  The  Attorney-General;  Harris  v.  Barnes,  Amb. 
373,  651 ;  Attorney-General  v.  The  Bishop  of  Chester,  1  Bro.  0.  C. 
444.  The  statute  had  two  objects :  first,  to  prevent  the  disinheriting 
of  heirs  ;  secondly,  to  prevent  putting  lands  into  a  state  of  perpetuity. 
The  principle  with  respect  to  the  second  object  is,  that  the  land  is 
taken  out  of  circulation.  Upon  that  principle  it  has  been  decided, 
that  a  bequest  of  money  to  be  laid  out  upon  land  already  in  mortmain, 
no  matter  to  what  amount,  is  good.  That  principle  reaches  this 
case.  Where  property  is  given  to  disencumber  an  estate  already  in 
mortmain,  it  is  in  point  of  principle  the  same  as  if  it  is  given  to 
improve  land  already  in  mortmain.  The  Court  have  gone  so  far  as 
to  say,  that  where  the  land  is  given  by  another  person,  the  money  may 
be  used ;  so,  where  the  body,  for  whose  benefit  the  bequest  is  made, 
had  land  already  in  mortmain.  The  Court  have  availed  themselves  of 
all  those  distinctions,  and  have  constantly  said  the  bequest  should  be 
supported,  unless  it  is  to  purchase  land  and  bring  new  land  into 
mortmain. 

Many  cases  upon  the  statute  are  to  be  looked  on  as  cases  of  positive 
law,  and  are  not  within  the  principle. 

Upon  the  second  point,  this  disposition  was  intended  substantially 
for  the  benefit  of  the  chapel.  The  application  of  the  money  is  directed 
to  that  which  the  testator  might  think  the  most  urgent  purpose ;  but 
the  existence  of  the  mortgage  is  not  of  the  essence  of  the  gift.  The 
gift  is  to  the  trustees.  The  application  is  to  be  by  them,  not  by  the 
executors.  It  would  be  a  singular  construction  that,  because  the 
testator  has  pointed  out  the  mode  in  which  he  wished  this  legacy, 
intended  substantially  as  a  benefit  to  the  chapel,  to  be  applied,  that 
should  be  tximed  into  a  condition  precedent  in  a  Com-t  of  Justice, 
which  is  favourable  to  charities.  The  direction  to  apply  the  money 
distinguishes  between  the  objects  and  the  mode,  a  distinction  fre- 

(c)  Cited  in  The  Attornetj-General  v.  The  Bishop  of  Cluster,  1  Bro.  C.  C.  444. 
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quently  laid  down  by  Lord  Thurlow.  The  object  was  the  chapel. 
The  application  directed  was  only  the  mode ;  that  which  the  testator 
thought  the  best  application  for  the  benefit  of  that  object.  This 
differs  essentially  from  The  Attorney- General  v.  The  Bishop  of  Oaford; 
there  was  no  election  to  repair  the  church,  or  to  build  the  chapel ;  the 
only  object  was  to  build  a  church.  In  such  cases  vanity  is  the  object 
of  the  testator ;  to  raise  a  monument  to  his  own  name :  but  it  cannot 
be  said  this  testator  had  any  such  intention  of  commemorating  him- 
self. The  ademption  of  a  legacy  depends  upon  the  testator,  who  must 
do  some  act  to  adeem ;  as  where  a  specific  legacy  is  sold  by  the 
testator.  According  to  this  argument,  it  would  depend  upon  the  act, 
not  of  the  testator,  but  the  trustees ;  upon  the  accident,  whether  they 
should  apply  any  other  fund  to  pay  off  this  mortgage  or  not.  Sup- 
pose it  had  been  paid  off  in  part  only  by  Brooksbank's  donation; 
upon  this  ground  it  must  be  contended  that  the  legacy  is  good  only 
to  the  extent  of  what  remained  due.  They  might  go  farther,  and  say 
nothing  was  due. 

Consider  this  as  a  legacy  to  an  individual,  to  be  applied  towards 
paying  off  a  mortgage  supposing  him  seised  in  fee.  It  would  be  con- 
sidered as  a  legacy  for  his  benefit ;  and  if  he  did  not  want  it  for  the 
pui-pose  of  paying  off  the  mortgage,  the  Court  would  never  compel 
him  so  to  apply  it.  There  are  not  many  cases  to  be  found  upon  the 
subject.  In  2  Leon.  154,  and  3  Leon.  65,  the  devise  of  a  rentcharge 
to  a  son  towards  his  education  and  bringing  up  in  learning  was  held 
not  conditional.  The  same  construction  was  made  upon  a  legacy  to 
place  a  boy  out  apprentice,  in  Barlow  v.  Grant,  1  Vern.  255,  and 
'Neull  V.  Nevill,  2  Vern.  431.  There  are,  however,  many  cases  in 
this  Court  of  the  same  nature;  as  where  a  legacy  is  given  for  the 
maintenance  and  education  of  children,  it  has  been  ordered  to  accu- 
mulate for  their  benefit,  if  the  father  is  of  ability  to  maintain  them  {d). 
So  upon  a  legacy  for  mourning,  or  for  a  ring,  it  has  never  been  held 
that  the  legatee  is  to  be  compelled  to  that  application. 

It  must  be  said,  that  the  only  wish  of  this  testator  was,  that  there 
should  be  no  mortgage  upon  this  chapel,  but  he  did  not  care  for  the 
benefit  of  it  in  any  other  respect.  That  is  not  a  rational  object,  nor 
could  it  be  attained ;  for  suppose  the  trustees  thought  any  other  mode 

[d)  Andreics  T.  rartingtoii,  3  Ero.  C.  C.  in  that  case,  see  MosteY.  Pratt,  3  Ves.  730, 
CO.  But  as  to  the  strict  rule  that  prevailed       and  Mundy  v.  Earl  Iloice,  i  Bro.  C.  C.  223. 


Digitized  by  Microsoft® 


OoRBTN  i\  French.  525 

better,  they  might  pay  ofE  the  mortgage  and  immediately  make 
another,  and  apply  the  money  to  any  other  purpose  in  their  opinion 
more  henefioial.  Suppose  two  testators,  knowing  of  this  mortgage, 
had  each  bequeathed  500/.  for  the  purpose  of  paying  it  off,  what  is  to 
be  done  ?  Is  there  to  be  a  contribution  ?  It  is  perfectly  clear  the 
object  of  both  is  to  advance  the  general  purpose  of  the  charity.  This 
mortgage  is  not  directed  to  be  paid  off  till  after  the  death  of  the 
testator's  wife.  Suppose,  the  mortgage  having  been  paid  off,  a  second 
mortgage  had  been  made  before  the  death  of  his  wife!  If  the  case 
bears  any  resemblance  to  the  cases  of  ademption,  the  legacy  could  not 
be  applied  to  that  mortgage ;  but  there  can  be  no  doubt,  there  being 
at  the  time  the  Court  was  to  act  upon  it  a  mortgage,  the  charity 
wanting  the  legacy  for  the  express  purpose  for  which  it  was  given,  the 
application  would  be  made. 

Mr.  Owen,  in  reply. — By  the  express  words  of  the  will,  the  ap- 
plication is  confined  to  that  particular  mortgage.  Paying  off  that 
mortgage  is,  in  other  words,  purchasing  a  term  of  500  years  in  land. 
It  is  so  considered  by  the  defendants,  who  contend  that  a  devise  of 
the  mortgage  itself  would  be  good ;  but  the  statute  is  not  confined  to 
land,  but  extends  to  any  interest  in  land.  This  is  absolutely  an 
estate  in  land.  How  are  the  trustees  to  get  this  estate?  After  a 
certain  time  it  is  an  absolute  estate  in  the  mortgagee.  Upon  a  bill  for 
redemption,  there  must  be  a  reconveyance  of  the  legal  estate.  There  is 
not  an  end  of  it  merely  by  paying  the  money.  In  the  case  of  a 
legacy  to  A.  for  the  benefit  of  his  children,  the  children  are  the  sole 
object;  and  if  they  die  there  is  an  end  of  it.  So  in  this  case  the 
paying  off  this  mortgage  is  the  sole  object.  It  is  incumbent  upon 
these  trustees  to  show  a  trust,  to  which  this  legacy  is  to  be  applied. 

Sir  B.  P.  Arden,  M.  It. — This  is  certainly  a  charity.  I  feel  great 
difficulty  in  saying  this  is  not  an  interest  in  land.  If  the  mortgage 
itself  was  devised  to  a  charity,  it  would  be  clearly  void.  The  executor 
would  be  deprived  of  an  interest  in  land ;  and  that  interest  would  be 
given  by  will  to  a  charitable  purpose. 

In  The  Attorney-Geneml  v.  Andrew  (3  Yes.  633),  the  Lord  Chan- 
cellor has  thought  it  not  clear  that  the  charitable  disposition  shall  not 
be  carried  into  execution,  though  Trinity  College  refuses  it ;  and  it 
was  referred  to  the  Master  with  that  view,     I  suppose  that  proceeded 
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from  the  double  object,  and  the  interest  of  the  other  party,  Merchant 
Taylor's  School.  It  may  be  inferred,  that  if  the  testator  had  known 
the  college  would  not  have  accepted  it,  he  would  have  provided  for 
the  other  object. 

If  a  trustee  for  a  charity  had  contracted  for  the  purchase  of  an 
estate,  would  not  a  sum  of  money,  bequeathed  to  enable  him  to  com- 
plete that  purchase,  be  within  the  statute  ? 

For  the  Trustees. — I  should  feel  a  difficulty  in  the  case  of  a  con- 
tract only.  The  trustee  would  have  only  an  equitable  estate ;  but  a 
mortgagor  is  alwaj^s  considered  as  owner  of  the  estate,  with  an  in- 
cumbrance upon  it. 

The  Master  of  the  EoUs  was  inclined  to  direct  an  inquiry  into  the 
nature  of  this  chapel ;  but  afterwards  observing,  that  it  appeared  by 
the  will  that  there  were  ministers,  he  seemed  to  think  that  would 
prevent  the  necessity  of  the  inquiry.  However,  it  was  admitted  on 
both  sides,  that  this  chapel  was  used  for  the  purpose  of  public  worship, 
by  a  society  of  Protestant  Dissenters,  and  was  duly  licensed  under  the 
Toleration  Act. 

Sir  a.  P.  Ardeii,  M.  E. — The  question  as  to  the  legacy  of  500/. 
under  this  will  is,  whether,  under  the  late  statute  (e),  or  on  account 
of  the  nature  of  the  application  of  the  money  to  the  particular  purpose 
therein  mentioned,  it  is  good  or  void. 

It  is  insisted,  that  this  being  in  its  nature  a  charitable  use,  the 
bequest  of  this  money  to  be  applied  in  redemption  of  the  mortgage  is 
within  the  Statute  of  Mortmain,  commonly  so  called,  but  very  im- 
properly ;  for  it  does  not  prevent  the  alienation  of  land  in  mortmain  ; 
nor  was  that  the  object  of  the  act.  It  has  nothing  to  do  with  that. 
The  object  was  to  prevent  devises  of  land,  or  any  interest  in  land,  or 
bequests  of  money  to  be  laid  out  in  any  such  interest,  for  any  chari- 
table use  whatsoever. 

It  is  likewise  insisted,  that  if  this  legacy  is  not  void  imder  that 
statute,  inasmuch  as  at  the  death  of  the  testator  the  mortgage  was 
paid  off,  and  therefore  that  object  cannot  now  be  attained,  it  is  not 
applicable  to  any  other  pm-pose  for  the  benefit  of  that  society ;  and  as 
the  object  pointed  out  by  the  will  cannot  arise,  the  fund  wiU  belong  to 

(c)  9  Geo.  2,  <;.  30. 
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residuary  legatees.  I  am  in  their  favour  upon  both  points  ;  but  it  is 
not  necessary  to  dwell  long  upon  the  second,  if  I  am  right  upon  the 
first. 

It  was  insisted,  and  with  success,  that  though  the  construction  of 
this  statute  has  been  extremely  rigorous,  and  many  determinations 
upon  it  have  been  thought  to  carry  it  even  beyond  what  the  legislature 
had  in  contemplation  at  the  time ;  as,  for  instance,  when  part  of  a 
residue  given  to  a  charity  consists  of  mortgages,  or  other  securities 
upon  land,  though  it  was  held  that  it  was  not  an  immediate  gift  of  an 
interest  in  land,  being  only  what  should  remain  after  the  debts  were 
paid,  and  it  was  melted  into  money,  it  was  determined  that,  as  to  so 
much  of  the  residue  as  consisted  of  securities  upon  land,  the  charity 
could  not  take  any  part  of  the  residue  so  constituted  (/) ;  yet  there 
have  been  repeated  determinations  that  it  is  competent  to  a  testator, 
though  not  to  give  directly  any  interest  in  land  to  a  charitable  use,  to 
leave  a  sum  of  money  for  the  purpose  of  meliorating,  as  it  is  called, 
any  land,  or  for  beautifying,  sustaining  or  repairing  bmldings,  already 
vested  in  trustees  for  charitable  uses ;  and  no  doubt,  I  believe,  is  now 
entertained  upon  it ;  and  many  cases  have  been  determined  upon  the 
distinction,  whether  it  is  clear  the  testator  meant  the  money  to  be 
applied  in  erecting,  sustaining  or  repairing  buildings,  upon  land  already 
vested  in  trustees  for  charitable  uses,  or  had  any  object  of  having  fresh 
land  purchased  for  that  purpose  (</).     It  is  said,  this  case  is  analogous 
to  those  cases  in  which  the  Court  has  established,  in  favour  of  a 
charity,  a  disposition  not  of  an  interest  in  land,  or  of  a  sum  of  money 
bequeathed  for  the  purchase  of  any  interest  in  land,  but  for  the  purpose 
of  meliorating  an  estate  already  vested  in  t^'ustees  for  charitable  uses. 
I  am  of  o]pinion  that  cannot  be  considered  as  the  true  construction  of 
this  gift.     The  words  of  the  statute,  which  go  far  beyond  the  title, 
are  very  express.     It  is  called  an  act  to  restrain  the  disposition  of 
lands,  whereby  the  same  become  unalienable.     It  then  recites  that 
gifts  or  alienations  of  lands,  tenements  or  hereditaments,  in  mortmain, 
are  restrained  by  Magna   Charta,   and  other  laws,  as   against  the 
common  utility  ;  nevertheless,  this  public  mischief  has  of  late  greatly 
increased  by  many  large  and  improvident  alienations  or  dispositions  to 

(/)  Piclcerin(jy.  Lord  Stamford,  2  Ves.  Amb.   635;  Attorney-General  -v.  jifcyrick, 

jiin.  272,  581  ;   3  Ves.  332,  492  ;  Bowse  v.  2  Ves.  44. 

Chapman,  4  Ves.  542  ;  Xnapp  v.  Williams,  (g)  See  Blandford  v.  Thackerell,  2  Ves. 

iYea. iSO, a.;  Attorney-General Y.Caldieell,  juu.  238. 
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uses,  called  charitable  uses  (not  dispositions  in  mortmain) ;  and  the 
first  clause  enacts,  that  no  manors,  lands,  tenements,  rents,  advowsons 
or  other  hereditaments,  corporeal  or  incorporeal  whatsoever,  nor  any 
sum  or  sums  of  money,  goods,  chattels,  stocks  in  the  public  funds, 
securities  for  money,  or  any  other  personal  estate  whatsoever,  to  be 
laid  out  or  disposed  of  in  the  purchase  of  any  lands,  tenements  or 
hereditaments,  shall  be  conveyed  or  settled  to  or  upon  any  person  or 
persons,  bodies  politic  or  corporate  (that  is  the  only  case  in  which  it 
could  be  in  mortmain),  or  otherwise  for  any  estate  or  interest  what- 
soever, or  anyways  charged  or  incumbered  by  any  person  or  persons 
whatsoever,  in  trust  or  for  the  benefit  of  any  charitable  uses  what- 
soever, unless  such  gift,  conveyance,  &c.,  of  any  such  lands,  &c., 
money  or  personal  estate  (other  than  stocks  in  the  public  funds),  be 
made  by  deed  indented,  sealed  and  delivered  in  the  presence  of  two 
witnesses,  twelve  months  before  the  death  of  the  donor  or  grantor, 
and  enrolled  in  the  Com't  of  Chancery  within  six  months  after  execu- 
tion ;  and  unless  such  stocks  be  transferred  six  months  before  the 
death  of  such  donor  or  grantor,  and  unless  the  same  be  made  to  take 
effect  ia  possession  for  the  charitable  use  intended  immediately,  and 
be  without  any  power  of  revocation,  &c. ;  and  also  subject  to  the 
provision  by  the  second  clause  in  favour  of  purchasers  hona  fide  for 
valuable  consideration. 

The  thu'd  clause  enacts,  that  all  gifts,  grants,  conveyances,  &c.,  of 
any  lands,  tenements  or  other  hereditaments,  or  of  any  estate  or 
interest  therein,  or  of  any  charge  or  incumbrance  affecting  or  to  affect 
any  lands,  tenements  or  hereditaments,  or  of  any  stock,  money,  goods, 
chattels,  or  other  personal  estate,  or  securities  for  money  to  be  laid  out 
or  disposed  of  in  the  purchase  of  any  lands,  tenements,  or  heredita- 
ments, or  of  any  estate  or  interest  therein,  or  of  any  charge  or  incum- 
brance affecting  or  to  affect  the  same,  to  or  in  trust  for  any  charitable 
use  whatsoever,  made  in  any  other  manner  than  by  the  act  is  directed, 
shall  be  absolutely  void. 

Upon  the  third  clause  this  question  arises,  whether  this  is  or  is  not 
a  legacy  to  be  applied  in  the  purchase  of  an  interest  in  land,  or  a 
charge  or  incumbrance  affecting  the  same  ?  I  am  of  opinion  this  is 
directly  in  words  given  for  that  purpose.  Without  all  question,  unless 
the  other  argument  is  resorted  to,  it  is  a  direction  to  apply  this  money 
in  the  purchase  of  that  interest  then  affecting  those  premises. 
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But  it  is  said  those  premises  were  already  appropriated  to  the  same 
iise  for  which  this  mortgage  was  to  be  redeemed ;  and  it  is  further 
insisted,  that  if  the  testator  had  heen  himself  the  mortgagee,  and  had 
directly  given  the  mortgage  by  his  will  to  these  trustees,  having  the 
equity  of  redemption,  it  is  something  like  beautifying,  sustaining 
or  repairing  buildings,  money  given  to  be  laid  out  upon  land  already 
vested  in  trustees  for  a  charitable  use  :  but  I  deny  that.  The  land 
was  never  given  to  that  charitable  purpose.  This  is  an  interest  in  the 
land  never  given  to  that  piu^ose.  They  had  aU  the  estate  but  this 
mortgage  interest,  and  the  purpose  was  to  give  those  trustees  who  had 
the  estate  subject  to  this  interest,  which  is  in  other  persons,  a  larger 
and  more  extensive  interest  than  they  had  before.  I  am  of  opinion 
it  is  within  the  statute.  It  is  nothing  but  a  sum  of  money  given  for 
the  purpose  of  procuring  first,  and  then  conveying  to  the  trustees, 
this  further,  greater  and  more  extensive  interest  than  they  had  before. 
I  should  be  sorry  to  refine  upon  the  statute,  or  to  be  more  rigorous 
in  the  construction  than  former  decisions  warrant :  not  that  I  wish  to 
defeat  the  statute,  but  I  wish  fairly  to  construe  it. 

The  Coiu't  has  gone  so  far  as  to  hold,  that  a  sum  of  money  secured 
upon  turnpike  tolls  is  an  interest  in  land  within  the  act  («).  This  is 
not  like  the  case  of  a  building.  It  is  very  unfortunate  that  the  tes- 
tator in  such  a  case  should  have  taken  this  method  of  giving  it,  for 
he  might  have  done  it  in  a  more  direct  way ;  and  I  am  aware  that  all 
these  refinements  upon  the  statute  are  not  using  it  for  the  purpose  for 
which  it  was  intended.  If  a  man  devises  his  lands  to  be  sold,  and 
directs  the  money  to  be  applied  to  a  charitable  use,  the  statute  says  it 
is  void  (i).  I  put  a  case,  the  answer  to  which  I  expected.  It  is  said, 
that  if  the  trustee  for  a  charity  has  got  any  interest  in  land,  the  in- 
creasing that  interest  or  applying  money  by  will  to  make  it  good  is 
not  an  interest  in  land  within  the  statute.  I  put  the  case  of  the 
trustee  having  contracted  for  the  purchase  of  an  estate,  and  money 
being  left  to  enable  him  to  complete  that  purchase.  The  counsel  for 
the  charity  could  not  say  that  would  not  be  within  the  statute.  Supr 
pose  a  part  of  the  money  was  paid  and  part  not,  if  the  whole  could 
not  be  applied  no  part  could.  Where  is  the  difference  ?  Till  the 
mortgage  was  paid  off  the  trustees  had  not  that  purchase.     I  am 

(a)  Knapp  v.  Williams,  4  Ves.  430,  u. 
,  (S)  Ciirtis  V.  Sutton,  14  Ves.  .537. 

T.I,.C.  M    M 
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therefore  of  opinion  that  this  sum  of  money  bequeathed  to  redeem 
the  mortgage  upon  this  chapel  is  void  by  the  statute. 

If  I  am  right  upon  that  point,  perhaps  the  other  consideration  is 
immaterial ;  but  as  the  point  was  made  I  will  say  a  few  words  upon 
it,  for  the  purpose  of  having  The  Attorney-General  v.  The  Bishop  of 
Oxford  (1  Bro.  0.  0.  444  n.  b),  which  has  been  mistaken,  perfectly 
understood. 

It  is  said,  supposing  this  legacy  is  not  void  by  the  statute,  it  is  not 
so  confined  to  the  purpose  of  paying  off  the  mortgage,  as  that,  in  case 
that  was  paid  off  without  the  knowledge  of  the  testator,  I  may  not 
infer  an  intention  under  which  it  may  be  applied  to  other  beneficial 
purposes  for  this  society.  I  confess  the  inclination  of  my  opinion  Ls 
otherwise.  The  true  question  is,  can  any  intention  be  collected  beyond 
that  of  securing  to  them  the  enjoyment  of  this  building ;  any  intention 
that,  after  having  provided  for  that  object,  if  the  whole  was  not  neces- 
sary for  that,  the  surplus  should  be  applied  for  any  other  beneficial 
purpose  in  favour  of  the  society  ?  I  am  of  opinion  no  such  intention 
can  be  collected.  I  wiU  not  say,  that  if  this  legacy  was  not  void  by 
the  statute  it  might  not  be  applied  to  sustaining  and  repairing  that 
building ;  but  that  it  can  be  applied  to  any  other  purpose  I  deny,  if 
The  Attorney-General  v.  The  Bishop  of  Oxford  is  right. 

The  first  decree  in  that  cause  was  made  upon  the  13th  of  July, 
1786,  and  is  in  the  Eegistrar's  Book  A.  1785.  The  decree  by  the 
Lords  Commissioners  in  1792  is  in  the  Eegistrar's  Book  611.  The 
testator,  after  giving  to  his  executors  100/.  each  for  their  trouble, 
gave  and  bequeathed  the  rest  and  residue  of  his  personal  estate  upon 
trust  "  to  build  a  church  at  Wheatley,  where  the  chapel  now  is,  in 
such  manner  as  I  shall  hereafter  direct,  or,  for  want  of  such  direction, 
as  my  executors  shall  think  fit." 

The  Bishop  of  Oxford,  who  was  patron  and  parson  of  Cuddesden, 
in  which  Wheatley  was,  opposed  the  design  of  building  a  church ; 
and  it  was  proposed  by  the  defendants  that  the  salaiy  of  the  chaplain 
should  be  increased.  The  next  of  kin  insisted  that  a  new  church 
must  be  built,  and  that  the  surplus  belonged  to  them.  By  the  first 
decree  it  was  referred  to  the  Master  to  take  the  accounts ;  and  it  was 
directed  that  the  defendants,  the  Bishop  of  Oxford,  &c.,  do  signify 
whether  they  are  willing  that  the  residue  of  the  testator's  personal 
estate  shall  be  laid  out  in  building  a  church  at  Wheatley,  where  the 
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chapel  now  stands,  with  liberty  to  lay  a  plan  before  the  Master  how 
the  said  residue  may  be  most  beneficially  applied  according  to  the  will 
of  the  testator. 

Before  the  cause  came  on  again  many  transactions  had  taken 
place.  The  next  of  Mn,  and  the  persons  entitled  to  the  benefit  under 
the  will,  the  parishioners  acting  by  the  bishop  and  their  wardens, 
came  to  an  agreement  that  3,000^.,  part  of  the  residue  of  the  testator's 
personal  estate,  should  be  applied  for  the  purpose  of  building  a  new 
church  and  forming  a  fimd  for  keeping  it  in  repair ;  and  that  1,000/., 
other  part  thereof,  should  be  applied  towards  augmenting  the  minister's 
salary;  and  that  4,000/.  being  paid  for  the  purposes  aforesaid,  the 
residue  should  belong  to  the  next  of  kin.  This  agreement  is  recited 
in  the  decree ;  and  by  consent  it  was  ordered,  that  the  sum  of  4,000/. 
being  paid  for  the  pui-poses  aforesaid  the  residue  be  paid  to  the  next 
of  kin. 

This  decree  is  completely  decisive,  that  the  object  not  being  capable 
of  taking  effect,  the  fund  could  not  be  applied  to  any  other  charitable 
purpose.  The  Court  could  not  have  made  the  decree,  unless  they 
thought  the  residue  was  not  applicable  to  any  other  charitable  pur- 
pose. I  wiU  not  say  it  could  not  have  been  applied  for  repairing  or 
sustaining  the  chapel;  and  I  doubt  whether  Lord  Kenyon  said  so; 
but  beyond  that  purpose,  or  after  satisfying  it,  this  is  decisive,  that  it 
could  be  applied  to  no  other  pui'pose  ;  for  if  it  was  applicable  to  any 
other  general  charitable  purpose,  or  any  other  purpose  for  the  benefit 
of  that  parish,  except  of  the  nature  pointed  out,  that  decree  could  not 
have  been  justified. 

If,  therefore,  this  legacy  was  not  void  upon  the  statute,  I  should 
pause  upon  the  question  whether  I  could  apply  it  to  any  other  pur- 
pose. I  see  the  testator  intended  it  to  provide  for  these  persons  a 
place  of  worship.  I  see  no  other  intention  ;  and  I  think  I  could  not 
apply  it  to  increase  the  salary  of  the  ministers,  or  for  any  other 
purpose.  In  looking  over  these  cases,  understanding  that  the  question, 
how  far  a  legacy  given  to  a  charitable  purpose  may  be  applied  to  any 
other  purpose  than  that  specified,  is  now  depending  before  the  Lord 
Chancellor,  in  The  Attorney-General  v.  Andrew,  I  find  that  in  Mogg- 
ridge  v.  Thachvell  (1  Ves.  jun.  469),  Lord  Thuilow  makes  this  obser- 
vation :  "  Baxter's  case  was  very  strong ;  and  perhaps  would  not 
now  be  followed.     The  legacy  was  deemed  to  be  void,  because  for 

M   M    2 
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forbidden  uses ;  and  yet  the  Court  thought,  that  as  it  was  declared 
to  he  for  charity,  it  should  go  to  charities  to  be  declared  by  the  Court. 
I  do  not  mean  to  state  that  as  an  authority ;  for  it  is  very  hard  indeed 
that  the  Court  should  give  it  to  other  charities,  because  those  which 
were  mentioned  could  not  take."  I  confess  I  very  much  agree  with 
this  doctrine. 
Declare  the  legacy  of  500/.  void  under  the  statute  9  Greo.  2,  c.  36. 


The  policy  of  the  act  of  9  Q-eo.  2, 
c.  36,  commonly,  though  (as  observed 
by  the  Master  of  the  Eolls  in  the 
principal  ease)  improperly,  termed 
the  Statute  of  Mortmain,  has  of  late 
years  been  loudly  impugned  by 
many  parties,  but  without  sufficient 
reason.  Lord  Hardwicke's  view  of 
the  intention  and  policy  of  its  f  ramers 
seems  to  be  correct: — "This,  though 
mentioned  as  a  barbarous  act,"  says 
his  Lordship,  "is  quite  otherwise  ; 
far  from  being  a  prohibition  of 
charitable  foundations,  it  only  re- 
strains tlie  method,  leaving  the  dis- 
position of  personal  property  thereto 
free.  The  particular  views  of  the 
legislature  were  two  : — 1^'irst,  to 
prevent  the  looking  up  of  land  and 
real  property  from  being  aliened, 
which  is  made  the  title  of  the  act ; 
the  second,  to  prevent  persons  in 
their  last  moments  from  being  im- 
posed on  to  give  away  their  real 
estates  from  their  families.  "With 
ijegard  to  the  latter  view,  it  was  a 
very  wise  one ;  for  by  that  means, 
in  times  of  popery,  the  clergy  got 
almost  half  the  real  property  of  the 
kingdom  into  their  hands ;  and,  in- 
deed, I  wonder  they  did  not  get  the 
rest;  as  people  thought  they  thereby 
purchased  heaven.    But  it  is  so  far 


from  being  charity  or  piety,  that  it 
is  rather  a  monument  of  impiety, 
and  of  the  vanity  of  the  founders. 
As  to  the  other  view,  it  is  of  the 
last  consequence  to  a^  trading  king- 
dom ;  to  which,  indeed,  the  locking 
up  of  land  is  a  great  discourage- 
ment." Attorney -General  v.  Day, 
1  Yes.  223 ;  see  also  Durour  v. 
Motteiix,  1  Yes.  321  ;  Vaiighan  v. 
Farrer,  2  Yes.  189  ;  Attorney- 
General  V.  Lord  Weymouth,  Amb. 
23  ;  Boson  v.  Statham,  1  Oox,  20  ; 
^S".  C.  1  Eden,  510. 

The  object  of  that  act,  which  is 
entitled  "An  Act  to  restrain  the 
Disposition  of  Lands,  whereby  the 
same  become  unalienable,"  appears 
in  the  preamble,  which  after  reciting 
that  "  Whereas  gifts  or  alienations 
of  lands,  tenements  and  heredita- 
ments in  mortmain,  are  prohibited 
or  restrained  by  Magna  Charta,  and 
divers  other  wholesome  laws,  as 
prejudicial  to  and  against  the  com- 
mon utdity;  nevertheless,  this  public 
mischief  has  of  late  greatly  in- 
creased, by  many  large  and  impro- 
vident alienations  or  dispositions 
made  by  languishing  or  dying  per- 
sons, or  by  other  persons,  to  uses 
called  charitable  uses,  to  take  place 
after  their  deaths,  to  the  disherison 
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of    their    lawful    heirs,"    enacts, 
"  That  from  and  after  the  24th  of 
June,  1736,  no  manors,  lands,  tene- 
ments, rents,   advowsons  or  other 
hereditaments,  corporeal  or  incor- 
poreal, whatsoever,  tior  any  sum  or 
sums  of    money,    goods,    chattels, 
stocks  in  the  public  funds,  securities 
for  money,   or  any  other  personal 
estate  whatsoever,  to  he  laid  out  or 
disposed  of  in   the  purchase  of  any 
lands,    tenements   or   hereditaments, 
shall   be   given,    granted,   aliened, 
limited,   released,    transferred,   as- 
signed  or   appointed,  or  anyways 
conveyed  or  settled  to  or  upon  any 
person  or  persons,  bodies  politic  or 
corporate,  or  otherwise,  for  any  es- 
tate or  interest  whatsoever,  or  any- 
ways charged  or  incumbered  by  any 
person   or  persons   whatsoever,  in 
trust  ot:  for  the  benefit  of  any  chari- 
table uses  whatsoever,   tmless  such 
gift,  conveyance,   appointment    or 
settlement  of  any  such  lands,  tene- 
ments  or  hereditaments,    sum    or 
sums  of  money  or  personal  estate 
(other  than   stocks   in  the  public 
funds),  be  made  by  deed  indented, 
sealed  and  delivered  in  the  presence 
of  two   witnesses,    twelve   calendar 
months  at  least  before  the  death  of 
the  donor  or  grantor  (including  the 
days  of  the  execution  and  death), 
and   be   enrolled  in  the   Court   of 
Chancery  within  st'j  calendar  months 
after   the   execution   thereof ;    and 
unless  such  stocks  be  transferred  in 
the  public  books,  usually  kept  for 
the  transfer  of  stocks,  six  calendar 
months  at  least  before  the  death  of 
such  donor  or  grantor   (including 
the  days  of  the  transfer  and  death), 
and  unless  the  same  be  made  to 
take   eifect   in  possessioii    for    the 


charitable  use  intended,  imme- 
diately from  the  making  thereof, 
and  be  ivithout  any  power  of  revo- 
cation, reservation,  trust,  condition, 
limitation,  clause  or  agreement 
whatsoever,  for  the  benefit  of  the 
donor  or  grantor,  or  of  any  person 
or  persons  claiming  under  him." 
Sect.  1. 

By  sect.  2  it  is  provided,  "  That 
nothing  hereinbefore  mentioned  re- 
lating to  the  sealing  and  delivering 
of  any  deed  or  deeds  twelve  calendar 
months  at  least  before  the  death  of 
the  grantor,  or  to  the  transfer  of  any 
stock  six  calendar  months  before  the 
death  of  the  grantor,  or  person 
making  such  transfer,  shall  extend, 
or  be  construed  to  extend,  to  any 
purchase  of  any  estate  or  interest  in 
lands,  tenements  or  hereditaments, 
or  any  transfer  of  any  stock  to  be 
made  really  and  bond  fide  for  a  full 
and  valuable  consideration  actually 
paid  at  or  before  the  making  such 
conveyance  or  transfer,  ■without 
fraud  or  collusion." 

By  sect.  3  it  is  enacted,  "  That 
all  gifts,  grants,  conveyances,  ap- 
pointments, assurances,  transfers 
and  settlements  whatsoever,  of  any 
lands,  tenements  or  other  heredita- 
ments, or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  incum- 
brance affecting  or  to  affect  any 
lands,  tenements  or  hereditaments, 
or  of  any  stock,  money,  goods, 
chattels  or  other  personal  estate,  or 
securities  for  money  to  be  laid  out 
or  disposed  of  in  the  purchase  of 
any  lands,  tenements  or  heredita- 
ments, or  of  any  estate  or  interest 
therein,  or  of  any  charge  or  incum- 
brance affecting  or  to  affect  the 
same,  to  or  in  trust  for  any  chari- 
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table  uses  whatsoever,  wliich  shall 
at  any  time,  from  and  after  the 
said  24th  day  of  June,  1736,  he 
made  in  any  other  manner  or  form 
than  by  this  act  is  directed  and  ap- 
pointed shall  be  absolutely  and  to 
all  intents  and  purposes  uuU  and 
void." 

By  sect.  4  it  is  provided,  "  That 
this  act  shall  not  extend,  or  be  con- 
strued to  extend,  to  make  void  the 
dispositions  of  any  lands,  tenements 
or  hereditaments,  or  of  any  personal 
estate  to  be  laid  out  in  the  purchase 
of  any  lands,  tenements  or  heredita- 
ments, which  shaU  be  made  in  any 
other  manner  or  form  than  by  this 
act  is  directed,  to  or  in  trust  for 
either  of  the  two  universities  within 
that  part  of  Great  Britain  called 
England,  or  any  of  the  colleges  or 
houses  of  learning  within  either  of 
the  said  universities,  or  to  or  in  trust 
for  the  colleges  of  Eton,  "Winchester 
or  Westminster,  or  any  or  either  of 
them,  for  the  better  support  and 
maintenance  of  the  scholars  only 
upon  the  foundations  of  the  said 
colleges  of  Eton,  Winchester  and 
Westminster." 

By  sect.  5  it  is  provided  and 
enacted,  "  That  no  such  college  or 
house  of  learning,  which  doth  or 
shall  hold  or  enjoy  so  many  advow- 
Bons  of  ecclesiastical  benefices  as  are 
or  shall  be  equal  in  niunber  to  one 
moiety  of  the  fellows  or  persons 
usually  styled  or  reputed  as  fellows ; 
or,  where  there  are  or  shall  be  no 
f  eUows,  or  persons  usually  styled  or 
reputed  as  fellows,  to  one  moiety  of 
the  students  upon  the  foundation, 
whereof  any  such  college  or  house 
of  learning  doth  or  may,  by  the  pre- 
sent constitutiou  of  such  college  or 


house  of  learning,  consist,  shaU, 
from  and  after  the  24th  day  of  June, 
1736,  be  capable  of  purchasing,  ac- 
quiring, receiving,  taking,  holding 
or  enjoying  any  other  advowsons  of 
ecclesiastical  benefices  byanymeans 
whatsoever;  the  advowsons  of  such 
ecclesiastical  benefices  as  are  an- 
nexed to  or  given  for  the  benefit  or 
better  support  of  the  headships  of 
any  of  the  said  colleges  or  houses 
of  learning,  not  being  computed  in 
the  number  of  advowsons  hereby 
limited." 

By  sect.  6  it  is  provided,  "That 
nothing  in  this  act  contained  -shall 
extend,  or  be  construed  to  extend, 
to  the  disposition,  grant  or  settle- 
ment of  any  estate,  real  or  personal, 
lying  or  being  within  that  part  of 
Great  Britain  called  Scotland." 

This  statute,  it  wiU  be  observed, 
does  not  interfere  with  the  dis- 
position of  pure  personalty  in  fa- 
vour of  a  charity.  It  has  been 
considerably  modified  by  subse- 
quent statutes,  which,  in  discussing 
the  decisions  upon  its  different 
enactments,  will  be  hereafter 
noticed. 

In  examining  the  subject  dis- 
cussed in  the  principal  case,  we 
may  consider,  _^>-s<,  what  constitutes 
a  charity,  especially  as  contradis- 
tinguished from  what  are  termed 
superstitious  uses ;  secondly,  what 
gifts  to  charities  by  deed  are  valid, 
as  complying  with  the  requisitions 
of  the  statute,  and  subsequent  sta- 
tutes modifying  or  altering  its  pro- 
visions ;  thirdly,  what  gifts  are 
invalid,  as  being  made  by  wiU,  and 
being  either  realty  or  savouring  of 
realty,  and  therefore  against  the 
policy  of  the  statute ;  fourthly,  dis- 
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positions  to  cliarities  not  coming 
witliin,  and  exceptions  from,  9  Geo. 
2,  c.  36 ;  fifthly,  tlie  construction 
adopted  by  Courts  of  Equity  -prith 
regard  to  valid  gifts  to  charities, 
and  herein  of  the  doctrine  of  cy- 
pres; sixthly,  the  administration  of 
charitable  trusts;  seventhly,  as  to 
donations  and  bequests  to  charit- 
able uses  in  Ireland. 

I.  What  constitutes  a  Charity,  es- 
pecially  as  contradistinguished 
from  Superstitious  Uses. 
The  term  charity,  as  obsei-ved  by 
Sir  WiUiam  Grant,  M.  E.,  in  its 
loidesf  sense,  denotes  all  the  good 
affections  men  ought  to  bear  towards 
each  other ;  in  its  most  restricted 
and  common  sense,  relief  of  the 
poor.  In  neither  of  these  senses 
is  it  employed  in  the  Court  of 
Chancery,  for  there  its  signification 
is  derived  chiefly  from  the  statute 
of  43  Eliz.  c.  4,  commonly  called 
the  Statute  of  Charitable  Uses. 
Those  jiurposes  are  considered 
charitable,  Istly,  which  that  statute 
enumerates ;  or,  2ndly,  which  by 
analogy  are  deemed  within  its 
spirit  and  intendment.  9  Yes.  405. 
The  charitable  pui-poses  enume- 
rated by  the  statute  of  43  Elizabeth, 
c.  4,  are  as  follows  : — "  Eelief  of 
aged,  impotent  and  poor  people  ; 
maintenance  of  sick  and  maimed 
soldiers  and  mariners,  schools  of 
learning,  free  schools  and  scholars 
in  universities;  repair  of  bridges, 
ports,  havens,  causeways,  churches, 
sea  banks  and  highways  ;  education 
and  preferment  of  orphans;  relief, 
stock  or  maintenance  for  houses  of 
correction ;  marriages  of  poor  maids ; 
supportation,  aid  and  help  of  young 


tradesmen,  handicraftsmen  and  per- 
sons decayed ;  relief  or  redemption 
of  prisoners  or  captives ;  aid  or  ease 
of  any  poor  inhabitants  concerning 
payments  of  fifteens,  setting  out  of 
soldiers,  and  other  taxes." 

Charities  coming  icithin  the  Statute 
of  43  Elizabeth,  c.  4. 
Gifts  to  the  poor  either  generally 
{Attorney-General  v.  Mattheios,  2 
Lev.  167  ;  and  see  Nash  v.  Morley, 
5  Beav.  177  ;  Thompson  v.  Corhy, 
27  Beav.  649),  or  of  a  particular 
locality  [Attorney- General  v.  Clarke, 
Amb.  422 ;  Bristow  v.  Bristow,  5 
Beav.  289  ;  Attorney- General  v.  Bo- 
vill,  1  Ph.  762;  Attorney -General 
V.  Wilkinson,  1  Beav.  370 ;  In  re 
Lambeth  Charities,  22  L.  J.,  Ch. 
959),  by  which  persons  receiving 
parochial  relief  will  not  in  general 
receive  benefit  {Attorney -General 
V.  Clarhe,  Amb.  422;  Bishop  of 
Hereford  v.  Adams,  7  Ves.  324 ; 
Attorney- General  v.  Corporation  of 
Exeter,  2  Euss.  47  ;  3  Euss.  396 ; 
Attorney-General  v.  Brandreth,  1 
T.  &  CoU.  C.  C.  200  ;  The  Attor- 
ney-General V.  Wilkinson,  1  Beav. 
373  ;  Attorney -General  v.  Bovill, 
1  Ph.  762  ;  sed  vide  2  Euss.  53,  54; 
Attorney -General  v.  Bli~ard,  21 
Beav.  233) ;  bequests  to  the  poor  of 
a  workhouse  {Attorney-General  v. 
Vint,  3  De  G.  &  Sm.  704),  or  hos- 
pital {Corporation  of  Reading  v. 
Lane,  Duke,  81,  111),  or  emigrating 
to  particular  colonies  {Barclay  v. 
Maskelyne,  4  Jur.,  N.  S.  1294),  to  a 
parish  generally  {West  v.  Knight, 
1  Ch.  Cas.  134 ;  Champion  v.  Smith, 
Duke,  81  ;  Attorney-General  v. 
liotham,  T.  &  E.  209;  Attorney- 
General  V.  Webster,  20  L.  E.,  Eq. 
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483),  to  tlie  masters  aad  governors 
of  an  hospital  {Mayor  of  London^ s 
Case,  Duke,  83,  111),  to  the 
widows  and  orphans  of  a  parish 
{Attorney-General  v.  Comber,  2  S. 
&  S.  93),  or  to  the  widows  and 
children  of  seamen  belonging  to  a 
town  {Powell  v.  Attorney-General, 
3  Mer.  48);  to  "poor  relations," 
"poor  kinsmen  and  kinswomen" 
{Green  v.  Howard,  1  Bro.  0.  C.  31 ; 
Mahon  V.  Savage,  1  8.  &  L.  Ill), 
have  been  held  to  come  within  the 
statute  (sed  vide  Brimsden  v.  Wool- 
redge,  Amb.  507;  1  Dick.  380; 
Thomas  v.  Hoioell,  18  L.  E.,  Eq. 
198).  And  a  gift  for  the  perpetual 
benefit  of  poor  relations  may  be 
sustained  as  a  charity,  although 
if  it  were  made  to  them  as  indivi- 
duals it  would  be  void,  as  contra- 
vening the  rule  against  perpetuities 
(  White  V.  White,  7  Yes.  423  ;  Isaac 
V.  Be  Frier.,  17  Ves.  373,  n. ;  Attor- 
ney-General V.  Price,  lb.  371;  At- 
torney- General  v.  Diike  of  Northum- 
lerland,  7  Ch.  D.  745).  And  re- 
cently a  bequest  to  the  lineal  de- 
scendants of  the  testator's  uncle,  as 
they  may  severally  stand  in  need, 
has  been  held  a  good  charitable  gift. 
See  Gillam  v.  Taylor,  16  L.  E..,  Eq. 
581 ;  sed  vide  Liley  v.  Hay,  1  Hare, 
680. 

To  constitute,  however,  a  gift  to 
"  the  poor  "  or  "poorest"  of  a  speci- 
fied class  of  persons  a  charitable 
gift,  it  must  be  construed  as  a  gift 
to  the  actually  poor,  and  not  to  the 
least  wealthy  of  a  wealthy  class. 
See  Attorney-General  v.  Duke  of 
Northumherland,  7  Ch.  D.  745,  dis- 
approving of  the  dictum  of  Wickens, 
V.  C,  in  Gillam  v.  Taylor,  16  L.  E., 
Eq.  581. 


The  colleges  of  the  universities 
of  Oxford  and  Cambridge,  under 
the  authority  of  an  act  of  parlia- 
ment (19  &  20  Vict.  c.  88),  and  by 
the  machinery  of  commissioners, 
may  become  the  beneficial  owners 
of  property  the  trusts  of  which  they 
accepted  for  the  benefit  of  the 
kindred  of  the  donor.  See  Attorney- 
General  V.  Sidney  Sussex  College,  4 
L.  E.,  Ch.  App.  722. 

Again,  gifts  for  the  advancement 
of  learning,  as  "  for  the  benefit  and 
advancement  and  propagation  of 
education  and  learning  in  any  part 
of  the  world"  {Whicker  v.  Hume, 
1  De  Qex,  Mac.  &  G.  506 ;  7  H.  L. 
Ca.  124),  or  to  build  or  erect  a 
school,  or  free  grammar-school 
( Case  of  Rugby  School,  Duke,  80, 
112;  Gibbons  y.  Maltyard,  Duke, 
111;  Poph.  6),  even  a  school  for 
the  sons  of  gentlemen  {Attorney - 
General  v.  Earl  of  Lonsdale,  1  Sim. 
109),  or  to  maintain  a  schoolmaster 
{Hynshaiv  v.  The  Corporation  of 
Morpeth,  Duke,  69),  or  to  the  mas- 
ters and  fellows  of  a  college  {Plate 
V.  St.  John^s  College,  Duke,  77,  111), 
or  for  the  foundation  of  a  scholar- 
ship {Rex  V.  Xetmnan,  1  Lev.  284), 
fellowship  {Case  of  Jesus  College, 
Duke,  78,  111)  or  lectureship  {At- 
torney- General  v.  The  Margaret  and 
Regius  Professors  in  Cambridge,  1 
Vern.  55),  in  a  college  at  one  of 
the  imiversities,  have  been  held  to 
be  charitable  within  the  intent  of 
the  statute.  And  see  the  case  of 
Christ's  College,  Cambridge,  1  Wm. 
Black.  90  ;  S.C.I  Eden,  10  ;  Amb. 
351  ;  Attorney-General  v.  Whor- 
icood,  1  Ves.  537 ;  Porter's  Case,  1 
Co.  25  b. 

A  bequest  to   the  widows  and 
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children  of  seamen  at  a  town 
{Powell  V.  Attorney -General,  3  Mer. 
48),  to  the  widows  and  orphans  of 
a  parish  [Attorney-General  v.  Com- 
ber, 2  S.  &  S.  93),  to  twenty  aged 
widows  and  spinsters  of  a  parish 
{Thompson  v.  Corhy,  27  Beav.  649), 
to  poor  pious  persons  [Nash  v. 
Morley,  5  Beav.  177),  and  a  be- 
quest for  releasing  debtors,  and  for 
old  decaj'ed  tradesmen  [Attorney- 
General  V.  The  Painters'  Company, 
2  Cox,  51;  Attorney  -  General  v. 
The  Ironmongers'  Company,  2  M.  & 
K.  576),  have  been  held  to  be 
within  the  act. 

A  bequest  to  individuals  either 
by  name  [Doe  d.  Phillips  v.  Aid' 
ridye,  4  I.  E.  264 ;  Donellan  v. 
O'Neill,  5  I.  E.,  Eq.  529),  or  to  be 
selected  by  another,  although  the 
motive  is  charity,  will  not  amount 
to  a  charitable  gift  within  the 
statute,  as  it  is  not  for  the  main- 
tenance of  a  charity.  Thus  a  be- 
quest of  moneys  to  be  distributed 
by  A.  among  sixty  pious  ejected 
ministers  [Attorney  -  General  v. 
Hughes,  2  Vern.  105,  as  explained 
in  Moygeridge  v.  Thachtcell,  7  Yes. 
76;  reversing  iS.  C.  novo..  Attorney- 
General  V.  Baxter,  1  Vern.  248),  a 
bequest  of  a  sum  of  money  to  each 
of  ten  poor  clergymen  of  the  Church 
of  England  to  be  selected  by  A. 
[Thomas  v.  Howell,  18  L.  E.,  Eq. 
198),  were  held  not  to  be  charitable. 

Charities  hy  Analogy  within  the 
Statute  of  Elizabeth. 
"With  regard  to  cases  not  coming 
expressly  within  the  terms,  but 
which,  by  analogy,  have  been 
deemed  within  the  spirit  and  in- 
tendment, of  the  statute  of  Eliza- 


beth, may  be  mentioned  gifts  for 
religious  purposes,  as  for  repairs, 
furniture,  or  ornaments  of  a  church 
[Attorney-General  v.  Muper,   2   P. 
Wms.     125;     Attorney-General    v. 
f'ivian,   1  Euss.  226;  Duke,  109), 
or  chancel (7/ofisrev.  Osborne,  1  L.E., 
Eq.  585) ;  for  the  perpetual  repair 
of  an  ornamental  memorial  window 
(lb.),    or    monument   (lb.),    in    a 
church ;  or  to  a  minister  for  preach- 
ing  [Gibbons  v.  Maltyard,    Duke, 
111;    Poph.    6 ;    Pember  v.  Inhab 
tants  of  Knighton,  Duke,  82,  109 
Poph.  139 ;  Penstred  v.  Payer,  Duke 
82 ;  1  Eq.  Ca.  Abr.  95,  pi.  3) ;  for 
a  priest  and  his  successors  ( Thornber 
V.  Wilson,   3  Drew.  245 ;    Robb  v. 
ZJorean,  91.  E.,  C.L.  483);  forapen- 
sionfor  aperpetual  curate  [Attorney- 
General  v.  Parker,  1  Ves.43;  14  Ves. 
7),  or  for  unbeneficed  curates  [Pen- 
nington V.  Bucldey,  6  Hare,   453); 
augmentations  by  ecclesiastical  per- 
sons to  small  vicarages  and  curacies 
[Attorney-General    v.    Brereton,    2 
Ves.  426);  gifts  to  Queen  Anne's 
Bounty     [Widmore    v.    Woodroffe, 
Amb.  636;  S.  C.  1  Bro.  C.  C.  13, 
n. ;  Middleton  v.  Clitheroiv,  3  Ves. 
734),  or  for  the   advancement  of 
Christianity  among  infidels  [Attor- 
ney-General V.   City   of  London,   1 
Ves.  jun.  243;  3  Bro.  C.  C.  171); 
for  the  distribution  of  Bibles,  and 
other  religious  books   and    tracts 
[The  Attorney- General  v.  Stepney, 
10  Ves.  22;    and  see  Toivnsend  v. 
Cams,  3  Hare,  257  ;  Powerscourt  v. 
Potoersconrt,  1  Moll.  616),  amongst 
which  it  seems  that  even  Johanna 
Southcott's  works  have  been   in- 
cluded [Thornton  v.  Howe,   8  Jur., 
N.  S.   663) ;    for  the  increase  and 
encouragement  of    good   servants 
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{Loscomhev.  Wintringham,  ISBeav. 
87) ;  for  letting  out  land  to  the 
poor  at  a  low  rent  ( Craflon  v.  Frith, 
15  Jiir.  737 ;  20  L.  J.,  N.  S.,  Ch. 
199),  or  for  deserving  literary  men 
■who  have  not  been  successful 
{Thompson  v.  Thompson,  1  CoU. 
395) ;  for  the  repairs  of  chimes  and 
payment  of  singers  of  a  church 
{Turner  v.  Ogden,  1  Cox,  31 C),  or 
for  keeping  up  an  organ,  and  as  a 
stipend  for  the  organist  {Attorney - 
General  v.  Oakavcr,  cited  1  Ves. 
535  ;  in  which  case,  however,  Lord 
Hardwicke  hold  an  annuity  to 
choristers  of  a  parochial  church  not 
to  be  a  charitable  use).  A  bequest 
for  building,  maintaining  or  keep- 
ing in  repair  vaults  or  tombs  of  the 
testator  or  his  family  not  being 
within  a  church,  although  the  au- 
thorities are  somewhat  conflicting,  is 
not  charitable  {Masters  y.  Masters,  1 
P.  Wms.  422,  423,  n.  1  ;  Durour  v. 
Motteux,  1  Yes.  320  ;  Gravenor  v. 
Halluni,  Amb.  643  ;  Doe  d.  Thomp- 
son V.  Pitcher,  3  Mau.  &  Sel.  407  ; 
S.  C.  2  Marsh.  61  ;  6  Taunt.  359  ; 
and  see  Mitford  v.  Reynolds,  1  Ph. 
185,  198;  MellickY.  The  President, 
^c.  of  the  Asylum,  Jao.  180;  Ad- 
nam  v.  Cole,  6  Beav.  353  ;  Lloyd 
V.  Lloyd,  2  Sim.,  N.  S.  255  ;  Willis 
V.  Brown,  2  Jur.  987 ;  Richard  v. 
Robson,  31  Beav.  244;  8  Jur.,  N. 
S.  665  ;  Iloare  v.  Osborne,  1  L.  E., 
Eq.  587 ;  Yeap  Cheah  Neo  v.  Ony 
Cheng  Neo,  6  L.  R,  P.  C.  C.  381); 
and  if  it  comes  within  the  rule 
against  perpetuities  it  is  void. 
Richard  v.  Robson,  31  Beav.  244  ; 
Gravenor  v.  Halliim,  Amb.  643 ; 
Doe  d.  Thompson  y.  Pitcher,  3 
Mau.  &  Selw.  407  ;  2  Marsh.  61 ;  6 
Taunt.  359. 


But  a  bequest  for  the  perpetual 
repair  of  a  memorial  window,  or 
monuments  tuithin  a  church,  has 
been  held  a  good  charitable  be- 
quest. See  Hoare  v.  Osborne,  1 
L.  E.,  Eq.  585. 

Moreover,  gifts  for  public  and 
general  purposes  are  within  the  in- 
tent of  the  Statute  of  43  Elizabeth, 
c.  4,  although  they  may  be  for  the 
benefit  of  the  rich  as  well  as  the 
poor. 

It  is  not  material  that  the  par- 
ticular public  or  general  purpose  is 
not  expressed  in  the  Statute  of 
Elizabeth,  aU  other  legal,  public  or 
general  purposes  being  within  the 
equ.ity  of  that  statute.  Thus  a  gift 
to  maintain  a  preaching  minister,  a 
gift  to  build  a  sessions  iouse  for  a 
county,  a  gift  by  parliament  of  a 
duty  on  coal  imported  into  London, 
for  the  purpose  of  rebuilding  St. 
Paul's  Church,  after  the  Eire  of 
London,  have  all  been  held  chari- 
table uses  within  the  equity  of  the 
Statute  of  Elizabeth  (per  Sir  John 
Leach,  in  Attorney-General  v. 
Heelis,  2  S.  &  8.  76).  So  funds 
derived  from  the  gift  of  the  Crown, 
or  the  gift  of  the  legislature,  or 
from  private  gift,  for  paving,  light- 
ing, cleansing  and  improving  a 
town,  are  within  the  equity  of  the 
Statute  of  Elizabeth,  and  are  to  be 
administered  as  charitable  funds 
(lb.  77  ;  and  see  Hoivse  v.  Chap- 
man, 4  Ves.  542  ;  Attorney-General 
V.  Heelis,  2  S.  &  S.  67,  76,  77).  So 
gifts  to  bring  spring  water  for  the 
inliabitants  of  a  town  {Jones  v. 
Williams,  Amb.  651);  to  build  a 
sessions  house  or  house  of  correction 
(Duke,  109,  136);  for  the  repair  of 
highways  {Eltham  Parish  v.  War- 
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reyn,  Duke,  67 ;  ColUsoii's  Case, 
HoB.  136);  for  a  life-boat  (/o/trasfoji 
V.  Swanii,  3  Madd.  457);  for  an  in- 
stitution for  studying  and  endea- 
vouring to  cure  maladies  of  any 
quadrupeds  or  birds  useful  to  man 
(  The  University  of  London  v.  Yarroiv, 
23  Beav.  159;  1  De  G.  &  Jo.  72); 
for  a  botanical  garden  for  tbe  pub- 
lic benefit  [Toivnley  v.  Bedwcll,  6 
Yes.  194) ;  to  an  institution,  as  tbe 
British  Museum,  establislied  by  the 
legislature,  for  tbe  collection  and 
preservation  of  objects  of  science 
and  Tvorks  of  art,  and  intended  for 
public  improvement  ( Trustees  of  the 
British  Museum  v.  White,  2  S.  cfc  S. 
594) ;  to  tbe  Eoyal  Society,  tbe  ob- 
ject of  wliicb.  is  for  improving 
natural  kno"w^ledge  {Bemtmont  v. 
Oliviera,  4  L.  E.,  Cli.  App.  309; 
6  L.  E.,  Eq.  634),  tbe  Eoyal  Geo- 
graphical Society,  the  object  of 
■which  is  the  improvement  and  dif- 
fusion of  geographical  knowledge 
(lb.);  to  charitable,  beneficial  and 
public  -works  {Mitford  v.  Reynolds, 
1  Ph.  185) ;  for  such  charities  and 
other  public  purposes  as  lawfully 
might  .be  in  a  particular  parish 
{Dolan  V.  Maodermot,  5  L.  E.,  Eq. 
60 ;  3  L.  E.,  Ch.  App.  676) ;  "  to 
or  amongst  the  different  institu- 
tions (before  named),  or  to  any 
other  religious  institution  or  pur- 
pose "  as  the  trustees  may  think 
proper  [Wilkinson  v.  Lindgren,  5 
L.  E.,  Ch.  App.  570);  "to  the 
Queen's  Chancellor  of  the  Ex- 
chequer for  the  time  being,  and  to 
be  by  him  appropriated  to  the 
benefit  and  advantage  of  my  be- 
loved country  Great  Britain " 
[Nightingale  v.  Goulhourn,  2  Ph. 
594,  affirming  the  decision  of  Sir 
James  Wigram,  Y.O.,  5  Hare,  487), 


have  been  held  to  come  -within  the 
meaning  of  the  Statute  of  Elizabeth. 

It  seems  that  a  gift  to-wards  pay- 
ment of  the  national  debt  (see 
Thellusson  v.  Woodford,  4  Yes. 
235,  298,  310,  343;  Newland  v.  At- 
torney-General, 3  Mer.  684;  Trus- 
tees of  the  British  Museum  v.  White, 
2  S.  &  S.  594),  or  in  discharge  of 
taxes  levied  on  a  particular  to-wn 
[Attorney-General  v.  Bushby,  24 
Beav.  290),  -would  be  considered  a 
charitable  gift. 

Where,  ho-wever,  an  act  of  par- 
liament passes  for  paving,  light- 
ing, cleansing  and  improving  a 
to-wn,  to  be  paid  for  -wholly  by 
rates  or  assessments  to  be  levied 
upon  the  inhabitants  of  that  to-wn, 
the  funds  so  raised  being  in  no 
sense  derived  from  bounty  or 
charity,  in  the  most  extensive  sense 
of  that  -word,  are  not  charitable 
funds  to  be  administered  in  a  Court 
of  Equity.  2  S.  &  S.  77,  per  Sir 
John  Leach,  Y.  0. ;  see  also  Thorn- 
ton V.  Hoive,  31  Beav.  14. 

A  bequest  to  trustees  for  the  pur- 
pose of  distribution  by  a  religious 
community,    as   of  nuns,   amongst 
the  poor  or  suffering  classes,  has 
been  held  good  as  a  charity.     See 
Carbery  v.  Cox,  3  Ir.  Ch.  Eep.  231 
Billon  V.  Reilly,  10  Ir.  E.,  Eq.  152 
Nash   V.    Morley,    5    Beav.    177 
Townsend  v.   Carus,  3  Hare,  257 
Walsh  V.  Gladstone,  1  Ph.  290. 

So  a  bequest  to  a  voluntary  asso- 
ciation, as  of  nuns,  united  for  the 
purpose  of  "  teaching  the  poor  and 
nursing  the  sick,"  is  charitable. 
See  Cocks  v.  Manners,  12  L.  E. 
Eq.  574,  584. 

A  bequest  ho-wever  to  a  society  of 
a  like  character  for  the  use  and 
benefit  of  the  members  of  the  com- 
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munity,  irrespective  of  the  charit- 
able objects  thereof,  has  been  held 
not  to  be  charitable.  Stewart  v. 
Green,  5  Ir.  E.,  Eq.  470. 

And.  it  seems  that  religious  pur- 
poses are  charitable  only  when  the 
religious  services  tend  directly  or 
indirectly  to  the  instruction  or  edi- 
fication of  the  public.  This  pro- 
position is  -well  illustrated  by  the 
case  of  Cochs  v.  Manners,  12  L.  E., 
Eq.  574.  There  a  residue,  consist- 
ing of  pure  and  impure  personalty, 
■was  left  between  two  religious  in- 
stitutions, one  being  a  Dominican 
convent — an  institution  consisting 
of  Soman  Catholic  females  living 
together  by  mutual  agreement  in  a 
state  of  celibacy,  under  a  common 
superior,  for  the  purpose  of  sanc- 
tifying their  own  souls  by  prayer 
and  pious  contemplation  ;  the  other 
being  a  community  of  sisters  of 
charity  of  St.  Paul,  at  Selley  Oak, 
which  was  composed  of  Eoman 
Catholic  women  living  together 
by  mutual  consent,  whose  primary 
object  was  personal  sanctification, 
and  who,  as  a  means  thereto,  em- 
ployed themselves  in  the  exercise  of 
works  of  piety  and  charity,  in  teach- 
ing the  poor  and  nursing  the  sick, 
and  the  payments  were  directed  to 
be  made  to  the  superior  for  the 
time  being  respectively.  It  was 
held  by  Wickens,  V.  C,  fii-st,  that 
the  community  of  sisters  of  charity 
of  St.  Paul  was  a  voluntai-y  asso- 
ciation and  a  charitable  institution, 
and  that  the  bequest  to  them  was 
good  as  to  the  pure  personalty 
only;  secondly',  that  the  bequest  to 
the  Dominican  convent  was  not 
charitable  either  ■v\'ithin  the  letter 
or  spirit  of  43  Eliz.  c.  4,  and  that, 
as  it  was  not  void  on  the  ground  of 


perpetuity,  it  was  good  both  as  to 
the  pure  and  impure  personalty. 
* '  A  voluntary  association  of  women, ' ' 
said  his  Honor,  "for  the  purpose 
of  working  out  their  own  salvation 
by  religious  exercises  and  self- 
denial  seems  to  me  to  have  none  of 
the  requisites  of  a  charitable  insti- 
tution, whether  the  word  '  charit- 
able '  is  used  in  its  popular  or  in 
its  legal  sense." 

Devises  or  bequests  for  private 
charities  ( Ommanney  v.  Butcher,  T. 
&  E.  260  ;  Kendall  v.  Granger,  a 
Beav.  303),  to  a  friendly  society  {In 
re  ClarFs  Trust,  1  Ch.  D.  497), 
or  to  found  a  private  museum 
{Thompson  v.  Shakespeare,  Johns. 
612  ;  1  De  G.,  P.  &  Jo.  399  ;  Cartie 
V.  Long,  2  De  G.,  F.  &  J.  75 ;  4 
Jur.,  N.  S.  740  ;  lb.  639),  or  to  dis- 
tribute rents  and  profits  among  cer- 
tain families  according  to  their 
circumstances  {Liley  v.  Hey,  1  Hare, 
580),  or  to  a  chartered  company  in 
London  to  increase  the  stock  of 
corn  they  were  compelled  to  keep 
[Attorney-General  v.  Haberdashers' 
Company,  1  My.  &  K.  420),  are  not 
charitable  within  the  meaning  of 
the  Statute  of  Elizabeth.  See  also 
Be  Button,  4  Ex.  D.  54. 

Gifts  of  an  indefinite  and  general 
character,  for  the  pui-poses  of  bene- 
volence or  general  liberality,  with- 
out the  mention  of  specific  objects, 
are  not  charitable.  Morice  v.  The 
Bishop  of  Durham,  9  Ves.  399  ;  Om- 
manney V.  Butcher,  T.  &  E.  260 ; 
James  v.  Allen,  3  Mer.  17  ;  Williams 
V.  Eershatv,  1  My.  &  Cr.  298,  cited ; 
Ellis  V.  Selby,  1  My.  &  Cr.  286 ; 
Kendall  v.  Granger,  5  Beav.  300 ; 
Nashv.  Morley,  5  Beav.  177;  Vezey 
v.  Jamsoti,  1  8.  &  S.  69. 

Other  bequests,  apparently  cha- 
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ritable,  will  be  held  void  if  contrary 
to  the  policy  of  the  law,  as  a  be- 
quest to  be  appKed  in  purchasing 
the  discharge  of  persons  committed 
to  prison  for  non-payment  of  fines 
under  the  Game  Laws  {Thnipp  v. 
Collett,  26  Beav.  125),  or  "  towards 
the  political  restoration  of  the  Jews 
to  Jerusalem  and  to  their  own  land," 
the  promotion  of  such  an  object 
not  being  consistent  with  our  amic- 
able relations  with  the  Sublime 
Porte.  Hahershon  v.  Vardon,  4  De 
G.  &  Sm.  467. 

Superstitious  Uses. 

We  must,  however,  carefully  dis- 
tinguish a  charitable  use,  from  what 
is  termed  a  superstitious  use.  The 
latter  has  been  defined  "one which 
has  for  its  object  the  propagation  of 
the  rites  of  a  religion  not  tolerated 
by  the  law  "  (Boyle,  242).  The  law 
relating  to  superstitious  uses  de- 
pends partly  upon  the  common  law 
and  partly  upon  statutes.  Rex  v. 
Partington,  1  Salk.  162. 

The  statutes  relative  to  supersti- 
tious uses  are  23  Hen.  8,  c.  10  ;  1 
Edw.  6,  c.  14 ;  and  1  Geo.  1,  e.  55  ; 
repealed  by  31  Geo.  3,  c.  32,  s.  21. 

The  persons  who  in  this  country 
have  been  held  to  be  obnoxious  to 
the'  law  against  superstitious  uses 
may  be  divided  into  three  classes — 
1.  Eoman  Catholics  ;  2.  Protestant 
Dissenters;  3.  Jews. 

With  regard  to  Eoman  Catholics, 
gifts  for  the  maintenance  of  Eoman 
Catholic  monasteries  or  other  esta- 
blishments at  home  or  abroad  {De 
Garcin  v.  Lawson,  4  Yes.  433,  n.)  for 
the  purpose  of  maintaining  Eoman 
Catholic  priests  [Gates  y.  Jones, 
cited  2  Yern.  266),  or  to  be  applied 


to  such  purposes  as  a  superior  of 
a  nunnery  or  her  successor  should 
judge  most  expedient  {Smart  v.  Pru- 
jean,  6  Yes.  560),  or  for  masses  or 
prayers  for  a  person's  soul  {Adams 
V.  Lambert,  4  Co.  529  ;  West  v. 
Shuttleworth,  2  M.  &  K.  684;  Attor- 
ney-General V.  The  Fishmongers' 
Company,  2  Beav.  151  ;  5  My..&  Cr. 
11);  for  disseminating  Eoman  Ca- 
tholic doctrines,  either  by  the  edu- 
cation of  the  children  of  the  poor 
{Croft Y.  Evetts,  Mo.  784  ;  Attorney- 
General  V.  Power,  1  Ball  &  B.  145 ; 
Cary  v.  Abbot,  7  Yes.  490),  or  for 
the  purpose  of  maintaining  a  Eoman 
Catholic  priest  {The  Attorney- Ge- 
neral V  Todd,  1  Keen,  803) ;  for  the 
publication  of  a  treatise  inculcating 
the  doctrine  of  the  absolute  and  in- 
alienable supremacy  of  the  Pope  in 
ecclesiastical  matters  (see  De  Them- 
mines  v.  De  Bonneval,  5  Euss. 
288),  have  been  held  void  as  super- 
stitious. 

Formerly,  gifts  in  favour  of  the 
places  of  worship,  ministers,  or 
schools  of  Protestant  Dissenters, 
would  have  been  invalid,  as  being 
superstitious,  that  is  to  say,  as  tend- 
ing to  disseminate  doctrmes  contrary 
to  those  of  the  established  religion. 
Tudor's  Charitable  Trusts,  20,  2nd 
ed. ;  and  see  Attorney -General  v. 
Baxter,  1  Yern.  248;  1  Eq.  Ca. 
Ab.  96,  pi.  9. 

With  regard  to  the  Jewish  re- 
ligion, it  was  held  by  Lord  Hard- 
wicke,  that  a  bequest  for  the  main- 
tenance of  a  Jesiba,  or  an  assembly 
for  reading  the  Jewish  law,  was 
invalid  {Da  Costa  v.  De  Pas,  2 
Swanst.  n.  487,  413  ;  S.  C.l  Amb. 
228  ;  1  Dick.  258;  and  see  Isaac  v. 
Gompertz,   7  Yes.  61,  cited);  but 
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Lord  Hardwicke,  ia  the  first-men- 
tioned case,  said,  ttat  bequests  for 
poor  persons  of  the  Jewish  religion 
■were  good  ;  and  in  Straus  v.  Gold- 
smid,  8  Sim.  614,  Sir  L.  Shad-well, 
V.  C,  held  that  a  bequest  to  enable 
persons  professing  the  Jewish  re- 
ligion to  observe  its  rites  was 
good. 

The  persons  first  relieved  from 
the  operation  of  the  law  against 
superstitious  uses  were  Protestant 
Dissenters ;  for  by  the  Toleration 
Act  (1  Will.  &  Mary,  c.  18),  which 
was  passed  in  1688,  and  by  certain 
subsequent  statutes  (see  53  Geo. 
3,  c.  160),  the  schools  and  places 
for  religious  xoorship,  education, 
and  charitahle  purposes  of  Pro- 
testant Dissenters  were  exempted 
from  the  operation  of  certain  penal 
and  disabling  laws,  to  which  they 
were  previously  liable.  Subse- 
quently to  the  Toleration  Act,  be- 
quests in  favour  of  various  denomi- 
nations of  Dissenters,  such  as 
Quakers,  Baptists  and  Irvingites, 
have  been  held  valid,  ^ee  Attorney - 
General  Y.  Hickman,  2  Eq.  Oa.  Abr. 
193,  pi.  14;  Attorney-General  v. 
Coch,  2  Yes.  273  ;  West  v.  Shuttle- 
worth,  2  My.  &  K.  684 ;  Attorney- 
General  V.  Laices,  8  Hare,  32. 

So  likewise  a  bequest  to  Unita- 
rian Chapels  has  been  held  good 
(Shreivsbury  v.  Hornby,  5  Hare, 
406) ;  for  although  persons  deny- 
ing the  Trinity  were,  by  a  clause 
therein,  expressly  excluded  from  the 
protection  of  the  Toleration  Act, 
that  clause  was  repealed  by  a  sub- 
sequent act,  53  Geo.  3,  c.  160. 

In  recent  times,  by  2  &  3  Will.  4, 
c.  115,  which  is  retrospective  {Brad- 
shaw  V.  Tasher,  2  My.  &  K.  221), 


except  as  to  suits  already  com- 
menced {Attorney-  General  v.  Todd, 
1  Keen,  803),  Eoman  Catholics  have 
been  put  upon  the  same  footing,  with 
respect  to  their  schools,  places  for 
religious  worship,  education  and 
charitable  purposes,  as  Protestant 
Dissenters,  subject,  however,  to  the 
provisions  of  the  Mortmain  Act  (9 
Geo.  2,  c.  36).  The  former  statute, 
coming  afterthe  10  Geo.  4,  c.  7,  which 
relieved  Eoman  Catholics  from  per- 
sonal disabilities,  has  very  materially 
altered  the  law  upon  this  subject. 
Accordingly,  it  has  since  been  de- 
cided, that  a  legacy  to  be  applied  to 
the  use  of  a  Eoman  CathoUc  coUege 
( Walsh  V.  Gladstone,  1  Ph.  290),  or 
of  Eoman  Catholic  priests  {Attor- 
ney-General V.  Gladstone,  13  Sim. 
7  ;  1  Ph.  290),  is  valid. 

In  Ireland  it  has  been  held  that 
the  bequest  of  an  annuity  to  the 
monks  of  a  particular  place,  to  pro- 
vide clothing  for  the  poor  children 
attending  their  schools  (Carbery 
v.  Cox,  3  Jr.  Ch.  Eep.,  231),  and  of 
another  annuity  to  a  parish  priest 
to  provide  for  the  expense  of  an 
organ  and  organist  of  a  Eoman 
Catholic  church,  was  good.     lb. 

A  bequest,  however,  for  masses 
for  the  soids  of  deceased  persons  is, 
in  England,  stiU  void,  as  being 
superstitious  ( West  v.  Shuttleicorth, 
2  My.  &  K.  684 ;  Heath  v.  Chapman, 
2  Drew.  417  ;  but  see  Ee  MicheVs 
Trusts,  28  Beav.  39).  In  Ireland, 
it  seems,  such  bequests  have  been 
held  not  to  be  void  as  superstitious 
{The  Commissioners  of  Charitable 
Donations  v.  Walsh,  7  Ir.  Eq.  Eep. 
24,  n. ;  Read  v.  Hodgens,  lb.  17  ; 
sed  vide  Ex  parte  Felan  v.  Russell, 
4  Ir.  Eq.  Eep.  701 ;  Dillon  v.  Reilly, 
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10  I.  E.,  Eq.  152).  And  it  has 
been  recently  decided  that  a  be- 
quest for  masses  is  a  "pious  use" 
■within  sect.  16  of  the  Charitable 
Donations  and  Bequests  Act,  7  &  8 
Viet.  c.  97.  Boyle  v.  Boyle,  11 
I.  E.,  Eq.  433. 

But  it  has  been  held  in  Ireland, 
that  a  bequest  for  the  education  and 
maintenance  of  priests  of  the  order 
of  St.  Dominick,  and  a  bequest  for 
the  redemption  of  the  rent  of  a 
Eoman  Catholic  church  in  Ireland, 
held  by  certain  Dominican  monks 
as  trustees,  were  invalid,  as  con- 
trary to  the  policy  of  10  Geo.  4, 
c.  7  (The  Eoman  Catholic  Eelief 
Act).  Sims  V.  Quinlan,  16  Ir.  Ch. 
Eep.  191;  17Ir.Ch.Eep.  43. 

Lastly,  the  Jews,  with  respect  to 
their  schools,  places  of  worship, 
education,  and  charitable  purposes 
and  property,  are  put  upon  the 
same  footing  as  Protestant  Dissen- 
ters. See  9  &  10  Vict.  c.  69,  which 
is  retrospective.  In  re  MicheVs 
Trust,  28  Beav.  39. 

Where  a  gift  made  to  charitable 
purposes  is  void  as  being  super- 
stitious, it  becomes  the  duty  of  the 
crown,  by  sign  manual,  to  appro- 
priate it  to  valid  charitable  objects. 
Cary  v.  Ahhot,  7  Ves.  490;  The 
Attorney- General  v.  Delaney,  10 
I.  E.,  C.  L.  104  ;  and  see  In  re  The 
Goods  of  Yoimy,  7  I.  E.,  Eq.  218  ; 
Ba  Costa  v.  De  Pas,  Amb.  228 ;  2 
Swanst.  487  ;  Be  Garcin  v.  Lawson, 
4  Ves.  433,  n. 

If  a  bequest,  however,  being  void 
as  superstitious,  has  no  charitable 
object,  the  crown  cannot  apply  it  for 
charitable  purposes,  but  it  will  go 
to  the  residuary  legatees,  or  in  case 
of  intestacy,  to  the  next  of  Mn. 
See   West  v.  Shuttleworth,   2  M.  & 


K.  684 ;  Heath  v.  Cliapman,  2  Drew. 
417. 

With  regard  to  lands  given  to 
superstitious  uses,  since  1  Edw.  4, 
c.  14,  it  seems  that  they  will  go  to 
the  heir  of  the  donor  and  not  to  the 
crown.  See  Crofts  v.  Evetts,  Mo. 
784  ;  The  King  and  Queen  v.  Part- 
ington, 2  Salk.  334  ;  sed  vide  Rex 
V.  Lady  Partington,  1  Salk.  162. 

A  limitation  over,  however,  in  the 
event  of  a  gift  being  void  as  con- 
trary to  public  policy,  or  supersti- 
tious, will  be  good.  Be  Themmines 
V.  Be  Bonneval,  6  Euss.  288. 

By  the  Eoman  Catholic  Charities 
Act,  23  &  24  Vict.  c.  134,  disposi- 
tions for  the  benefit  of  Eoman  Ca- 
tholic charities  are  not  invalidated 
by  the  addition  of  superstitious  or 
unlawful  trusts,  but  the  property 
given  may  be  apportioned,  and  the 
part  given  to  superstitious  uses  may 
be  applied  to  lawful  Eoman  Catholic 
charities  (s.  1).  See  Tudor's  Chari- 
table Trusts,  32,  33,  34,  2nd  ed. 

Although  the  statutes  relating  to 
superstitious  uses  may  not  be  im- 
ported into  our  colonies,  gifts  therei 
to  such  uses  in  perpetuity,  not  being 
charitable,  will,  upongrounds  of  pub- 
lic policy,  be  invalid.  Thus,  the  be- 
quest of  a  house  in  Penang  by  a 
Chinese  widow  for  the  performance 
of  religious  ceremonies  to  her  late 
husband  and  herself,  was  held  to  be 
void.  See  Yeap  Cheah  Neo  v.  Ong 
Cheng  Neo,  6  L.  E.,  P.  C.  C.  396. 

II.  What  Gifts  to  Charities  by 
Beed  are  valid  as  complying 
ivith  the  Bequisitians  of  the 
Statute  9  Geo.  2,  c.  36,  and 
stibsequent  Statutes  modifying 
or  altering  its  provisions. 
Eirst,  it  will  be   observed  that 
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under  9  Geo.  2,  c.  36,  deeds  or  as- 
surances to  eliaritable  uses  are  re- 
quired to  be  indented;  but  by  24 
Yict.  c.  9,  such  deeds  or  assurances 
thereafter  made  will  not  be  void  for 
not  being  or  purporting  to  be  in- 
dented.    Sect.  1. 

It  may  be  also  mentioned,  that 
not-withstanding  the  words  "by 
deed  indented  and  enrolled  "  in  the 
1st  section  of  the  9  Geo.  2,  c.  36, 
copyholds  are  within  this  act.  Ar- 
nold v.  Chapman,  1  Yes.  108 ;  Doe 
d.  Hoivson  V.  Watertoji,  3  B.  &  Aid, 
149. 

Nest  the  deed  must  be  delivered 
in  the  presence  of  two  witnesses. 
Hence  a  deed  attested  by  one  wit- 
ness, though  executed  and  ac- 
knowledged, for  the  purpose  of  en- 
rolment, in  the  presence  of  two 
persons  who  are  parties  to  and 
execute  the  deed,  but  do  not  sign 
the  attestation  clause,  is  not  a  deed 
sealed  and  delivered  in  the  presence 
of  two  or  more  credible  witnesses 
within  the  meaning  of  the  Statute 
of  Mortmain  ( Wichham  v.  Mar- 
quess of  Bath,  1  L.  E.,  Eq.  17;  35 
Beav.  59) ;  and  a  deed  so  attested, 
executed  by  the  grantor's  sister  and 
heiress-at-law  after  his  decease,  and 
purporting  to  confirm  the  grant,  has 
been  held  to  be  invalid.     lb. 

Although  a  deed  of  gift  under 
sect.  1  be  properly  enrolled,  yet  if 
the  grantor  die  within  twelve 
calendar  months  from  its  execution 
it  will  be  void  (Price  v.  Hathaway, 
6  Madd.  304) ;  and  will  not,  it 
seems,  revoke  a  prior  will.  Matthews 
V.  Venahles,  2  Bing.  136;  S.  C. 
9  Moore,  286. 

So  where  a  declaration  of  trust 
was  executed  by  persons  to  whom 
a  sum  of  money  was  given  by  a 


donor  upoA  trusts  not  excluding  the 
acquisition  of  land,  namely  for  the 
erection,  establishment  and  support 
of  a  hospital,  and  the  donor  having 
died  within  twelve  months  after  the 
execution  of  the  deed,  it  was  held 
that  the  gift  was  invalid.  Haivldns 
v.  Allen,  10  L.  E.,  Eq.  246. 

By  7  &  8  Yict.  c.  37,  however, 
deeds  upon  trust  for  the  purposes 
of  the  education  of  the  poor  with- 
out valuable  consideration  are  to 
be  valid,  although  the  donor  die 
within  twelve  calendar  months. 
Sect.  3. 

Grants  also  of  land  by  absolute 
oumers  or  tenants  in  tail,  for  sites  of 
schools  for  instruction  of  masters 
and  mistresses  of  elementary  schools 
for  poor  persons,  are  also  to  be 
valid,  although  the  grantor  die 
within  twelve  calendar  months  (12 
&  13  Yict.  e.  49,  s.  4).  And  also 
grants  to  schools  or  colleges  for  the 
sons  of  yeomen,  tradesmen  and 
others,  or  for  the  theological  train- 
ing of  candidates  for  holy  orders. 
15  &  16  Yict.  c.  49. 

Next,  it  will  be  observed,  that  a 
conveyance  made  as  required  by  the 
act,  must  be  enrolled  within  six 
calendar  months  after  execution. 

It  has  been  decided  that  it  will 
be  sufficient  if  the  grantor  has  ex-r 
ecuted  it,  although  the  grantees 
may  not  have  done  so  before  enrol- 
ment {Grieves  v.  Case,  2  Cox,  301), 
and  although  the  grantor  retain 
possession  of  the  deed  afterwards. 
Attorney- General  v.  Munby,  1  Mer. 
327 ;  Fisher  v.  Brierley,  10  H.  L. 
Ca.  159. 

If  the  deed  be  not  duly  enrolled, 
the  grantor  may  himself  take  ad- 
vantage of  the  want  of  compliance 
with  the  requisitions  of  the  act  and 
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recover  the  property.  Doe  d.  Wel- 
lard  V.  Hawthorn,  2  B.  &  Aid.  96  ; 
Doe  d.  Preece  v.  Howclls,  2  B.  & 
Ad.  744;  Att.-Gen.  v.  Munly,  1 
Mer.  327 ;  Fisher  v.  Brierley,  1  De 
G-.,  F.  &  J.  643.  See  also  Doe  v. 
Wrighte,  2  B.  &  Aid.  710. 

The  Courts  wiU  not  presume  the 
enrolment  of  a  deed  even  after  a 
considerable  period  has  elapsed 
since  its  execution.  Doe  d.  Hoiv- 
S071  V.  Waterton,  3  B.  &  Aid.  149 ; 
Wright  v.  Smithies,  10  East,  409. 

But  it  seems  that  they  are  not 
bound  upon  public  policy  to  take 
the  objection  of  the  absence  of  en- 
rolment, if  the  party  legally  entitled 
to  the  property  does  not  insist  upon 
it.  Att.-Gen.  v.  Ward,  6  Hare,  477; 
Att.-Gen.  v.  Moor,  20  Beav.  119. 

As  to  the  mode  of  proving  an 
enrolment,  see  Doe  d.  Williams  v. 
LMjd,  1  Scott,  N.  E.,  505  ;  1  Man. 
&  Gr.  671. 

Where  lands  are  already  in  mort- 
main under  a  deed  duly  enrolled, 
■whether  they  are  vested  in  a  cor- 
poration ( Walker  v.  Richardson,  2 
Mees.  &  W.  882  ;  Att.-Gen.  v.  Glyn, 
12  Sim.  84)  or  individuals  {Ashton 
V.  Jones,  28  Beav.  460),  a  subse- 
quent deed  conveying  such  lands 
to  another  charity  will  not  require 
enrolment.  See  also  In  re  The  Lon- 
don Dock  Act,  20  Beav.  490. 

But  the  enrolment  of  a  deed  by 
which  land  is  purchased  for  chari- 
table uses  is  necessary,  although  the 
purchase-money  arises  from  the  sale 
of  lands  already  in  mortmain.  See 
Re  The  Governors  of  Christ's  Hos- 
pital, 12  W.  E.  669. 

A  purchase  of  land  by  overseers 
and  churchwardens  for  the  purpose 
of  a  Avorthouse  does  not  require  en- 

T.L.C. 


rolment,  as  the  statutes  59  Geo.  3, 
c.  12,  s.  8,  and  9  Geo.  1,  c.  7,  enabled 
parishes  to  take  lands  in  fee  for 
building  workhouses,  and  the  pur- 
chase of  land  for  such  purpose  is 
not  for  a  charitable  use  within  the 
meaning  of  the  statute  of  Elizabeth. 
Burnahy  v.  Barshy,  4  H.  &  N.  690. 

With  regard  to  the  acknowledg- 
ment of  a  deed  to  charitable  uses 
before  enrolment,  it  has  been  en- 
acted by  24  Vict.  c.  9,  "that  no 
deed,  assurance  or  instrument  thirty 
years  old;  nor  any  deed,  assurance 
or  instrument  heretofore  executed, 
as  to  which  it  shaU.  be  proved  to  the 
satisfaction  of  the  clerk  of  enrol- 
ments in  Chancery  that  the  acknow- 
ledgment thereof  by  the  grantor  of 
the  lands  or  hereditaments  to  which 
the  same  relates  cannot  be  obtained 
within  twelve  calendar  months  after 
the  passing  of  this  act  (24  Vict. 
c.  9),  shall,  for  the  purposes  of  the 
first-recited  act  (9  Geo.  2,  c.  36),  or 
of  this  act,  require  acknowledgment 
prior  to  enrolment."     Sect.  5. 

Afterwards,  by  25  &  26  Vict.  c. 
17,  it  was  enacted  that,  "no  deed, 
assurance  or  instrument  executed 
previously  to  the  passing  of  the 
said  act  (24  Vict.  c.  9)  shall,  for  the 
purposes  thereof,  require  acknow- 
ledgment prior  to  enrolment." 
Sect.  3. 

By  statute  31  &  32  Vict.  c.  44, 
s.  3,  it  is  enacted  that,  "from  and 
after  the  passing  of  this  act,  it  shall 
not  be  necessary  to  acknowledge 
any  deed  or  instrument  in  order 
that  the  same  may  be  enrolled  in 
Her  Majesty's  High  Court  of  Chan- 
cery."    Sect.  3. 

It  wiU  be  observed  that  by  9 
Geo.  2,  c.  36,  s.  1,  no  gift  or  con- 


Digitized  by  Microsoft® 


546 


CoRBYN    /'.    FrBXCII. 


veyanee  for  charitable  uses  -vrill  he 
valid  unless  the  same  be  made  to 
take  effect  in  possession. 

An  exception  to  tins  enactment 
has  been  introduced  by  statute  26 
&  27  Vict.  c.  100,  whereby,  after 
reciting  24  &  25  Yict.  c.  9 ;  9  Geo. 
2,  c.  36  ;  and  25  &  26  Vict.  c.  17,  it 
is  enacted  that,  "  every  deed  or  as- 
surance by  -which  any  land  shall 
have  been  demised  for  any  term  of 
j'ears  for  any  charitable  use,  shall, 
for  all  the  purposes  of  the  said  re- 
cited acts,  be  deemed  to  have  been 
made  to  take  effect  for  the  chari- 
table use  thereby  intended  imme- 
diately from  the  making  thereof,  if 
the  term  for  which  such  land  shall 
have  been  thereby  demised  was 
thereby  made  to  commence  and 
take  effect  in  possession  at  any 
time  iviihin  one  year  from  the  date 
of  such  deed  or  assurance." 

Next  it  will  be  observed,  that  a 
gift  to  charitable  uses  miist  be 
without  any  power  of  revocation, 
reservation,  trust,  condition,  limi- 
tation, clause,  or  agreement  what- 
soever for  the  benefit  of  the  donor 
or  grantor,  or  of  any  person  claim- 
ing under  him. 

Even  where  there  is  a  resulting 
trust  to  the  grantor  during  his  life, 
in  consequence  of  no  trust  being 
declared  for  the  charity  during  that 
period,  the  gi'ant  will  be  void  as  not 
being  "  to  take  effect  in  possession 
for  the  charitable  use  immediately 
from  the  making  thereof."  Limbrexj 
V.  Gurr,  6Madd.  151. 

But  it  is  not  necessary  that  pos- 
session de  facto  should  be  had,  if 
the  deed  executed  under  9  Geo.  2, 
c.  36,  be  made  to  take  effect  so  as 
to   give  a  title   to   the   immediate 


possession  of  the  land.     Fisher  v. 
Brierley,  10  H.  L.  Ca.  159. 

The  donor  may,  it  seems,  without 
rendering  his  gift  invalid,  reserve  to 
himself  the  power  of  regulating  the 
charity  {Grieves  v.  Case,  2  Cox, 
301);  and  a  condition  by  which  a 
vau.lt  and  tomb  is  to  be  repaired  and 
to  be  used  for  the  grantor  and  his 
family,  is  not  a  reservation  rendering 
a  conveyance  invalid  within  the 
meaning  of  the  act,  "  the  object  of 
the  act  only  being  to  prevent  a  re- 
servation, under  colour  of  a  chari- 
table use,  of  some  substantial  benefit 
to  the  donor  himself."  Doe  d. 
Thompson  v.  Pitcher,  3  Man.  & 
Seh  407,  410;  2  Marsh.  01;  6 
Taunt.  359. 

A  grant,  moreover,  by  indenture 
executed  more  than  twelve  months 
before  the  grantor's  death,  and 
duly  enrolled,  of  a  house  and  pre- 
mises held  under  a  church  lease,  to 
Trinity  College,  Cambridge,  in  trust 
for  the  rector  of  a  parish,  was  held 
by  Sir  William  Grant,  M.  E,.,  to  be 
valid  under  the  statute,  and  not  to 
be  affected  by  the  circumstance  of 
the  grantor  being  himself  at  the 
time  of  the  gTant  rector  of  the  parish, 
and  retaining  the  deed  in  his  own 
possession.  Att.-Gen.  v.  Munhj,  1 
Mer.  327. 

Although  all  the  requisitions  of 
the  statute  are  apparently  complied 
with  by  the  grantor,  nevertheless 
if  there  be  an  agreement  or  under- 
standing or  design  among  the  par- 
ties to  the  deed,  that  the  payment 
of  the  income  is  not  to  be  enforced 
during  the  life  of  the  grantor,  the 
deed  will  be  void,  as  the  whole 
transaction  will  be  considered  as  a 
fraud  upon  the  statute.     See  Wiclc- 
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Tiam  V.  Marquess  of  Bath,  I  L.  E., 
Eq.  17;  35  Beav.  59. 

Tlie  onus,  however,  of  proving 
sucli  an  agreement  or  understand- 
ing or  design  rests  on  those  who 
allege  it  as  plaintifEs  ( Way  v.  East, 
2  Drew.  44  ;  see  also  Doe  d.  Thomp- 
son V.  Pitcher,  3  Mau.  &  S.  407 ; 
and  Fisher  v.  Brierley,  10  H.  L. 
Ca.  159,  affirming  the  decision  of 
the  Lords  Jnstices,  reported  1  De 
G.,  F.  &  J.  643,  who  reversed  the 
decision  of  Sir  J.  EomiHy,  M.  E.), 
where  it  was  held  that  the  evidence 
did  not  show  any  secret  understand- 
ing between  the  donor  and  trustees. 

The  law  upon  the  subject  of  re- 
servations in  the  case  of  assurances 
made  to  charities  has  been  recently 
modified  by  24  Viet.  c.  9,  which  en- 
acts ' '  that  no  deed  or  assurance 
hereafter  to  be  made  for  any  chari- 
table uses  whatsoever,  of  any  here- 
ditaments of  any  tenure  whatsoever, 
or  of  any  estate  or  interest  therein, 
shall  be  deemed  to  be  null  and  void 
within  the  meaning  of  the  first  re- 
cited act  (9  Geo.  2,  c.  36),  by  rea- 
son of  such  deed  or  assurance,  or 
any  deed  forming  part  of  the  same 
transaction,  containing  any  grant 
or  reservation  of  any  peppercorn  or 
other  nominal  rent,  or  of  any  mines 
or  minerals,  or  easement,  or  any  co- 
venants or  provisions  as  to  the  erec- 
tion, repair,  position,  or  description 
of  buildings,  the  formation  or  repair 
of  streets  or  roads,  drainage  or  nui- 
sances, or  any  covenants  or  provi- 
sions of  the  like  nature,  for  the  use 
and  enjoyment  as  well  of  the  here- 
ditaments comprised  in  such  deed  or 
assurance  as  of  any  other  adjacent 
or  neighbouring  hereditaments,  or 
any  right  of   entry  on  nonpayment 


of  any  such  rent,  or  on  breach  of 
any  such  covenant  or  provision,  or 
any  stipulations  of  thelike  nature  for 
the  benefit  of  the  donor  or  grantor, 
or  of  any  person  or  persons  claiming 
under  him,  nor  (in  the  case  of  any 
such  assurance  of  hereditaments  of 
copyhold  or  customary  tenure,  or  of 
any  estate  or  interest  therein)  by 
reason  of  the  same  not  being  made 
by  deed,  nor  in  the  case  of  stich  as- 
surances  made  bond  fide  on  a  sale 
for  a  full  and  valuable  consideration, 
by  reason  of  such  consideration  con- 
sisting wholly  or  partly  of  a  rent, 
rent-charge  or  other  annual  pay- 
ment reserved  or  made  payable  to 
the  vendor  or  to  anj'  other  person, 
with  or  without  a  right  of  re-entry 
for  nonpayment  thereof  :  provided 
always,  that  in  all  reservations  au- 
thorized by  this  act,  the  donor, 
grantor  or  vendor  shall  reserve  the 
same  benefits  for  his  representatives 
as  for  himself ."     Sect.  1. 

The  second  section  of  the  Mort- 
main Act  was,  it  seems,  suggested 
by  the  case  of  Queen  Anne's  Bounty, 
and  other  existing  charities,  where 
money  was  from  time  to  time  to  be 
laid  out  in  purchasing  lands.  Att.- 
Gen.  V.  Day,  1  Ves.  222  ;  Vaughan 
V.  Farrer,  2  Ves.  188 ;  Price  v. 
Hathaivay,  6  Madd.  313. 

The  meaning  of  the  second  sec- 
tion, which  relates  to  purchases,  is, 
that  they  should  not  be  precarious 
in  point  of  time  ;  so  that  should  the 
grantor  of  any  land  die  within 
twelve  months,  or  the  transferor  of 
stock  die  within  six  months,  yet  the 
person  who  paid  the  monej'  should 
not  lose  his  purchase  or  be  put  to 
the  risk  of  recovering  it  back,  as 
there  might  not  be  assets,  or  stocks 
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might  fall.      Att.-Gen.  v.   Day,    1 
Ves.  222. 

But  it  was  not  intended  to  leave 
everyperson  at  liberty -within  t-welye 
months  before  his  death  to  give  to 
charitable  uses  any  land  which 
within  twelve  months  he  had  pur- 
chased for  full  and  valuable  con- 
sideration. See  Price  v.  Hathmuay, 
6  Madd.  304. 

In  order  to  bring  the  case  within 
the  second  section  the  consideration 
must  be  paid  by  the  person  for 
whose  benefit  the  conveyance  is 
made  {Doe  d.  Preece  v.  Howells,  2 
B.  &  Ad.  744).  And  the  purchase 
must  be  bona  fide  and  for  full  and 
valuable  consideration,  otherwise  it 
wiU  be  void.  Doe  d.  Wellard  v. 
Haivthorn,  2  B.  &  Aid.  96;  Att.- 
Gen.  V.  Ward,  6  Hare  477. 

It  seems  to  have  been  doubtful 
whether  a  conveyance  of  land  to 
charitable  uses  was  void  when  made 
subject  to  a  perpetual  rent-charge, 
even  though  it  may  have  been  fully 
equal  to  the  value  of  the  land.  In 
the  case  of  the  Manchester  Infir- 
mary, an  act  of  parliament  was 
obtained  in  order  to  remove  that 
objection  (Boyle  on  the  Law  of 
Charities,  117;  1  Evans,  Statutes, 
327,  n.  5) ;  but  by  24  Vict.  c.  9,  it 
is  enacted,  that  assurances  to  cha- 
ritable uses  made  bona  fide  on  a 
sale  for  a  fuU  and  valuable  con- 
sideration shall  not  be  deemed  void 
by  reason  of  the  consideration  con- 
sisting whoUy  or  partly  of  a  rent, 
rent-charge,  or  other  annual  pay- 
ment reserved  or  made  payable  to 
the  vendor  or  any  other  person, 
with  or  without  a  right  of  re- 
entry for  non-payment  thereof 
(sect.  1),  the  vendor  reserving  the 


same  benefits  to  his  representatives 
as  to  himself.     lb. 

As  it  was  doubtful  whether  the 
enactment  in  sect.  1  of  24  Vict.  c.  9, 
as  to  assurances  to  bo  thereafter 
made  bona  fide  on  a  sale,  referred 
to  any  hereditaments  not  of  copy- 
hold or  customary  tenure,  it  was  by 
a  subsequent  act  declared  and  en- 
acted, "that  the  said  enactment  com- 
prises and  extends  to  all  heredita- 
ments, whether  of  freehold,  custom- 
ary, or  copyhold  tenure,  and  to 
every  estate  and  interest  therein  " 
(25  &  26  Vict.  c.  17,  s.  2). 

By  Stat.  27  &  28  Vict.  c.  13,  after 
reciting  24  &  25  Vict.  c.  9,  and  25 
&  26  Vict.  c.  17,  it  is  enacted  that 
' '  every  full  and  bona  fide  valu- 
able consideration  within  the  first 
section  of  the  said  first  act  which 
shall  consist  either  wholly  or  partly 
of  a  rent,  or  other  annual  payment 
reserved  or  made  payable  to  the 
vendor  or  grantor,  or  to  any  other 
person,  shall  for  the  purposes  of  stat. 
9  Geo.  2,  c.  36,  be  as  valid  and  have 
the  same  force  and  effect  as  if 
such  consideration  had  been  a  sum 
of  money  actually  paid  at  or  be- 
fore the  making  of  such  convey- 
ance, without  fraud  or  collusion." 
Sect.  4. 

The  operation  of  the  second  sec- 
tion of  9  Geo.  2,  c.  36,  has  been 
still  further  extended  by  25  Vict, 
c.  17,  which  enacts,  that  "in  all 
cases  in  which  money  shall  have 
been  really  and  bona  fide  expended 
before  the  passing  of  this  act,  in 
the  substantial  and  permanent  im- 
provement, by  buUding  or  other- 
wise, for  any  charitable  use,  of  land 
of  any  tenure  whatsoever,  of  which 
possession  is  now  held  by  virtue  of 
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any  deed  or  assurance  conveying  or 
purporting  to  convey  the  same,  or 
declaring  any  trusts  or  trust  thereof 
for  such  charitable  use,  all  money 
so  expended  shall  be  deemed,  for 
the  purposes  of  the  said  act,  equiva- 
lent to  money  actually  paid  by  way 
of  consideration  for  the  purchase  of 
the  said  land."     Sect.  5. 

Although  the  second  section  of 
the  Mortmain  Act  was  onlyintended 
to  prevent  such  purchases  as  are 
there  mentioned  from  being  avoided 
by  reason  of  the  death  of  the  grantor 
■within  twelve  calendar  months  after 
the  sealing  and  delivery  thereof,  it 
seems  notwithstanding  to  have  been 
generally  apprehended  that  it  was 
intended  wholly  to  exempt  such 
purchases  from  the  operation  of  the 
act,  and,  in  consequence  thereof, 
the  formalities  prescribed  by  the 
act,  in  relation  to  the  conveyance  of 
hereditaments  to  charitable  uses, 
were  in  many  instances  omitted  in 
purchases  for  a  full  and  valuable 
consideration.  In  order  to  remedy 
the  defects  in  the  titles  of  lands 
which  consequently  arose,  it  was 
enacted  by  9  Geo.  4,  c.  85  (which 
was  purely  retrospective),  that 
where  lands,  tenements  or  here- 
ditaments had  been  purchased  for 
full  and  valuable  consideration 
for  charitable  uses,  deeds  of  con- 
veyances executed  before  the  25th 
July,  1828,  were  to  be  valid, 
although  the  formalities  prescribed 
by  9  Geo.  4,  c.  36,  had  not  been  ob- 
served. See  Doe  d.  Graham  v. 
Hawkins,  1  Gale  &  D.  551. 

Roman  Catholic  charities  having 
to  a  great  extent  been  kept  secret, 
it  was  by  23  &  24  Vict.  c.  134,  s.  3, 
enacted  that  deeds  or   assurances 


relating  thereto  should  not  be  void 
if  enrolled  within  twelve  months 
from  the  passing  of  the  act.  Sect.  3. 

Conveyances,  however,  for  valu- 
ahle  consideration,  upon  trust  for 
the  education  of  the  poor,  and  not 
enrolled,  are  rendered  valid  if  en- 
rolled within  twelve  calendar  months 
from  the  passing  of  4  &  5  Vict.  c.  38, 
s.  16  (21  June,  1841). 

By  24  Vict.  c.  9,  the  legislature 
again  interfered  in  favour  of  pur- 
chasers to  charitable  uses,  giving 
them  twelve  calendar  months  from 
the  passing  of  the  act  {i.e.  twelve 
calendar  months  after  the  17  th  May, 
1861),  to  enrol  their  deeds  (sect.  3) ; 
and  by  a  subsequent  act  (25  &  26 
Vict.  c.  17)  the  time  was  extended 
to  the  17th  May,  1863  (sect.  3);  and 
by  27  &  28  Vict.  c.  13,  to  the  17th 
of  May,  1866  (sect.  1). 

Provisions  as  to  enrolment  are 
made  where  there  may  be  tioo 
deeds  thereafter  made^  one  convey- 
ing lands,  and  the  other  declaring 
the  charitable  uses  on  such  convey- 
ance. See  24  Vict.  c.  9,  which  en- 
acts that  "in  all  cases  where  the 
charitable  uses  of  any  deed  or  as- 
surance hereafter  to  be  made  for 
conveyance  of  any  hereditaments 
for  any  charitable  uses  shall  be  de- 
clared by  any  separate  or  other 
deed  or  instnmient,  it  shaU.  not  be 
necessary,  for  the  purposes  of  the 
first  recited  act  (9  Geo.  2,  c.  36),  or 
of  this  act  (24  Vict.  c.  9),  to  enrol 
such  deed  or  assurance  for  convey- 
ance, but  every  su.ch  deed  or  assu- 
rance for  conveyance  shall  never- 
theless be  absolutely  null  and  void, 
unless  such  separate  or  other  deed 
or  instrument  shall,  within  six 
calendar    months    next    after    the 
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making  or  perfecting  of  stioh  deed 
or  assurance  for  conveyance,  be  en- 
rolled in  Her  Majesty's  High  Court 
of  Chancery,  and  such  enrolment 
as  last  aforesaid  shall  be  deemed 
and  treated  for  all  purposes  of  the 
first  recited  a£t  (9  Geo.  2,  c.  36), 
and  of  this  act  (24  Viet.  c.  9),  as  if 
such  deed  or  assurance  for  convey- 
ance had  declared  such  charitable 
uses,  and  had  been  so  enrolled  as 
last  aforesaid."     Sect.  2. 

Provisions  are  next  made,  ■where 
two  such  deeds  have  already  been 
executed,  declaring  the  validity  of 
the  enrolment  of  the  deed  declaring 
the  charitable  trusts,  and  extending 
the  time  for  enrolment,  if  none  had 
taken  place.  See  24  Yict.  c.  9, 
which  enacts  that  "in  all  cases 
where  the  charitable  uses  of  any 
deed  or  assurance  heretofore  made 
for  conveyance  of  any  hereditaments 
for  any  charitable  uses  upon  such 
full  and  valiiahle  consideration  as 
aforesaid,  and  under  which  posses- 
sion is  now  held  for  such  uses,  have 
been  declared  by  any  separate  or 
other  deed  or  instrument,  and  such 
deed  or  assurance  for  conveyance 
has  not  been  enrolled  in  Her  Ma- 
jesty's High  Court  of  Chancery 
prior  to  the  passing  of  tliis  act ;  but 
such  separate  or  other  deed  or  in- 
strument has  been  so  enrolled,  such 
enrolment  shall  be  deemed  and 
treated  for  all  pui-poses  of  the  first 
recited  act  (9  Geo.  2,  o.  36),  and  of 
this  act  (24  Vict.  c.  9),  as  if  such 
deed  or  assurance  for  conveyance 
had  declared  such  charitable  uses, 
and  had  been  so  enrolled  as  last 
aforesaid;  but  if  neither  of  such 
deeds  nor  such  instrument  has  been 
so   enrolled,  then  it  shall  not  be 


necessary  for  the  purposes  of  the 
first  recited  act  (9  Geo.  2,  c.  36),  or 
of  this  act  (24  Vict.  c.  9),  to  enrol 
such  deed  or  assurance  for  convey- 
ance, but  every  such  deed  or  assu- 
rance for  conveyance  shall,  never- 
theless, be  absolutely  and  to  all 
intents  and  purposes  nuU.  and  void, 
unless  such  separate  or  other  deed 
or  instrument  shall,  within  twelve 
calendar  months  next  after  the 
passing  of  this  act,  be  so  enrolled, 
and  such  enrolment  as  last  afore- 
said shall  be  deemed  and  treated 
for  all  the  purposes  of  the  first  re- 
cited act  (9  Geo.  2,  c.  36),  and  of 
this  act  (24  Vict.  c.  9),  as  if  such 
deed  or  assurance  for  conveyance 
had  declared  such  charitable  uses, 
and  had  been  so  enrolled  as  last 
aforesaid."     Sect.  4. 

Subsequently,  by  25  &  26  Vict, 
c.  17,  after  reciting  that  it  is  by  the 
4th  section  of  24  Vict.  c.  9  enacted, 
that  where  the  charitable  uses  of 
any  such  deed  or  assurance  for  con- 
veyance as  is  therein  mentioned  had 
been  declared  by  any  separate  deed 
or  instrument,  then,  if  neither  of  the 
said  deeds  or  instruments  had  been 
enrolled,  it  should  not  be  necessary 
to  enrol  such  deed  or  assurance  for 
conveyance,  but  every  such  deed 
or  assurance  for  conveyance  should 
be  void  unless  such  other  separate 
deed  or  instrument  should  be  en- 
rolled within  such  time  as  therein 
mentioned  ;  and  after  reciting  that 
it  may  happen  that  such  deed  or 
assurance  for  conveyance  may  have 
been  executed  before  the  passing 
of  the  said  act,  but  the  separate 
deed  or  instrument  declaring  the 
charitable  uses  may  not  have  been 
executed  until  after  the  passing  of 
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tlie  said  act,  it  was,  therefore, 
enacted  tliat  "the  said  act  and  this 
act  shall  be  taken  to  apply  as  well 
to  cases  -vi'here  such  separate  deed 
or  instrument  shall  be  or  shall  have 
been  executed  after,  as  to  cases 
where  it  may  have  been  executed 
before,  the  passing  of  the  said  act ; 
provided  only,  that  if  not  already 
executed,  it  be  executed  six  months 
next  after  the  passing  of  this  act." 
Sect.  4. 

Afterwards,  by  stat.  27  &  28  Yict. 
c.  13,  after  reciting  24  Vict.  c.  9  and 
Stat.  25  &  26  Vict.  c.  17,  it  is  enacted 
that  "this  act  shall  be  taken  to 
apply  as  well  to  cases  where  such 
separate  deed  or  instrument  as  is 
mentioned  in  the  4th  section  of 
the  said  second  act  shall  be  or 
shall  have  been  executed  after,  as 
to  cases  where  it  may  have  been 
executed  before,  the  passing  of  the 
said  first  act ;  provided  only,  that 
if  not  already  executed,  it  be  exe- 
cuted within  six  calendar  months 
next  after  the  passing  of  this  act." 
Sect.  2. 

Power  was  next  given  to  the 
Court  of  Chancery  in  certain  cases 
to  order  the  enrolment  of  deeds 
relating  to  charitable  trusts  where 
the  original  deed  has  been  lost 
or  destroyed  by  time  or  accident. 
See  27  &  28  Vict.  c.  13,  whereby 
after  reciting  that  "it  may  be  im- 
possible in  some  cases  to  enrol  the 
original  deed  creating  a  charitable 
trust  by  reason  of  the  same  having 
been  lost  or  destroyed  by  time  or 
accident,  but  nevertheless  the  trusts 
of  such  charity  may  sufficiently  ap- 
pear by  some  subseqiient  deed  ap- 
pointing new  trustees,  or  otherwise 
reciting  the  trusts  created  by  the 
original  deed  : "  it  is  enacted,  that 


"  in  every  such  case  it  shall  be  law- 
ful for  any  trustee  or  other  person 
interested  in  such  charitable  trust 
to  apply  by  summons  in  a  summary 
way  to  the  Court  of  Chancery  for 
an  order  authorizing  the  enrolment 
of  such  subsequent  deed ;  and  if  the 
Court  shaU.  be  satisfied  by  afiidavit 
or  otherwise  that  such  original  deed 
has  been  lost  or  destroyed  by  time 
or  accident,  but  that  the  trusts 
thereof  sufiiciently  appear  by  such 
subsequent  deed,  then  it  shall  be 
lawful  for  the  said  Court  to  make 
an  order  authorizing  the  enrolment 
of  such  subsequent  deed ;  and  the 
enrolment  thereof  shall  have  the 
same  force  and  effect  as  the  original 
deed  would  have  had  if  the  same 
had  not  been  lost  or  destroyed  as 
aforesaid."     Sect.  3. 

Subsequently  power  was  given 
to  the  Court  of  Chancery  imder 
certain  circumstances  to  enrol  an 
original  deed  that  ought  to  have 
been  enrolled  as  well  as  a  subse- 
quent deed  when  the  original  one 
has  been  lost  or  destroyed  by  time 
or  accident.  See  29  &  30  Vict, 
c.  57,  whereby,  after  reciting  9 
Geo.  2,  c.  36  ;  24  Vict.  c.  9 ;  25  & 
26  Vict.  c.  17,  and  27  &  28  Vict, 
c.  13,  it  is  enacted  that  "  any  trus- 
tee, governor,  director,  or  manager 
of  any  charity,  or  any  other  person 
entitled  to  act  in  the  management 
of  or  otherwise  interested  in  any 
charitable  trust,  may  by  summons 
in  a  summary  way,  and  without 
service  thereof  upon  any  person, 
apply  to  the  Court  of  Chancery 
for  an  order  authorizing  the  enrol- 
ment in  the  Coxirt  of  any  deed, 
assurance,  or  other  instrument 
whereby  any  hereditaments  of  any 
tenure  or    any  estate    or    interest 
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therein  have  or  has  heen  or  shall 
he  given,  granted,  or  in  any  -way 
conveyed,  settled,  or  charged  for 
charitable  uses,  or  of  any  other 
deed,  assurance,  or  instrument 
relative  to  or  connected  vdth  any 
charitable  trust,  and  "which  deed 
assurance  or  instrument  ought 
to  have  been  enrolled,  but  has 
not  been  enrolled  ivithin  the 
time  by  law  hmited  for  that  pur- 
pose, or  (where  such  deed,  assur- 
ance, or  instrument  has  been  lost 
or  destroyed  by  time  or  accident, 
and  the  trusts  thereof  sufficiently 
appear  by  some  subsequent  deed 
appointing  new  trustees,  or  other- 
wise reciting  the  trusts  created  by 
the  original  deed,  assurance,  or 
instrument)  for  an  order  authorizing 
the  enrolment  of  such  subsequent 
deed."     Sect  1. 

"  If  the  Court  should  b  e  satisfied  by 
affidavit  or  otherwise  that  the  deed, 
assurance,  or  other  instrument  con- 
veying or  charging  the  heredita- 
ments, estate  or  interest  for  chari- 
table uses  was  made  really  and  bond 
Jide  for  full  and  valuable  considera- 
tion, actually  paid  at  or  before  the 
making  or  perfecting  ther'eof,  or 
reserved  by  way  of  rent-charge  or 
other  annual  payment,  or  partly 
paid  at  or  before  the  making  or 
perfecting  of  such  deed,  assurance, 
or  other  instrument,  and  partly  re- 
served as  aforesaid,  without  fraud 
or  collusion,  and  that  at  the  time  of 
the  application  to  the  Court  pos- 
session or  enjojTnent  is  held  under 
such  deed,  assurance,  or  other  in- 
strument, and  that  the  omission  to 
enrol  the  same  in  proper  time  has 
arisen  froni  mere  ignorance  or  in- 
advertence, or  from  the  destruction 
thereof  by  time  or  accident,  it  shall 


be  lawful  for  the  Court  to  make  an 
order  authorizing  the  enrolment  in 
the  Court  of  the  deed,  assurance,  or 
instrument  to  which  the  application 
relates,  or  of  such  subsequent  deed, 
as  the  case  may  be,  and  the  same 
shall  thereupon  be  enrolled  accord- 
ingly at  any  time  within  six  calen- 
dar months  from  the  date  of  the 
order,  and  no  acknowledgment 
shall  be  necessary  prior  to  enrol- 
ment."    Sect.  2. 

' '  Every  enrolment  made  pursuant 
to  an  order  of  the  Court  under  this 
act  shall,  notwithstanding  anything 
in  the  first-mentioned  act  contained, 
have  the  same  force  and  effect 
which  by  the  second-mentioned  act, 
as  explained  and  amended  by  the 
two  subsequent  acts  before  men- 
tioned, is  given  to  the  enrolment  of 
a  deed,  assurance,  or  other  instru- 
ment, or  of  a  subsequent  deed, 
by  the  three  last-mentioned  acts 
respectively  authorized  to  bo 
enrolled  and  duly  enrolled  accord- 
ing to  the  provisions  thereof,  and 
within  the  time  thereby  respec- 
tively limited."     Sect.  3. 

"Provided  always,  that  nothing 
herein  contained  shall  affect  or 
apply  to  any  deed,  instrument  or 
assurance  as  to  which  at  the  time 
of  any  such  application  to  the  Court 
of  Chancery  any  action,  suit  or  pro- 
ceeding shall  be  pending  for  setting 
aside  the  same  or  for  asserting  any 
right  founded  on  the  invalidity 
thereof,  or  any  decree  or  judgment 
shall  have  been  then  ak'eady  ob- 
tained founded  on  such  invalidity." 
Sect.  4. 

A  similar  order  may  now  be  ob- 
tained from  the  Clerk  of  Enrol- 
ments in  Chancery,  under  a  subse- 
quent  act,    35    &    36  Yict.   c.    24, 


Digitized  by  Microsoft® 


CoRBYN  V.  French. 


553 


whicli,  after  reciting  29  «&  30  Vict, 
c.  57,  enacts  that  "  from  and  after 
the  passing  of  this  act  (27th  June, 
1872),  if  the  clerk  of  enrolments  in 
Chancery  for  the  time  being  shall 
be  satisfied,  by  affidavit  or  other- 
wise,  that  the  deed,  assurance,  or 
other     instrument     conyeying    or 
charging  the  hereditaments,  estate 
or  interest  for  charitable  uses  was 
made  really  and  bona  fide  for  full 
and  valuable  consideration   actually 
paid  at  or  hefore  the  making  or  per- 
fecting thereof,  or  reserved  by  way 
of  rent-charge  or  other  annual  pay- 
ment, or  partly  paid  at  or  before 
the  making  or  perfecting  of  such 
deed,  assurance,  or  other  instrument, 
and  partly  reserved  as  aforesaid, 
■without    fraud   or   collusion,    and 
that  at  the  time  of  the  application 
to  the  said  clerk  of  enrolments  pos- 
session or  enjoyment  is  held  under 
such  deed,  assurance,  or  other  instru- 
ment, and  that  the  omission  to  enrol 
the  same  in.  proper  time  has  arisen 
from  ignorance  or  inadvertence,  or 
from    the   destruction  thereof    by 
time  or  accident,  it  shall  be  lawful 
for  the  said  clerk  of  enrolments  to 
enrol  the  deed,  assurance,  or  instru- 
ment to  which  the  application  re- 
lates, or  such  a  subsequent  deed  as 
in  the  act  mentioned,  as  the  case 
may  be,  and  the  same  shall  there- 
upon be  enrolled  accordingly,  and 
euch  enrolment  shall   be  as  valid 
and  effective  for  all  purposes  as  if 
the  same  had  been  made  under  the 
authority  of  the  said  last-mentioned 
act.     Over  and  above  the  ordinary 
fee  payable  upon  the  enrolment  of 
anydeed,  assurance,  or  other  instru- 
ment, there  shall  be  paid  upon  the 
enrolment,  under  this  section,  of  any 
deed,  assurance,  or  other  instrument 


the  further  fee  of  ten  shillings." 
Sect.  13. 

III.  What  Gifts  htj  Will  are  in- 
valid as  being  either  Realty  or 
savouring  of  Realty. 
AH  wiUs  executed  before,  unless 
re-published  after,  the  passing  of 
{Willet  V.  Sandford,  1  Yes.  178, 
185,)  the  Mortmain  Act,  by  testators 
who  died  afterwards,  whereby  lands 
were  devised  to  charitable  purposes, 
are  valid  {Ashburnham  v.  Bradshaio, 
2  Atk.  36;  Att.-Gen.  v.  Andrews, 
1  Ves.  225).  But  all  devises  to 
charitable  purposes  made  by  wills 
dated  or  re-published  after  the 
passing  of  the  act,  whether  of 
freeholds,  copyholds  {Arnold  v. 
Chapman,  1  Ves.  108),  or  leaseholds 
{Att.-Gen.  v.  Tomldns,  Arab.  216; 
Johnston  v.  Sicann,  3  Madd.  457  ; 
Paice  V.  Archbishop  of  Canterbury, 
14  Ves.  364  ;  Entivistle  v.  Davis,  4 
L.  E.,  Eq.  272,  277),  or  of  the  rents 
and  profits  of  (  Thornber  v.  Wilson,  3 
Drew.  245  ;  Cramp  v.  Playfoot,  4 
K.  &  J.  479),  or  of  crops  growing  on, 
lands  {Symonds  v.  Marine  Society,  2 
Gifl.  325),  are  void. 

The  act  has,  at  any  rate  until 
recentlj',  received  a  veiy  strict 
construction,  and  any  personalty 
savouring  of  realty  has  been  held 
to  come  within  the  meaning  of  the 
first  section  of  the  act.  Thus,  a 
legacy  of  money  to  arise  from  the 
sale  of  land  {Curtis  v.  Hutton,  14 
Ves.  637  ;  Page  v.  Leapingwell, 
18  Ves.  463  ;  Trustees  of  the 
British  Museum  v.  White,  2  S.  & 
S.  595  ;  Att.-Gen.  v.  Lord  Wey- 
mouth, Amb.  20 ;  Paice  v.  Arch- 
bishop of  Canterbury,  14  Ves.  364; 
Att.-Gen.  v.  Harley,  5  Madd.  321  ; 
Waite  V.  Webb,  6  Madd.  71;  Thorn- 
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her  V.  Wilson,  3  Drew.  245  ;  4  Drew. 
350 ;  The  Incorporated  Church 
Building  Society  v.  Coles,  5  De  G., 
Mac.  &  G.  331 ;  Rohinson  v.  liohin- 
son,  19  Beav.  494 ;  Grahams .  Pater- 
noster, 31  Beav.  30),  is  void,  even 
although  the  conversion  may  have 
been  directed  by  a  former  instru- 
ment. Middleion  v.  Spicer,  1  Bro. 
0.  C.  201  ;  Att.-Gen.  v.  Harley,  5 
Madd.  321  ;  AspinallY.  Bourne,  29 
Beav.  462 ;  and  see  Brook  v.  Badley, 
3  L.  E.,  Ch.  App.  672  ;  4  L.  E.,  Eq. 
106,  overruling  Shadholt  v.  Thorn- 
ton, 17  Sim.  49,  more  fully  reported 
13  Jur.  597  ;  Marsh  v.  Att.-Gen.  2 
J.  &  H.  61 ;  30  L.  J.,  N.  S.,  Ch. 
233  ;   7  Jur.,  N.  S.  184. 

A  legacy  payable  out  of  person- 
alty and  of  the  proceeds  of  the  sale 
of  an  estate,  is  an  interest  in  land 
■within  the  Statute  of  Mortmain, 
and  cannot,  while  it  remains  unpaid, 
be  bequeathed  by  the  legatee  for 
charitable  purposes  {Brook  v.  Bad- 
ley,  3  L.  E.,  Ch.  App.  072);  nor  can 
there  be  any  apportionment,  so  as 
to  make  that  part  of  the  legacy 
which  would  be  payable  out  of  the 
personalty  available  for  the  chari- 
table bequest.     lb. 

Although  a  devise  of  rents  of 
realty  to  accrue  due  would  clearly 
be  within  the  act,  a  bequest  of 
arrears  of  rent  will  not  {Edwards 
v.  Hall,  11  Hare,  6 ;  6  De  G.,  Mac. 
&  G.  74;  Thomas  v.  Hoicell,  18  L. 
E.,  Eq.  198).  But  a  bequest  of  the 
arrears  of  interest  on  a  mortgage 
has  been  held  to  be  within  the  act, 
"  for  the  land  might  be  sold  to  paj^ 
them."  Alexander  v.  Bramc,  7  De 
G.,  Mac.  &  G.  525,  542  ;  7  Jar.,  N. 
S.  889. 

A  bequest  to  a  charity  of  money 
to  be  laid  out  in  the  purchase  of 


land  is  clearly  void,  even  although 
the  trustees  have  power  to  invest 
upon  personal  securities  until  a 
suitable  purchase  can  be  made 
( Att.-Gen.Y.  Heartivell,  2Eden,  234 ; 
Grieves  v.  Case,  4  Bro.  C.  C.  67 ;  1 
Ves.  jun.  548  ;  2  Cox,  301 ;  Pritchard 
V.  Arhoui)i,  3  Euss.  458  ;  Mann  v. 
Burlingham,  1  Keen,  235  ;  Att.- 
Gen.  V.  Hodgson,  15  Sim.  146;  and 
see  English  v.  Orde,  Duke's  Char. 
Uses,  byBridg.  432);  and  a  recom- 
mendation to  trustees  to  purchase 
has  been  held  to  be  mandator}',  and 
therefore  void.  Alt.-  Gen.  v.  Davies, 
9  Ves.  546  ;  Kirkhand  v.  Hudson, 
7  Price,  212  ;  PilkingtonY.  Boughey, 
12  Sim.  114. 

A  bequest  of  money  for  the  erec- 
tion   {Brodie  v.  Duhe  of  Chandos, 

1  Bro.  C.  C.  444,  n. ;  Att.-Gen.  v. 
Bishop  of  Oxford,  1  Bro.  C.  C.  444, 
n. ;  Gluhl)  V.  Att.-Gen.,  Amb.  373  ; 
Att.-Gen.  V.  Parsons,  8  Ves.  186; 
Att.-Gen.  v.  Munhj,  1  Mer.  327; 
Fisher  v.  Brierly,  1  De  G.,  F.  &  J. 
643;  SewellY.  Crew-Read,  3  L.  E., 
Eq.  60)  or  repair  and  improvement 
{Harris  v.  Barnes,  Amb.  651 ;  Att.- 
Gen.  V.  Bishop  of  Chester,  1  Bro.  C. 
C.  444)  of  buildings  upon  land 
already  in  mortmain  is  valid.  And 
evidence  is  admissible  to  show  that 
the  testator  contemplated  land  in 
mortmain.  Att.- Gen.  v. Hyde,  Amb. 
751;  Gihlett  v.  Hobson,  3  M.  &  K. 
517;  Cressicell  v.  Cressioell,  6  L.  E., 
Eq.  09. 

A  bequest,  however,  for  paj'ing 
off  an  incumbrance  on  real  estate 
belonging  to  a  charity,  as,  for  in- 
stance, a  meeting-house,  is  invalid 
{Corbtjn  V.  French,  4  Ves.  418), 
though  the  incumbrance  be  merely 
equitable   (  Waterhousc  v.  Holmes, 

2  Sim.    162;    and   see   Davies    v. 
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Ilojjkins,  2  Beav.  276) ;  but  a  be- 
quest for  paying  off  debts  contracted 
in  respect  of  a  meeting-house,  but 
wbich  do  not  constitute  a  charge 
upon  it,  is  vaHd.  Bunting  v.  Mar- 
riott, 19  Beav.  163. 

"Where  atestatorbequeathsmoney 
to  be  laid  out  in  erecting,  building, 
or  founding  a  church,  chapel,  school, 
or  other  charitable  institution,  it 
will  be  implied  that  he  intended  a 
purchase  of  land  to  be  made  for 
that  purpose,  and  the  gift  wiU  con- 
sequently be  void  {Foy  v.  Foy,  1 
Cox,  163;  Att.-Gen. Y.Nash,  3Bro. 
0.  C.  588  ;  Att.-Gen.  v.  Whitchurch, 
3  Ves.  144;  Chapman  v.  Broivn,  6 
Yes.  404;  Att.-Gen.  v.  Parsons,  8 
Ves.  186  ;  Att.-Gen.  v.  Davies,  9 
Ves.  535  ;  Pritchard  v.  Arhotiin,  3 
Euss.  458  ;  SmithY.  Oliver,  11  Beav. 
481  ;  Att.-Gen.  v.  Hodgson,  15  Sim. 
146;  Hopldns  v.  Phillips,  3  Giff. 
182) ;  and  the  rule  of  the  Court  is 
now  well  settled,  that  in  order  to 
validate  a  bequest  of  this  kind,  you 
must  find  in  the  will  a  reference  to 
an  existing  site  on  which  the  build- 
ing contemplated  shall  be  erected, 
or  you  must  find  words  expressly 
excluding  the  application  of  the 
money  given  in  the  acquisition  of 
land  {Pritchard  v.  Arbouin,  3  Euss. 
458;  Setvelly.  Creio-Read,  3  L.  E., 
Eq.  60  ;  Haivhins  v.  Allen,  10  L.  E., 
Eq.  246  ;  In  re  Watmough^s  Trusts, 
8  L.  E.,  Eq.  272,  and  the  remarks 
therein  on  Booth  v.  Carter,  3  L.  E., 
Eq.  757;  i2(c«s  v. /o«e«,  4L.E.,Eq. 
73  ;  Pratt  v.  Harvey,  12  L.  E.,  Eq. 
544 ;  In  re  Cox,  Cox  v.  Davie,  7 
Ch.  D.  204).  Even  a  request  to  the 
trustees  of  the  sum  bequeathed  for 
such  purposes,  that  they  would  ask 
for  a  grant  of  land  for  the  purposes 


of  the  building,  has  been  held  not 
to  be  sufiicient  to  express  the  testa- 
tor's intention  to  exclude  a  purchase 
of  land  {Mather  v.  Scott,  2  Keen, 
172).  And  where  money  is  be- 
queathed to  a  charity  "  towards 
building"  charitable  institutions, 
the  mere  fact  that  the  charity  may 
possess  land  upon  which  such  build- 
ings might  be  erected  will  not 
render  the  bequest  vahd,  unless  the 
testator  by  his  will  precludes  the 
application  of  the  legacy  to  the 
purchase  of  other  building  land. 
Giblett  V.  Hobson,  5  Sim.  651  ;  3 
My.  &  K.  517. 

A  bequest  of  this  kind  will,  how- 
ever, be  good  provided  the  land  on 
which  the  building  is  to  be  erected 
cannot,  consistently  with  the  terms 
of  the  trust,  be  acquired  by  means 
of  any  portion  of  the  bequest,  but 
either  has  been  or  is  to  be  lawfuUj' 
dedicated  for  the  purpose.  Thus  it 
has  been  held  by  the  House  of 
Lords  that  a  bequest  of  money  to 
be  employed  in  buildings  for  a 
charitable  object,  if  land  shall  at 
some  future  limited  time  be  given  for 
that  purpose,  but  no  part  of  the  sum 
bequeathed  was  to  be  applied  in 
the  purchase  of  land,  is  a  perfectly 
valid  bequest.  Att.-Gen.  v.  Phil- 
pott,  6  H.  L.  Ca.  338,  reversing  the 
decision  of  Sir  J.  Eomilly,  M.  E., 
rejiorted  21  Beav.  134,  and  over- 
ruling IVye  V.  Corporation  of  Glou- 
cester, 14  Beav.  173;  and  see  Hen- 
shaw  V.  Atkinson,  3  Madd.  306  ; 
Cawood  V.  Thompson,  1  Sm.  &  Giff. 
409  ;  Baldwin  v.  Baldwin,  22  Beav. 
413  (No.  1);  Dent  v.  Allcroft,  30 
Beav.  335  ;  Cressicell  v.  Cresswell, 
6  L.  E.,  Eq.  69 ;  Chamberlayne  v. 
Brochett,  8  L.  E.,  Ch.  App.  206. 
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And  it  has  also  been  held  that  a 
bequest  for  the  enlargement  of 
a  parish  church  {Re  Hamldns  Trust, 
33  Beav.  570),  or  for  the  endowment 
of  future  churches  or  chapels  {Sin- 
nett  V.  Herhert,  1  L.  H,.,  Ch.  App. 
232,  reversing  iS'.  C.  reported  12 
L.  E.,  Ec[.  201)  is  good. 

A  bequest,  ho-svever,  of  a  legacy 
to  the  trustees  of  a  charitable  insti- 
tution, on  condition  of  their  pro- 
viding land  for  building  houses  to 
be  dedicated  to  charity,  has  been 
held  void,  for  it  was  said  that  "  it 
is  an  absurd  distinction  that  a  tes- 
tator shall  not  give  laud  to  a  charity, 
but  he  may  give  money  in  considera- 
tion of  another's  giving  land  for  a 
charity."  Att.-Gen.  v.  Davhs,  9 
Ves.  535,  543 ;  and  see  Dunn  v. 
Boxcnas,  1  K.  &  J.  602. 

A  bequest  of  money  to  be  em- 
ployed on  land  devised  by  the  tes- 
tator to  a  charity,  is  invalid.     Att.- 
Gen.  V.  Hinxman,  2  J.  &  W.  270 
Smith    V.    Oliver,    11     Beav.    481 
Cramp  v.  Plarjfoot,  4  K.  &  K.  479 
Green  v.  Britten,  42  L.  J.,  Ch.  187. 

Some  expressions  of  an  ambigu- 
ous character  have  been  held  by 
themselves  not  to  point  to  the  ac- 
quisition of  land,  and  therefore  not 
to  render  the  bequest,  which  can  be 
carried  out  in  a  legal  manner,  in- 
valid. Thus  a  direction  to  apply 
the  dividends  of  stock  "for  or 
towards  establishing  a  school" 
{Att.-Gen.  V.  Williams,  4  Bro.  C.  C. 
526 ;  2  Cos,  387  ;  and  see  Martin 
V.  Welstcad,  23  L.  J.,  Ch.  927);  or 
a  bequest  of  an  annual  sum  "to 
establish  a  school  for  educating 
poor  children"  {Hartshorne  v. 
Nicholson,  26  Beav.  58) ;  for  "  the 
perpetual  endowment  and    main- 


tenance of  two  schools  "  {Kirkhanh 
v.  Hudson,  7  Price,  212);  for  the 
endowment  of  existing  churches  and 
cha]Dels  {Edwards  v.  Hall,  1 1  Hare, 
1  ;  6  De  G.,  Mac.  &  G.  74) ;  or  the 
bequest  of  the  income  of  a  sum  of 
money  for  providing  a  "  school- 
house"  {Johnston  v.  Stvann,  3  Madd. 
457  ;  Crafton  v.  Frith,  15  Jur.  737  ; 
20  L.  J.,  Ch.  198),  have  been  held 
good,  because  the  bequests  might  be 
carried  out  in  a  legal  mode,  not 
necessarily  involving  the  purchase 
of  land. 

Where,  however,  a  srtm  of  money, 
and  not  merely  income,  was  left 
towards  establishing  a  school  at  a 
certain  place,  provided  a  further 
sum  could  be  raised  in  aid  thereof 
if  found  necessary,  the  bequest  was 
held  to  be  invalid,  as  it  appeared  to 
be  the  intention  that  land  should 
be  purchased  and  a  building  erected 
for  the  purpose  of  the  proposed 
school.  Att.-Gen.  v.  Hull,  9  Hare, 
647  ;  see  also  Att.-Gen.  v.  Hodgson, 
15  Sim.  146  ;  Longstaffx.  Mennison, 
1  Drew.  28;  Ee  Clancy,  16  Beav. 
295  ;  Dunn  v.  Bownas,  1  K.  &  J. 
596. 

So  in  Tatham  v.  Drummond,  4  De 
G.,  Jo.  &  Sm.  484,  where  a  sum  of 
money  was  bequeathed  to  The 
Society  for  the  Prevention  of  Cruelty 
to  Animals,  to  be  applied  as  the 
committee  should  "  think  best  to- 
wards the  establishment  in  the 
neighbourhood  of  London  or  "West- 
minster of  slaughterhouses,  away 
from  the  densely  populated  places 
in  which  they  are  now  situated,  and 
for  the  relief  of  and  protection  from 
cruelty  to  the  animals  taken  to  be 
slaughtered,"  it  was  held  by  Lord 
"Westbury,  L.  C,  reversing  the  de- 
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cision  of  Sir  W.  Pago  Wood,  V.  C, 
(reported  12  W.  E.  (V.  C.  W.)  620) 
that  the  bequest  was  void,  as  being 
within  9  Geo.  2,  c.  36.  "  The  -vrord 
'establishment,'"  said  his  lordship, 
"involves  this  idea  of  putting  the 
charity  on  a  permanent  footing. 
It  points  to  the  purchase  of  sites  of 
land,  and  the  erection  of  permanent 
buildings,  and  it  cannot  be  doubted 
that  if  there  were  no  Statute  of 
Mortmain,  a  bequest  to  establish  a 
charit}',  such  as  a  school  or  hospital, 
in  any  parish  or  district  would  be 
carried  into  effect  by  the  purchase 
of  land  and  the  erection  of  buildings 
thereon." 

The  result  will  be  otherwise  where 
it  appears  from  the  general  scope 
of  the  will  to  have  "been  the  inten- 
tion of  the  testator  that  no  part  of 
the  fund  was  to  be  employed  in 
building.  Att.-Gen.  v.  WUliams, 
2  Cox,  387 ;  Hill  v.  Jones,  2  W.  E. 
657. 

"Where  trustees  for  a  charity  have 
an  option  to  lay  money  out  in  an 
objectionable  or  unobjectionable 
manner,  as,  for  instance,  in  the 
purchase  of  land  or  upon  govern- 
ment or  personal  security  {Sorreshj 
V.  HolUns,  9  Mod.  221;  GrimmettY. 
Grimmett,  Am.b.  210  ;  Widmore  v. 
Woodroffe,  1  Bro.  C.  C.  13,  n.  ; 
Att.-Gen.  V.  Parsons,  8  Yes.  186); 
in  the  purchase  of  land  in  England 
or  Ireland,  in  the  last  of  which 
countries  the  Statute  of  Mortmain 
is  not  in  force  {The  University  of 
London  v.  Yarroiv,  1  De  G.  &  Jo. 
72) ;  in  erecting  or  endowing  a 
church  {Edwards  v.  Hall,  11  Hare, 
1,  6  De  G.,  M.  &  G.  70 ;  Sinnett 
V.  Herbert,  7  L.  E.,  Ch.  App.  232), 
the    bequest    wiU    be    valid :    or 


in  establishing,  endowing,  main- 
taining and  keeping  up  a  school  at 
a  particular  place  or  otherwise  for 
school  pvirposes  {Dent  v.  Allcroft, 
30  Beav.  835).  So  where  the  be- 
quest was  "  to  support  or  found  a 
school."  In  re  Hedgman,  8  Ch.  D. 
156. 

So  where  a  testator  directed  his 
trustees  to  invest  his  personal  estate 
upon  "real  securities,"  with  full 
power  "to  change  the  securities  or 
funds,"  and  he  bequeathed  a  part 
to  a  charity,  it  was  held  by  Sir 
John  Eomilly,  M.  E.,  that  the  dis- 
cretion as  to  the  mode  of  investment 
rendered  the  charitable  gift  valid. 
Graham  v.  Paternoster,  31  Beav. 
30;  Re  Beanmonf  s  Trusts,  32  Beav. 
191. 

Upon  the  same  principle,  a  be- 
quest of  stock  to  a  municipal  cor- 
poration to  be  "  applied  in  such 
manner  and  for  such  purposes  as  the 
said  corporation  should  judge  to  be 
most  for  the  benefit  and  ornament 
of  their  town,"  was  held  not  to  be 
void  under  the  Mortmain  Act.  The 
Mayor  of  Faversham  v.  Ryder,  5 
De  G.,  Mac.  &  G.  350;  18  Beav. 
318;  Salushury  v.  Denton,  3  K.  & 
J.  529 ;  see  also  Baldwin  v.  Bald- 
tvin,  22  Beav.  419. 

And  where  an  option  is  given  to 
trustees  as  to  the  charities  to  which 
personalty,  both  pure  and  impure,  is 
to  be  given,  they  may  exercise  their 
option  by  giving  the  impure  per- 
sonalty to  charities  exempted  from 
the  Statute  of  Mortmain,  and  by 
giving  the  pure  personalty  to  other 
charities  within  the  Mortmain  Act. 
Leiois  V.  Allenhy,  10  L.  E.,  Eq.  668. 

A  bequest  of  pure  personalty  to 
an  existing  charity,  the  application 
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of  the  funds  of  which  rests  in  the 
absolute  discretion  of  the  trustees 
thereof,  is  good,  although  some  of 
the  objects  of  the  charity  may  in- 
volve the  acquisition  of  land.  Wil- 
hinson  v.  Barber,  14  L.  E..,  Eq. 
96. 

A  direction,  however,  by  an 
English  testator  that  money  given 
to  a  charity  is  "to  be  placed  out  at 
interest  on  mortgage  security,"  -will 
render  the  bequest  invalid,  inas- 
much as  the  Court  wiU.  not  presume 
that  the  testator  meant  the  invest- 
ment to  be  made  on  the  mortgage 
of  a  personal  chattel,  as  a  ship,  or 
on  real  security  in  Ireland,  Scot- 
land, or  in  any  foreign  country,  not 
in  Englq-nd.  Baker  v.  Sutton,  1 
3i:een,  224,  234. 

No  bequest,  however,  will  be  in- 
valid where  an  option  is  left  to  the 
trustees  to  invest  in  an  unobjec- 
tionable manner,  as  where  money 
is  directed  to  be  invested  in  real  or 
other  security.  Att.-Gen.  v.  God- 
darcl,  T.  &  E.  348 ;  Graham  v. 
Paternoster,  31  Beav.  30  ;  lie  Beau- 
mont''s  Trusts,  32  Beav.  191. 

Upon  the  same  principle,  where 
a  bequest  of  money  is  made  to  a 
charitable  society,  the  bequest  wUl 
be  valid  if,  according  to  the  regu- 
lations of  the  society,  their  funds 
may  be  expended  in  some  manner 
not  obnoxious  to  the  statute  9  Geo.  2, 
c.  36,  as  well  as  in  the  purchase  of 
land  {Church  Building  Society  v. 
Barlow,  3  De  G.,  Mac.  &  G.  120 
see  also  Carter  v.  Green,  3  K.  &  J 
591;  Re  Clancy,  16  Beav.  296 
Wilkinson  v.  Barber,  14  L.  E.,  Eq, 
96).  Secus,  where  the  charitable 
society  to  which  the  money  is  be- 
queathed are,  by  their  rules,  bound 


to  lay  the  money  out  in  the  pur- 
chase of  real  estates  (Widmore  v. 
Woodroffe,  Amb.  636 ;  1  Bro.  C.  C. 
13,  n. ;  Middleton  v.  Clitherow,  3 
Yes.  734),  or  if,  although  they  are 
not  bound  to  do  so,  the  testator 
points  out  a  mode  of  investment 
obnoxious  to  the  act.  Benton  v. 
Lord  George  Manners,  2  De  G.  &  Jo. 
675  ;  25  Beav.  38. 

Where  the  ultimate  intention  is 
to  purchase  land,  a  bequest  for  that 
purpose  to  a  charity  will  not  be 
rendered  valid  by  a  direction  that, 
until  an  eligible  purchase  can  be 
made,  the  money  is  to  be  invested 
in  an  unobjectionable  manner. 
Grieves  v.  Case,  4  Bro.  C.  C.  67  ; 
1  Yes.  jun.  548  ;  Pritchard  v.  Ar- 
bouin,  3  Euss.  458  ;  2Iann  v.  Bur- 
lingham,  1  Keen,  235 ;  in  effect 
overruling  Grimmett  v.  Grimmett, 
Amb.  210;  and  see  Att.-Gen.  v. 
Goddard,  Tui-n.  &  Euss.  348  ;  Att.- 
Gen.  V.  Hodgson,  15  Sim.  146; 
LongstaffY.  Rennison,  1  Drew.  28. 

A  bequest  of  pure  personalty  is 
of  course  good  under  the  act,  but  it 
may  be  so  connected  with  a  devise 
of  real  estate  as  to  be  void.  As 
where  a  testatrix  devised  certain 
houses  for  the  benefit  of  the  poor 
of  a  parish,  and  gave  the  dividends 
of  a  sum  of  money  for  the  houses 
for  ever;  it  was  held,  that  as  the 
gift  of  the  houses  was  void,  and 
that  it  wou.ld  be  contrary  to  the 
testatrix's  intention  that  the  fund 
should  be  applied  otherwise  than  to 
the  persons  inhabiting  the  houses, 
the  gift  of  the  money  was  void  also. 
Att.-Gen.  V.  Goidding,  2  Bro.  C.  0. 
428;  and  see  Att.-Gen.  v.  Whit- 
church, 3  Yes.  141 ;  Price  v.  Hatha- 
way,  6  Madd.   304 ;     Thompson   v. 
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Shahespear,  1  Johns.  612  ;  1  De  G., 
P.  &  J.  399. 

Upon  the  same  principle,  where 
a  bequest  fails  in  consequence  of  its 
having  been  made  for  an  object  ille- 
gal within  the  Mortmain  Act,  as  for 
instance  the  erection  of  a  building, 
a  subsequent  bequest  for  the  en- 
dowment of  such  building  will  fail 
also.  See  Smith  v.  Oliver,  1 1  Beav. 
481;  Bunny.  Botonas,  IK.  &  J,  5  96; 
In  re  Cox,  Cox  v.  Davie,  7Ch.  D.  204. 

If  an  iiltimate  bequest  of  a 
residue  of  personalty  to  a  charity, 
not  void  in  itself,  is  only  to  take 
effect  after  the  employment  of  an 
indefinite  sum  for  an  object  within 
the  Mortmain  Act,  as  the  building 
of  a  chapel,  the  amount  of  which 
the  Court  cannot  ascertain,  the  be- 
quest of  the  residue  will  be  void 
( Chapman  v.  Broivn,  6  V^es.  404  ; 
Att.-Gen.y.  Parsons,  8  Ves.  186; 
Att.-Gen.  V.  Davies,  9  Vos.  535  ; 
Pritchard  v.  Arhouin,  3  Euss.  458  ; 
Att.-Gen.  V.  Ilinxman,  2  J.  &  W. 
270  ;  Cramp  v.  Playfoot,  4  K.  &  J. 
479) ;  but  if  the  legal  can  be  sepa- 
rated from  the  illegal  portion  of 
the  bequest,  it  wiU  be  supported. 
Chapman  v.  Brown,  6  Ves.  410 ; 
Blandford  v.  Thackerell,  2  Ves.  jun. 
238  ;    Waite  v.  Wehb,  6  Madd.  71. 

Again,  the  principal  case  decides 
that  money  to  be  laid  out  in  ex- 
onerating charity  lands  in  mortgage 
is  void  (see  ante,  p.  519).  And 
this  will  be  the  case  even  when  the 
incumbrance  is  merely  equitable. 
Waterhouse  v.  Holmes,  2  Sim.  162. 

So  bequests  of  money  secured  on 
turnpike  tolls  {Knapp  v.  Williams, 
4  Ves.  430,  n.),  upon  the  toUs  of  a 
harbour  {Ion  v.  Ashton,  28  Beav. 
379  ;  and  see  Alexander  v.  Brame, 


30  Beav.  153),  and  upon  the  poor 
and  county  rates  {Finch  v.  Squire, 
10  Ves.  41),  on  rates  authorized  by 
act  of  parliament  to  be  levied  upon 
the  occupiers  of  houses  in  a  town 
{Thornton  v.  Kempson,  1  Kay,  592 
Ion  V.  Ashton,  28  Beav.  379 
Chandler  v.  Howell,  4  Ch.  D.  651 
sed  vide  Bunting  v.  Marriott,  19 
Beav.  163),  or  upon  mortgage  of 
freeholds  {Att.-Gen.  v.  Caldwell, 
Amb.  635  ;  Att.-Gen.  v.  Meyrick, 
2  Ves.  44;  Att.-Gen.  v.  Earl  of 
Winchilsea,  3  Bro.  C.  C.  373; 
White  V.  Evans,  4  Ves.  21  ;  Carrie 
V.  Pi/e,  17  Ves.  462),  or  leaseholds 
{Chester  v.  Chester,  12  L.  E.,  Eq. 
444),  including  equitable  mortgages 
{Alexander  v.  Brame,  30  Beav.  153), 
although  by  mere  deposit  of  deeds 
only  {Lucas  v.  Jones,  4  L.  E.,  Eq. 
73),  and  although  the  deeds  are  a 
collateral  security,  the  same  being 
primarily  secured  on  bonds  or  pro- 
missory notes  (lb.),  will  be  void; 
and  if  a  testator,  having  a  sum  of 
money  secured  by  a  mortgage  both 
of  real  and  personal  estate,  be- 
queaths it  to  charitjr,  the  Court  has 
no  JTu-isdiction  to  make  an  appor- 
tionment in  favour  of  the  charity, 
for  the  sum  being  a  charge  upon 
every  part  of  the  security,  the  Court 
has  no  means  of  knowing  out  of 
which  it  wiU  come.  See  Brook  v. 
Badley,  3  L.  E.,  Ch.  App.  676.  So 
a  bequest  of  money  charged  on  lands 
{Arnold  V.  Chapman,  1  Ves.  108  ; 
Att.-Gen.  v.  Harley,  5  Madd.  321), 
of  a  vendor's  lien  on  land  for  un- 
paid purchase  money  {Harrison  v. 
Harrison,  1  Euss.  &  M.y.  71),  of  an 
unpaid  premium  for  granting  a 
lease,  being  in  the  nature  of  pur- 
chase money  for  which  there  was  a 
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lion  on  the  land  {ShejjJieard  v.  Bee- 
tham,  6  Ch.  D.  597),  of  a  judgment 
debt,  so  far  as  it  is  a  charge  upon 
realty  ( Collinson  v.  Pater,  2  Euss.  & 
My.  344),  and  a  bequest  of  Metro- 
politan Board  of  "Works  Three  and 
a  half  Consolidated  Stock  to  a 
charity  have  been  held  void  within 
the  act.  Chiffv.Cluff,  2  Ch.D.  222. 
A  bequest  of  shares  in  public  com- 
panies who  hold  land  for  the  pur- 
poses of  or  as  incidental  to  their  un- 
dertakings, provided  the  dividends 
come  to  the  shareholders  in  the 
shape  of  money  only,  and  the  share- 
holders have  no  right  to  claim  any 
portion  of  the  land  which  is  held  by 
the  companies  for  the  purposes  of 
its  business,  is  not  now  considered 
as  savouring  of  realty,  and  will 
therefore  be  valid.  Thus  bequests 
to  charities  of  shares  in  the  Lon- 
don Gaslight  and  Coke  Company 
{Thompson  v.  Thompson,  1  Coll. 
381  ;  and   see   Sparling  v.  Parker, 

9  Beav.  450),  in  the  London  and 
East  and  "West  India  Dock  Com- 
panies {Hilton  V.  Giraiul,  1  De  Gr.  & 
Sm.  183),  in  dock  and  canal  shares 
{Walker  v.  Milne,  11  Beav.  507; 
In  the  matter  of  Larigham's  Will, 
1  Eq.  Eep.  118),  in  joint-stock 
banks  (the  assets  of  which  were 
by  deed  to  be  deemed  personal 
estate,  and  which  consisted  of  free- 
hold, copyhold  and  leasehold  here- 
ditaments), railway,  canal,  water- 
works and  banking  companies,  of 
scrip  shares  in  a  projected  company 
{Ashton  V.  Lord  Langdale,  4  De  G. 
&  Sm.  402  ;  In  re  Langhaii'us  Trusts, 

10  Hare,  446  ;  Myers  v.  Perigal,  2 
De  Gex,  Mac.  &  Gord.  699;  11  C.  B. 
90),  in  the  Briti-sh  Land  Company, 
the  business  of  which  was  purchas- 


ing and  improving  lands  and  sell- 
ing or  letting  the  same,  and  the 
shares  of  which,  by  the  deed  of 
settlement,  were  to  be  personal 
estate  {Entu-istle  v.  Davis,  4  L.  E., 
Eq.  272),  in  the  National  Freehold 
Land  Society,  estabHshed  for  raising 
by  subscription  a  fund  out  of  which 
any  member  should  receive  the 
amount  of  his  share  for  the  erec- 
tion or  purchase  of  a  dwelling- 
house  or  other  real  or  leasehold 
estate  (lb.),  and  of  policies  of  as- 
surance, though  the  assets  out  of 
which  they  were  made  payable  con- 
sisted partly  of  real  estate  {March 
V.  Att.-Gen.,  5  Beav.  433),  railway 
shares  {Ediuards  v.  Hall,  11  Hare, 
1 ;  6  De  Gex,  Mac.  &  G.  74 ;  Linley  v. 
Taylor,  2  Giff.  67;  overruling  Ware 
V.  Cumherlege,  20  Beav.  503),  are 
valid.  And  a  mere  lease  by  one  rail- 
way company  of  its  line  to  another 
for  a  term  of  years  wOl  not  render  a 
bequest  of  shares  invalid  as  being 
within  the  Mortmain  Act.  Linley 
V.  Taylor,  1  Giff.  67;  S.  C.  on  ap- 
peal, nom.  Taylor  v.  Linley,  8  "W.  E., 
L.  C,  735 ;  29  L.  J.,  Ch.  634. 

A  distinction  has  indeed  been 
drawn  between  shares  in  a  com- 
pany, and  a  mortgage  by  a  com- 
pany by  means  of  debentures,  a  be- 
quest of  which  to  charities  has  been 
held  both  by  Knight  Bruce,  V.-C, 
and  Lord  Hatherley,  to  be  invalid 
as  within  the  act  (see  Ashton  v. 
Lord  Langdale,  4  De  G.  &  Sm.  402  ; 
In  re  Langham's  Trusts,  10  Hare, 
446 ;  Thornton  v.  Kempson,  Kay, 
592) ;  but  as  it  has  been  decided 
that  a  mortgage  debenture  made 
by  a  railway  company  in  the  form 
given  in  Schedule  C.  of  the  Com- 
panies Clauses  Act,  1845,  does  not 
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give  tlie  debenture  holder  a  specific 
charge  upon  the  surplus  lands  of 
the  company,  or  the  proceeds  of  the 
sale  of  them  {Gardner  v.  London, 
Chatham  and  Dover  Raihvay  Com- 
pany, 2  L.  E.,  Ch.  A^ip.  201),  hut 
only  on  the  net  profits  and  earnings 
of  the  company  {Attree  v.  Haive,  9 
Ch.  D.  351),  it  has  been  held  that 
the  distinction  is  untenable,  and 
that  a  bequest  to  a  charity  of  de- 
bentures of  incorporated  companies, 
such  as  rail-way  or  waterworks  com- 
panies, is  valid  {Holdsivorth  v.  Ba- 
venport,  3  Ch.  D.  185;  In  re  Mit- 
chelPs  Estate,  Mitchell  v.  Moberley, 
6  Ch.  D.  655  ;  Walker  v.  Milne,  11 
Beav.  507;  Attree  v.  Hawe,  9  Ch. 
D.  337).  We  may  therefore  con- 
sider the  cases  of  Ashton  v.  Lord 
Langdale,  4  De  Q-.  &  Sm.  402 ;  and 
Chandler  v.  Hoicell,  4  Ch.  D.  651, 
to  be  overruled. 

Where  mines  are  vested  in  trus- 
tees for  the  purposes  of  the  under- 
taking generally,  and  not  in  trust  for 
individual  shareholders,  and  the  in- 
terest of  the  shareholders  is  limited, 
as  in  the  case  of  a  mining  company 
conducted  on  the  cost-book  prin- 
ciple, to  the  profits  derived  from  the 
working  of  the  mine,  a  bequest  of 
shares  in  such  companies  is  not,  it 
seems,  within  the  statute  {Hayter 
V.  Tuclcer,  4  K.  &  J.  243 ;  see  also 
Watson  V.  Spratley,  10  Ex.  222). 
Where,  however,  the  object  of  a 
partnership  in  mines  was  a  dealing 
with  the  land  itself,  a  bequest  of 
shares  in  the  partnership  has  been 
held  to  be  obnoxious  to  the  statute. 
Thus  a  bequest  to  a  charity  of  shares 
in  the  Ehymney  Iron  Company, 
which  manufactured  iron  obtained 
from  its  own  estates,  was  held  void. 

T.T..C. 


Morris  v.  Glyn,  27  Beav.  218  ;  but 
see  the  remarks  on  this  ease  in 
Entwistle  v.  Davis,  4  L.  E.,  Eq.  275. 

Where,  however,  the  land  of  a 
company  is  held  in  trust  for  each 
shareholder  individually,  so  that 
each  shareholder  has  a  direct  and 
definite  interest  in  the  land,  a 
bequest  of  such  shares  would  be 
invalid  as  savouring  of  realty. 
Baxter  v.  Brown,  7  M.  &  Gr. 
198  ;  see  also  Watson  v.  Spratley,  10 
Exch.  222. 

Tenant's  fixtures,  since  they  are 
merely  personal  chattels,  which  the 
owner  has  a  right  to  remove,  are 
clearly  not  within  the  act.  Johnston 
V.  Swann,  3  Madd.  457,  467. 

A  direction  that  a  charitable 
legacy  should  be  free  of  duty  is  a 
disposition  "for  the  benefit"  of 
the  charity,  and  falls  within  the 
terms  of  the  Mortmain  Act  (9  Geo. 
2,  c.  36,  s.  1),  and  consequently  the 
legacy  duty  on  the  charitable  legacy 
can  only  be  paid  out  of  pure  per- 
sonalty'. Wilkinson  v.  Barher,  14 
L.  E.,  Eq.  96,  98. 

Assets  wiU  not  be  marshalled  by 
a  Court  of  Equity  in  favour  of  a 
charity.  Thus  if  a  testator  give  his 
real  estate  and  personal  estate  (con- 
sisting of  personalty  savouring  of 
realty,  as  leaseholds  and  mortgage 
securities,  and  also  pure  personalty), 
to  trustees,  upon  trust  to  sell,  and 
pay  his  debts  and  legacies,  and  be- 
queath the  residue  to  a  charitj', 
equity  will  not  marshal  the  assets 
by  throwing  the  debts  and  ordinary 
legacies  upon  the  proceeds  of  the 
real  estate,  and  the  personalty  sa- 
vouring of  realty,  in  order  to  leave 
the  pure  personalty  for  the  charitj' 
{Mogg  V.  Hodges,  2  Ves.  52  ;  Foitr- 
0   0 
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di-iii  V.  Goivdei/,  3  My.  &  K.  397 ; 
Johnson  v.  Woods,  2  Beav.  409 ; 
Waite  V.  Wehb,  6  Madcl.  71 ;  Blann 
V.  Bell,  7  Ch.  D.  382).  The  rule 
of-  the  Court  in  all  such  cases  is  to 
appropriate  the  fund,  as  if  no  legal 
objection  existed,  as  to  applying 
any  part  of  it  to  the  charity  legacies, 
then  holding  so  much  of  the  charity 
legacies  to  fail,  as  would  in  that  way 
be  payable  out  of  the  prohibited 
fund.  (Per  Lord  Cottenham  in 
Williams  V.  Kershcnv,  1  Keen,  275,  n. 
And  see  Robinson  v.  Governors  of 
the  London  Hospital,  10  Hare,  19; 
Johnson  v.  Lord  Harrotcby ,  Johns. 
425  ;  Jauncey  v.  The  Att.-Gen.,  3 
Gift.  308;  Scott  v.  Forristall,  10 
W.  E.  (V.  0.  S.)  37).  And  this 
apportionment  should  be  made  ac- 
cording to  the  respective  values  of 
the  pure  and  impure  personalty  at 
the  testator's  death.  Calvert  v. 
Armitage,  1  Hem.  &  Mill.  446  ; 
2  N.  E.  (V.  C.  W.)  60,  overruling 
on  this  point  Robinson  v.  The  Go- 
vernors of  London  Hospital,  10  Hare, 
12.  "The  rule,"  said  his  Honor, 
'■is  as  in  Sparling  v.  Parker  and 
Williams  v.  Kershatv  (cited  5  Seton, 
Decrees,  176),  that  the  proportion 
in  which  the  bequest  fails  is  to  be 
ascertained,  according  to  the  state 
and  value  of  the  assets  at  the  tes- 
tator's death,  and  not  at  the  time  of 
apportionment." 

In  a  singular  case,  where  execu- 
tors were  directed  to  purchase  a 
presentation  to  Christ's  Hospital, 
the  result  of  the  rule  against  mar- 
shalling assets  for  a  charity  was, 
that  the  bequest  failed  altogether, 
there  not  being  sufficient  money 
from  the  pure  personalty  alone  to 
effect  the  purchase.  Cherry  v.  Mott, 
1  My.  &  Cr.  123. 


But  although  a  Court  of  Eqviity 
wUI  not  marshal  assets  for  charit- 
able legacies,  a  testator  may  in  effect 
himself  marshal  or  arrange  his 
assets,  by  directing  his  charitable 
legacies  to  be  paid  exclusively  out 
of  his  pure  personalty,  and  the 
Court  will,  as  it  is  not  illegal,  give 
effect  to  his  intention.  Robinson  v. 
Geldard,  3  Mac.  &  G.  735  ;  Sturge 
V.  Dimsdale,  6  Beav.  462.  See, 
however,  The  Philanthropic  Society 
V.  Kemp,  4  Beav.  581 ;  Nickisson  v. 
Cockill,  32  L.  J.,  N.  S.,  Ch.  753 ; 
3  De  G.,  Jo.  &  Sm.  622 ;  Wigg  v. 
Nicholl,  14  L.  E.,  Eq.  92  ;  Wills  v. 
Bourne,  16  L.  E.,  Eq.  487;  Miles 
V.  Harrison,  9  L.  E.,  Ch.  App.  316  ; 
Gaskin  V.  Rogers,  2  L.  E.,  Eq.  285. 
And  it  seems  that,  where  a  testa- 
tor has  directed  his  charity  legacies 
to  be  paidout  of  his  pure  personalty, 
the  charity  legatees  will  have  a 
right  to  stand  in  the  place  of  spe- 
cialty creditors  who  may  have  ex- 
hausted the  pure  personalty,  inas- 
much as  it  is  not  the  Court,  but  the 
testator,  who  marshals  the  assets. 
Att.-Gen.  v.  Lord  Mountmorris,  1 
Dick.  379. 

Although  the  testator  may  have 
directed  his  charitable  legacies  to 
be  paid  out  of  his  pure  personalty- 
in  priority  of  other  legacies,  if  he 
has  given  no  direction  as  to  the 
funds  out  of  which  his  debts  and 
funeral  and  testamentary  expenses 
are  to  be  paid,  the  pure  personal 
estate  must  contribute  with  the 
other  personal  estate  to  their  pay- 
ment, and  also  to  the  costs  of  the 
suit,  before  it  can  be  ajiplied  in 
satisfaction  of  the  charitable  lega- 
cies. See  Tempest  v.  Tempest,  7 
De  G.,  Mac.  &  G.  470,  where  Lord 
Cranworth,    L.    C,    reversed    the 
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decision  of  Sir  W.  Page  Wood, 
V.  C,  reported  2  K.  &  J.  695; 
Beaumont  v.  Olioeira,  4  L.  E.,  Ch. 
App.  309,  6  L.  E.,  Eq.  534. 

And  where  the  pure  personalty 
of  a  testator,  which  he  has  directed 
to  be  applied  in.  payment  of  his 
charitable  legacies,  is  insufficient 
for  that  pvirpose,  and  the  testator 
has  left  personalty  savouring  of 
realty  in  England,  and  therefore 
not  liable  to  the  payment  of  the 
legacies,  and  real  property  abroad 
included  in  a  residuary  devise,  and 
therefore  subject  to  the  payment  of 
legacies,  the  legatees  may  claim  to 
be  paid  such  jDart  of  their  legacies 
as  may  remain  unpaid,  but  their 
claim  must  abate  in  the  proportion 
which  the  personalty  savouring  of 
realty  bears  to  the  proceeds  of  the 
real  estate,  abroad,  which  are  not 
subject  to  the  provisions  of  the 
statute.  Beaumont  v.  Oliveira,  4 
L.  E.,  Ch.  App.  309. 

Where,  however,  a  testator  having 
both  pure  and  impure  personalty 
directs  a  sum  of  money  to  be  laid 
out  at  the  ojation  of  the  trustees,  in 
a  manner  either  obnoxious  or  not 
obnoxious  to  the  Mortmain  Act, — 
as  for  instance,  the  erection  or  en- 
dowment of  a  church, — and  another 
Act  of  Parliament  allows  a  certain 
sum  of  money  either  of  pure  or  im- 
pure personalty  to  be  bequeathed 
for  the  purposes  obnoxious  to  the 
Mortmain  Act,  it  has  been  held  that 
such  latter  sum  may  first  be  taken 
from  the  impure  personalty  and  ap- 
plied to  the  purpose  obnoxious  to  the 
Mortmain  Act,  and  that  the  rest  of 
the  pure  personalty  may  be  applied 
for  the  other  purposes.  See  Sinnett 
V.  Herbert,  7  L.  E.,  Ch.  App.  232. 


It  seems  that  tlio  rule  of  the 
Courts  of  Equity  in  England, 
which  will  not  allow  marshalling 
in  favour  of  legacies  given  to 
charities,  is  not  applicable  to  India. 
Macdonald  v.  Macdonalcl,  14L.  E., 
Eq.  60. 

Secret  or  honorary  trusts  wiU  not 
be  allowed  in  evasion  of  the  statute ; 
for  if  there  be  a  devise  to  persons 
and  their  heirs,  and  there  is  a  secret 
understanding  between  the  devisees 
and  the  testator,  that  they  wiU  hold 
the  land  upon  trust  for  a  charity, 
the  devise  will  be  void,  as  being 
made  in  fraud  of  the  statute,  and 
the  devisees  will  be  compelled  by 
the  Court  of  Chancery  to  answer  as 
to  the  secret  trust,  and  will  not  be 
allowed  to  plead  the   Statute    of 
Frauds  {Boson  v.  Statham,  1  Eden, 
508;    Edwards  v.   Pihe,    lb.    267 
Mucldeston  v.   Brown,   G  Yes.    52 
Strickland  v.  Aldridge,  9  Ves.  516 
Pllkington  v.  Boiighey,  12  Sim.  114 
Johnstone  v.  Hamilton,  5  Giff.  30 
Springett  v.  Jennings,  10  L.  E.,  Eq. 
488  ;  6  L.  E.,  Ch.  App.  333 ;    see 
note  to  Lester  v.  Foxcroft,  1  L.  C, 
Eq.  845 — 847,  5th  ed.),  even  when 
the  devise  is  made  to  several  per- 
sons as  Joint  tenants  upon  an  under- 
standing  only  with   one    of  them 
{Russell  V.  Russell,   9  Hare,   387; 
10  Hare,  204) ;  but  where  a  devise 
was  made   to   several    persons    as 
tenants  in  common,    and   a   subse- 
quent  communication   of  the  tes- 
tator's  intentions  in  favour  of    a 
charity  was  made  to  one  of  them 
only,  the  other  devisees  were  held 
not  to  be  affected  by  a  trust.    Tee 
V.  Ferris;  2  K.  &  J.  357;  Rowhotham 
V.  Diinnett,  8  Ch.  D.  430. 

When  a  secret  trust  is  neither  ad- 
0  o  2 
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mitted  nor  proved,  notwithstanding 
a  testator  lias  left  a  memorandum 
desiring  the  land  devised  to  be  ap- 
plied to  charitable  purposes,  the  de- 
visees -will  take  a  beneficial  interest. 
Addlington  v.  Cann,  3  Atk.  141  ; 
-S".  C.  Barn.  Ch.  Eep.  130  ;  PaineY. 
Hall,  18  Ves.  475  ;  see  also  Loniax 
V.  Ripley,  3  Sm.  &  Giff.  481;  Wal- 
grave  r.  Tebbs,  2  K.  &  J.  313; 
Wheeler  v.  Smith,  1  Gifi.  300; 
Carter  Y.  Green,  3  K.  «&  J.  591,  603; 
Joties  V.  Badley,  3  L.  E.,  Ch.  App. 
362,  reversing  S.  C.  reported  3 
L.  E.,  Eq.  635,  and  see  1  L.  Ca. 
Eq.  847,  5th  ed. 

The  statute  cannot  be  evaded  by 
a  covenant  in  an  unenroHed  deed, 
that  the  executors  should  pay  a  sum 
of  money  after  the  covenantor's 
death,  which  would  have  to  be  raised 
out  of  his  real  estate  or  impure  per- 
sonalty {Jefferies  v.  Alexander,  8 
H.  L.  Ca.  594,  reversing  the  deci- 
sion of  the  Lords  Justices,  in  <S'.  C. 
nom.  Alexander  v.  Brame,  7  De  G., 
Mac.  &  G.  525,  which  reversed  the 
decision  of  Sir  J.  EomUly,  M.  E., 
reported  19  Beav.  436).  And  if  the 
covenantor  died  possessed  of  pure 
and  impure  personalty,  the  debt 
created  by  the  covenant  would, 
like  a  legacy,  have  to  abate  in  the 
proportion  of  the  pure  to  the  im- 
pure personalty.  Fox  v.  Loivnds, 
19  L.  E.,  Eq.  453. 

Where  a  testator  by  his  codicil 
revokes  legacies  well  given  to  chari- 
ties, and  gives  the  fund  to  charitable 
purposes  which  are  void  within  the 
Mortmain  Act,  the  revocation  of  the 
legacies  given  by  the  will  takes 
effect,  although  the  legacy  substi- 
tuted for  them  by  the  codicil  fails. 
Tapper  Y.  Tupper,  1  K.  &  J.  C65;  see 


also  Quinn  v.  Butler,  6  L.  E.,  Eq. 
225. 

Where  real  estate  is  devised  in 
trust  for  a  charity,  not  only  is  the 
trust  made  void  by  the  act,  but  the 
devise  of  the  legal  estate  also,  which 
in  the  event  of  there  being  no  re- 
siduary devise  in  which  it  is  com- 
prised, or  no  valid  gift  over,  de- 
scends to  the  heir-at-law,  who  may 
recover  the  estate  at  law.  Adlington 
Y.  Cann,  3  Atk.  155  ;  Doe  d.  Bur- 
dett  Y.  Wrighte,  2  B.  &  Aid.  710; 
Pilldngton  v.  Boughey,  12  8im.ll4  ; 
Cramp  v.  Playfoot,  4  K.  &  J.  479. 

Where,  however,  there  is  an 
absolute  devise  of  land  to  devisees, 
and  it  afterwards  appears  that  the5' 
had  agreed  with  the  testator  to  hold 
the  land  upon  a  secret  trust  for  a 
charity,  the  devise  of  the  legal  es- 
tate wiU  be  good,  but  the  devisees, 
in  the  event  of  the  land  not  being 
comprehended  in  any  residuary 
devise,  will  descend  upon  the  heir- 
at-law.  Siveeting  v.  Sweeting,  12 
W.  E.  (V.  0.  K.)  239. 

Where,  in  addition  to  charitable 
trusts,  there  are  other  trusts  not 
liable  to  any  objection,  the  devise 
of  the  legal  estate  will  be  sup- 
ported by  the  valid  trust.  Willetf 
Y.  Sandford,  1  Ves.  186;  Arnold 
V.  Chapman,  Id.  108;  DoeY.  Pitcher, 
6  Taunt.  359  ;  Doe  v.  CopestaJie,  6 
East,  328 ;  Doe  d.  Chidgey  v.  Harris, 
16  Mee.  &  W.  517  ;  Wright  v.  Wil- 
kin,  7  Jur.,  N.  8.  441. 

Where,  however,  the  trusts  are 
partially  invalid,  as  being  in  contra- 
diction of  the  mortmain  law,  there 
will  to  that  extent  be  in  the  case  of 
freeholds  a  resulting  trust  for  the 
heir-at-law,  and  leaseholds  or  other 
personalty  savouring  of  realtj'  given 


Digitized  by  Microsoft® 


CoRBYN  r.  French. 


565 


to  a  charity  will  go  to  the  next  of 
tin  of  the  testator.  Middleton  v. 
Cater,  4  Bro.  C.  C.  409 ;  Chapman 
V.  Brown,  6  Ves.  404. 

"When  a  sum  given  to  charitable 
uses  is  excepted  out  of  a  devise,  it 
will  in  general  result  for  the  benefit 
of  the  heir  {Arnold  v.  Chapman,  1 
Ves.  108;  Gravenor  v.  Hallum, 
Ainb.  643) ;  but  where  lands  are 
given  suhject  to  a  charge,  and  the 
charge  is  void  under  the  Mortmain 
Act,  the  sum  so  charged  sinks  for 
the  benefit  of  the  devisee.  Wright 
V.  Row,  1  Bro.  C.  C.  61 ;  Jackson 
V.  Hurlocl,  2  Eden,  263:  see  the 
remarks  of  Lord  Brougham,  Hench- 
man V.  The  Att.-Gen.,  3  My.  &  K. 
493. 

Where  property  is  devised  on 
condition  to  transfer  part  to  a  cha- 
rity, the  devisee  is  entitled  to  the 
whole,  discharged  of  the  condition. 
Poor  V.  Alial,  6  Madd.  32  ;  and  see 
Henchman  \.  The  Att.-Gen.,  3  My. 
&  K.  485. 

So  where  land  is  directed  to  be 
sold,  and  part  of  the  proceeds  is 
given  to  a  charity,  the  part  which 
thus  fails  on  account  of  the  ille- 
gality of  the  gift  will  result  to  the 
heir-at-law  {Att.-Gen.  v.  Lord  Wey- 
mouth, Amb.  20 ;  Hophins^i  v. 
Ellis,  10  Beav.  169).  Upon  the 
same  principle,  where  money  is  di- 
rected to  be  laid  out  in  land  for  the 
benefit  of  a  charity,  there  will  be  a 
resulting  trust  for  the  next  of  kin. 
Cogan  v.  StepJiens,  cited  1  Beav. 
482. 

When  there  are  no  next  of  kin  the 
crown  wiU  be  entitled.  Thus,  where 
a  man  died  possessed  of  leaseholds 
which  he  directed  to  be  sold,  and 
the  money  paid  to  a  charity,  the 


executor  not  being  beneficially  en- 
titled in  consequence  of  his  having 
had  a  legacy,  and  there  being  no 
next  of  kin,  it  was  held  that  the 
executor  was  a  trustee  for  the  crown 
{Middleton  v.  Spicer,  1  Bro.  0.  C. 
201 ;  Johnston  v.  Hamilton,  5  Giff. 
30).      In    the    case,    however,    of 
Henchman  V.  The  Att.-Gen.,  3  Mjd. 
&  K.  485,  there  was  a  devise  of 
copyhold  land  in  fee,   upon  con- 
dition that  the  devisee,  within  one 
month,  should  pay  2,000?.  to  the 
testator's  executor,  to  be  applied, 
after  payment  of  debts  and  legacies, 
to  charitable  purposes.     The  testa- 
tor died  without  leaving  any  cus- 
tomary heir  or  next  of  kin.    It  was 
held  by  Lord  Brougham,  0.,  that 
the  proportion  of  the  2,000?.  which 
was  void  under  the  Mortmain  Act, 
was  to  be  considered  as  real  estate 
undisposed  of,  and  that  the  devisee 
and  not  the  crown  was  entitled  to 
it. 

If  there  is  a  residuary  devise  or 
bequest  in  the  will,  the  realty  or 
personalty  may  fall  into  it,  upon  the 
devise  or  bequest  of  it  being  void, 
as  being  given  to  charitable  pur- 
poses. But  with  regard  to  wills 
made  before  the  year  1838,  it  must 
be  remembered  that  every  residuary 
devise  of  real  estate,  however  general 
in  its  terms,  was  in  its  nature  spe- 
cific, and  only  comprised  lands  not 
given  before,  or  rather  not  expressed 
to  be  given  before,  by  the  wlU.  See 
Jarman  on  Wills,  610,  3rd  ed. ;  In 
re  Broivn,  1  K.  &  J.  522. 

A  gift  over  to  individuals  or  to 
charitable  uses  not  void  by  the  law 
of  mortmain,  in  the  event  of  the 
previous  gift  being  Void  by  that  law, 
is  valid,  and  will  not,  according  to 
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the  notion  of  Lord  Northington 
{Att.-Gen.  v.  Tyndall,  2  Eden,  207, 
214),  be  taken  as  intended  merely 
in  terrorem,  or  be  held  a  fraud  upon 
the  mortmain  la-w.  De  Themniines 
V.  De  Bonneval,  5  Euss.  288  ;  JRo- 
hinson  v.  Robinson,  19  Beav.  494  ; 
Carter  v.  Green,  3  K.  &  J.  591. 

^Vhere  there  is  a  devise  to  a 
charity,  which  fails  of  operation  on 
account  of  the  Statute  of  Mortmain, 
a  limitation  over  to  a  devisee,  al- 
though it  vras  to  take  place  in  a 
different  event,  may  nevertheless 
take  effect.  Warren  v.  Eiulall,  4 
K.  &  J.  603,  618  ;  Hall  v.  Warren, 
9  H.  L.  Ca.  420. 

Although  it  appears  that  lands 
have  been  devised  by  ■wiU  to  a 
charity,  after  a  great  lapse  of  time, 
■when  trustees  set  up  the  invalidity 
of  the  devise,  the  presumption  wiU 
be  made  by  the  Court,  "which  it  will 
lie  upon  them  to  rebut,  that  by  some 
legal  means  the  gift  to  the  charity 
has  been  made  good.  Att.-Gen.  v. 
Moor,  20  Beav.  119. 

rV.  Dispositions  to  Charities  not 
coming  within,  and  exceptions 
from,  the  9  Geo.  2,  u.  36. 

Dispositions  of  pure  personalty 
not  connected  Avith  real  estate,  in 
modes  previously  pointed  out  as 
being  obnoxious  to  the  provisions  of 
9  Geo.  2,  0.  36,  may  be  made  to 
charitable  purposes,  bj'will  or  other- 
■wise,  to  any  amount.  And  such 
dispositions,  as  -will  be  hereafter 
shown,  have  ever,  met  with  the 
greatest  favour  and  consideration  by 
our  Courts. 

The  Mortmain  Act  is  not  appli- 
cable to  Scotland  [ante,  p.  534),  nor 


to  Ireland  {Camphelly.  Lord  Radnor, 
1  Bro.  C.  C.  272 ;  Att.- Gen.  v.  Power, 
1  Ball  &  B.  145,  and  see  24  Vict.  c. 
9,  s.  6),  nor  to  India  i^The  Mayor  of 
Lyons  V.  The  East  India  Company,  1 
Moore,  P.  C.  Cas.  175;  MitfordY. 
Reynolds,  1  Ph.  185,  192);  nor  in 
general  to  our  colonies — as  to  New 
South  Wales  {JVhicker  v.  Hume,  1 
DeG.,Mac.  &  G.  506;  7  H.L.  Ca. 
124),  the  "West  Indies  {Att.-Gen. 
V.  Steiuart,  2  Mer.  143 ;  see  also 
Curtis  v.  Hutton,  14  Ves.  537  ; 
Att.-Gen.  v.  Mill,  3  Euss.  328; 
5  Bligh,  N.  C.  593;  2  Dow  &  C. 
393),  Penang  [Choah  Choon  Nioh 
V.  Spottiswoode,  "Wood's  Oriental 
Cases  ;  Yeap  Cheah  Neo  v.  Ong 
Cheng  Neo,  6  L.  E.,  P.  C.  C.  381) ; 
nor  to  real  property  possessed  by 
British  subjects  in  foreign  countries. 
Beaumont  v.  Oliveira,  4  L.  E.,  Ch. 
App.  309 ;  6  L.  E.,  Eq.  534. 

The  act  itself,  it  will  be  observed, 
contains  express  exceptions  in  favour 
of  two  universities,  Oxford  and  Cam- 
bridge (Oxford  and  Cambridge  being 
at  the  time  of  the  passing  of  the  act 
the  onlj"-  universities  in  England), 
and  their  colleges,  the  scholars  on  the 
foundation  of  the  colleges  of  Eton, 
"Winchester  and  "Westminster,  and 
with'''respeot  to  real  and  personal 
estate  in  Scotland. 

"With  regard  to  the  universities,  it 
may  be  remarked  that  the  legisla- 
ture meant  only  to  except  such  devises 
as  are  really  and  bona  fide  for  the 
benefit  of  colleges,  not  those  in  which 
the  legal  interest  only  passes  to  the 
college  in  trust  for  other  charitable 
uses,  for  then  the  Statute  of  Mort- 
main might  be  defeated  every  day. 
Per  Lord  Northington  in  Att.-Gen. 
V.  Tancred,  1  Eden,  15;  <S'.  C.  Amb. 
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351  ;  and  see  Att.-Gen.  v.  Munhy, 
1  Mer.  327;  Att.-Gen.  y.  W/wrwood, 
1  Ves.  534  ;  see  also  24  Vict.  c.  9, 
s.  6. 

It  seems,  however,  that  a  devise 
for  the  benefit  of  particular  mem- 
bers of  a  college,  is  just  as  good  as 
if  it  had  been  made  for  the  benefit 
of  the  whole  body.  Thus  a  devise 
"  to  the  master  and  fellows  of 
Christ's,  in  trust,  that  they  and  their 
successors  would  apply  the  yearly 
rents  for  some  undergraduate  stu- 
dent," has  been  held  to  be  valid. 
Att.-Gen.  v.  lancred,  1  Eden,  10, 
11,  15. 

But  the  devise  nmst  be  for  some 
academical  or  collegiate  purpose. 
Thus,  in  Whorivood  v.  University 
College,  Oxford,  1  Ves.  53,  where 
there  was  a  devise  to  the  college, 
in  order  that  the  senior  fellow 
shovild  be  possessor  of  the  testa- 
tor's estate  and  house,  where  he 
was  to  live  hospitably,  entertain 
the  poor,  distribute  cordial  drugs, 
books  and  pamphlets  of  good  morals 
and  piety  to  them,  and  give  an  an- 
nual entertainment  to  the  fellows,  it 
was  held  not  to  come  within  the  ex- 
ception of  the  act. 

It  has  been  held  at  law  that  a  de- 
vise to  a  college  at  one  of  the  uni- 
versities, made  before  9  Geo.  2,  c.  36, 
carries  the  legal  estate  [Bennet  Col- 
lege V.  The  Bishop  of  London,  2 
Wm.  Blacks.  1182).  And  if  that 
decision  were  right,  colleges  at  the 
universities  being  excepted  from 
the  Mortmain  Act,  a  devise  to  them 
would  still  carry  the  legal  fee.  In 
the  case,  however,  of  The  Incorpo- 
rated Society  v.  Richards,  1  Dru.  & 
AVar.  258,  305,  this  was  doubted  by 


Lord  St.  Leonards,  who  thinks  that 
such  devise  would  only  be  good  in 
equity. 

It  seems  that  if  a  college  declines 
to  accept  a  devise  made  to  it  benefi- 
cially or  upon  trust,  the  Court  may 
carry  out  the  charitable  intentions 
of  the  devisor  cy  pres  {Att.-Gen.  v. 
Andrews,  3  Ves.  633).  And  where 
two  separate  gifts  are  made  to  a 
college,  although  it  may  decline 
one,  it  is  at  liberty  to  accept  the 
other.  Andrew  v.  Trinity  Hall, 
Cambridge,  9  Ves.  525,  534. 

Lord  Northington  seemed  to  be 
of  opinion,  in  Att.-Gen.  v.  Tancred, 
that  the  exception  extended  only 
to  colleges  established  in  the  uni- 
versities at  the  time  of  the  statute ; 
but  Lord  Eosslyn  expressed  his 
doubts  of  the  distinction.  Att.-  Gen. 
V.  Botcyer,  3  Ves.  728,  note  (/). 

With  regard  to  Scotland,  it  has 
been  decided,  that  a  legacy  of  money 
to  be  laid  out  in  the  purchase  of 
heritable  securities  {Oliphant  v. 
Hcndrie,  1  Bro.  C.  C.  571),  or  in 
land  there  (^Mackintosh  v.  7ow?isend, 
16  Ves.  330),  comes  within  the  ex- 
cejition.  And  a  bequest  of  money 
to  be  laid  out  in  Ireland  for  cha- 
ritable purposes  which  was  good 
before  the  passing  of  statute  7 
&  8  Vict.  c.  97  {Campbell  v.  Earl 
Radnor,  1  Bro.  C.  C.  272;  Baker 
V.  Sutton,  1  Keen,  234  ;  Att.-Gen.  v. 
Power,  1  Ball  &  B.  154  ;  Tlie  Uni- 
versity of  London  v.  Yarrow,  24 
Beav.  472 ;  1  De  G.  &  J.  72),  has 
not  been  rendered  invalid  by  that 
act.  See  Pollock  v.  Day,  14  Ir.  Ch. 
Eep.  295,  where  it  was  held  by  the 
Master  of  the  EoUs  for  Ireland, 
that   a   bequest  of  money  for  the 
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purposes  of  building  a  church  in 
Ireland,  was  not  within  7  &  8  Vict. 
c.  97,  s.  16,  and  was  therefore 
valid,  though  the  -vrill  was  made 
within  three  months  of  the  testa- 
tor's death. 

A  bequest,  however,  of  money 
arising  from,  or  connected  with, 
land  in  England,  to  be  laid  out  in 
land  in  Scotland,  Ireland,  or  the 
colonies,  for  the  purposes  of  a  charity, 
is  void,  as  being  within  the  spirit  of 
the  act  9  Geo.  2,  c.  36.  Curtis  v. 
Button,  14  Ves.  537;  Att.-Gen.  r. 
3m,  3  Euss.  328 ;  5  Bligh,  N.  S. 
693  ;  2  Dow  &  C.  393. 

By  the  custom  of  London,  con- 
firmed by  Magna  Charta  (9  Hen.  3, 
c.  9),  citizens  and  freemen  of  London 
may  devise  in  mortmain  (8  Co.  129) ; 
and  as  Magna  Charta  is  not  expressly 
repealed  with  reference  to  the  cus- 
toms of  London  by  9  Geo.  2,  c.  36, 
it  seems  that,  notwithstanding  the 
latter  act,  citizens  and  freemen  of 
London  may  still  devise  their  lands 
within  the  city  in  mortmain  (1  Bac. 
Abr.  Charitable  Uses  (B.),  Customs 
of  London  (A.) ;  1  Bro.  Ab.  566  ;  8 
Eep.  129  a;  on  which  see  the  dictum 
of  Sir  E.  P.  Arden,  M.E.,  Highmore 
on  Mortmain,  127;  and  Att.-Gen. 
V.  llie  Fishmongers^  Company,  1 
Keen,  492 ;  Middleton  v.  Cater,  4 
Bro.  C.  C.  410). 

Since  the  passing  of  9  Geo.  2,  c. 
36,  many  public  charities  and  insti- 
tutions have  been  excepted,  either 
wholly  or  partiallj-,  from  its  opera- 
tion, and  consequently  devises  of 
land  to  the  extent  allowed  by  the 
acts  creating  those  exceptions  may 
be  made  to  them.  Amongst  these 
may  be  mentioned  the  Foundling  ( 1 7 


Geo.  2,  c.  29),  the  British  Museum 
(26  Geo.  2,  c.  22,  s.  14,  and  5  Geo.  4, 
c.  39),  the  Marine  Society  (12  Geo.  3, 
0.67),  the  Bath  Infirmary  (19  Geo.  3, 
0.  23),  Queen  Anne's  Bounty  (43 
Geo.  3,  c.  107),  the  Eoyal  Naval 
Asylum  (51  Geo.  3,  c.  105),  Com- 
missioners of  Greenwich  Hospital 
(10  Geo.  4,  c.  25,  s.  37),  St.  George's 
Hospital  (4  Will.  4,  c.  38,  local  and 
personal  acts), theSeaman'sHospital 
Society  (3  &  4  WiU.  4,  c.  9,  ss.  1,  2), 
Museums  of  Art  and  Science  (13  & 
14  Vict.  c.  65,  repealing  8  &  9  Vict, 
c.  43,  except  as  to  museums  already 
established).  (  Trustees  of  the  British 
Museum  v.  IMiite,  2  S.  &  S.  594  ; 
Harrison  v.  Mayor  of  Southampton, 
2  Sm.  &.  Giff.  387.)  See  exemp- 
tions, both  general  and  special, 
from  the  Mortmain  Act  collected, 
Chron.  Index  to  the  Stat.  4th  edit, 
pp.  659,  660. 

A  provision  that  a  charitable 
corporation  might,  notwithstanding 
the  Statute  of  Mortmain,  "  have, 
take,  hold  and  enjoy  "  real  estate, 
does  not  remove  the  disability  im- 
posed on  testators  by  9  Geo.  2,  c. 
36,  so  as  to  enable  them  to  devise 
lands  to  charity,  inasmuch  as  such 
a  provision  only  enabled  the 
corporation  to  take  and  hold  such 
lands  as  might  be  properly  con- 
veyed to  them  in  accordance  with 
the  provisions  of  9  Geo.  2,  c.  36. 
liobinson  v.  Governors  of  London 
Hospital,  10  Hare,  19.  See  Mogy 
V.  Hodges,  2  Ves.  52,  where 
Lord  Hardwicke  observed  that 
"  The  clause  was  inserted  to  avoid 
the  trouble  of  applying  for  a  licence 
in  mortmain,  and  was  to  be  con- 
sidered as  such  a  licence ;   that  the 


Digitized  by  Microsoft® 


CoRBYN  i:  French. 


569 


governors  were  thereby  empowered 
to  take  lands  to  such  value,  but 
still  with  a  proviso  that  they  were 
granted  to  them  in  the  manner  pre- 
scribed by  that  law." 

Where  by  a  clause  in  an  act  of 
parliament  a  charitable  institution 
is  enabled  by  bequest  or  devise  to 
take  and  hold  any  sums  of  money 
for  the  purposes  mentioned,  and  is 
also  enabled  to  hold  a  certain 
quantity  of  land  for  the  purposes 
of  the  charity  {Xethersole  v.  School 
for  the  Indigent  Blind,  11  L.  E.,  Eq. 
1),  even  although  it  may  be  per- 
mitted to  invest  its  surplus  funds 
on  mortgage  {Chester  v.  Chester, 
12  L.  E.,  Eq.  444),  it  wHl  not  be  en- 
abled to  take  a  bequest  invalid 
under  9  Geo.  2,  c.  36,  as  savouring 
of  land,  as,  for  instance,  money 
secured  upon  mortgage.  See  also 
Robinson  y.  Governors  of  London 
Hospital,  10  Hare,  19. 

Upon  the  same  principle,  in 
Chester  v.  Chester,  12  L.  E.,  Eq. 
444,  by  a  private  act  of  parliament 
the  Deaf  and  Dumb  Asylum  was 
rendered  capable  to  obtain,  acquire, 
hold  and  retain,  for  the  purposes 
of  the  institution,  any  moneys  and 
other  personal  estate  and  property, 
including  moneys  secured  by  mort- 
gage of  or  charged  upon,  or  to  arise 
from  the  sale  of  any  hereditaments ; 
with  a  proviso  that  nothing  therein 
contained  should  make  valid  any 
grant  which  would  be  void  or  im- 
peachable under  the  9  Geo.  2,  c. 
36.  It  was  held  by  Sir  James 
Bacon,  V.  C,  that  a  bequest  of 
debts,  secured  to  the  testator's  estate 
by  equitable  mortgage  of  leaseholds, 
to  this  charity  was  void. 

And  a  capacity  to  take  hj  tvill 


conferred  upon  a  charity  by  statute 
after  the  Mortmain  Act,  necessarily 
empowers  a  testator  to  devise  land 
to  it.  Perring  v.  Trail,  18  L.  E., 
Eq.  88. 

But  although  a  charitable  corpo- 
ration may  have  had  under  an  act 
prior  in  date  to  9  Geo.  2,  c.  36, 
power  to  take  land  by  devise,  the 
latter  act  destroyed  the  power  of 
testators  ■  to  devise  land  to  such 
charitable  corporation  in  common 
with  other  charities  {Luchraft  v. 
Pridham,  6  Ch.  D.  205),  even 
although  after  the  passing  of  the 
former  act,  other  acts  relating  to 
the  corporation  were  passed,  giving 
it  additional  powers,  but  not  refer- 
ring to  the  clause  as  to  acqiuring 
land,  and  in  these  acts  "were  con- 
tained clauses  providing  that  the 
clauses  and  powers  of  the  former 
acts  should  remain  in  force  and  be 
executed  as  fully  as  if  they  were 
therein  re-enacted,  "  for  continuing 
the  provisions  did  not  alter  their 
nature  and  efEeot.  They  meant  just 
the  same  when  they  were  continued 
as  they  meant  before,  and  even  if 
they  had  been  re-enacted  in  so  many 
words,  that  could  not  have  altered 
their  effect,  which  was  only  to  dis- 
pense with  the  necessity  for  a  licence 
in  mortmain."     lb.  214. 

In  order  to  promote  the  building, 
repairing,  or  otherwise  providing  of 
churches  and  chapels  and  houses  for 
the  residence  of  ministers  of  the 
Church  of  England,  and  the  pro- 
viding of  churchyards  and  glebes, 
persons  possessed  in  their  own  right 
may,  imder  43  Geo.  3,  c.  108,  by 
deed  enrolled  in  England  under  stat. 
27  Hen.  8,  c.  16,  and  in  Ireland 
under  stat.  10  Car.  st.  2,  c.  1,  s.  17, 
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or  Ly  will  executed  three  months 
before  their  decease,  give  lands  not 
exceeding  five  acres  {Fisher  v. 
Brierley,  1  De  G.,  E.  &  J.  643;  Gir- 
dlestonev.  Creed,  10  Hare,  480;  iSin- 
nctt  V.  Herbert,  7  L.  E.,  Ch.  App. 
232),  or  goods  and  chattels  not  ex- 
ceeding 5001.,  for  the  purposes  of  the 
act  (sect.  1 ) ;  only  one  such  gift  to  be 
made  by  one  person,  and  where  it 
exceeds  the  amount  the  Chancellor 
may  reduce  it  (sect.  2) ;  and  no  glebe 
upwards  of  fifty  acres  is  to  be  aug- 
mented more  than  one  acre  (sect.  3). 

It  has  been  held  that  a  bequest 
of  money  to  arise  from  the  sale  of 
land  is  not  good,  even  to  the  amount 
of  500?.,  under  this  act.  Church 
Building  Society  v.  Coles,  1  K.  &  J. 
145  ;  5  De  G.,  Mac.  &  G,  324.  See 
as  to  Ireland,  14  &  15  Vict.  c.  71, 
partially  repealing  10  Car.  1,  o.  2. 

By  6  &  7  Vict.  c.  37  (extended  by 
14  &  15  Vict.  c.  97,  ss.  8,  24),  any 
person  or  body  corporate '  may,  by 
deed  enrolled  txnder  27  Hen.  8,  c. 
16,  in  the  case  of  hereditaments 
(but  without  deed  in  the  case  of 
goods  and  chattels),  or  by  will,  vest 
in  the  Ecclesiastical  Commissioners 
their  hereditaments,  goods  and 
chattels  for  the  endowm.ent  or  aug- 
mentation of  the  income  of  minis- 
ters of  or  perpetual  curates  of  the 
Church  of  England,  or  for  provid- 
ing any  church  or  chapel  for  the 
purposes  and  subject  to  the  pro- 
visions of  the  act  (sect.  22).  It 
seems,  that  under  this  act  money 
may  be  bequeathed  to  provide  a 
site  for  a  church,  although  neither 
at  the  date  of  the  will  nor  at  the 
death  of  the  testator  there  was  any 
existing  district.  Baldwin  v.  Bald- 
u-in,  22  Beav.  419.     (No.  2.) 


Again,  by  42  Geo.  3,  c.  116,  any 
person,  by  will  or  otherwise,  or  any 
bodies  politic  or  corporate,  or  com- 
panies, may  give  any  simi  or  sums 
of  money  for  the  purpose  of  apply- 
ing the  same  in  the  redemption  of 
the  land-tax  charged  on  heredita- 
ments settled  to  any  charitable  uses, 
any  Statute  of  Mortmain  or  other 
statute  or  law  to  the  contrary  not- 
withstanding.    Sect.  50. 

Eecently  grants  of  land  near 
populous  places  for  public  parks 
and  playgrounds  (22  Vict.  c.  27), 
for  the  enlargement  of  churchyards 
or  burial  places  (30  &  31  Vict.  c.  133, 
ss.  4  and  5) ;  purchases  for  the  sites 
of  buildings  for  the  purposes  of 
religion,  edu.cation,  hterature,  art, 
or  science  (31  &  32  Vict.  e.  44) ; 
sites  for  places  of  worship,  for  the 
residence  of  ministers,  and  for  burial 
places  (36  &  37  Vict.  c.  50) ;  gifts, 
moreover,  and  devises  and  bequests 
for  public  parks,  elementary  schools, 
museums,  and  premises  to  be  used 
therewith  (34  Vict.  c.  13),  are 
exempted  from  the  operation  of 
9  Geo.  2,  c.  30,  but  all  gifts  other 
than  for  valuable  consideration 
under  34  Vict.  c.  13  must  be  made 
twelve  calendar  months  at  least  be- 
fore the  donor's  death,  and  be  en- 
rolled within  the  time  wheu  the 
will,  codicil,  or  deed  came  into 
operation.     Sect.  5. 

The  Chancery  Division  wUl  not 
in  general  allow  money  belonging 
to  a  charity  to  be  laid  out  in  the 
purchase  of  land,  even  for  the  pur- 
pose of  enlarging  the  charity,  upon 
the  ground  that  it  would  be  con- 
trary to  the  policy  of  the  Mortmain 
Act  {Att.-Gen.  V.  Wilson,  2  Keen, 
680;  Mather  V.  Scoff,  2  Keen,  172). 
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However,  upon,  a  petition  under  an 
information  for  tlie  management  of 
a  charity,  tliat  certain  mortgages 
might  be  paid  off,  and  various  im- 
provements and  repairs  effected  in 
a  schoolhouse,  and  that  land  might 
be  purchased  for  that  purpose,  it 
•was  held  that  the  objects  of  the 
petition,  being  of  a  mixed  nature, 
and  aU  manifestly  for  the  benefit  of 
the  charity,  it  would  not,  under  the 
circumstances,  be  contrary  to  the 
policy  of  the  Mortmain  Act  to  allow 
the  purchase  of  the  land.  Att.- 
Gen.  V.  The  Wardens,  etc.  of  Hiyh- 
gate  School,  14  L.  J.,  N.  S.,  Ch. 
425;  Att.-Gen.  v.  Mansfield,  14 
Sim.  601  ;  In  re  Honnor's  Trust,  3 
AV.  E.  429  (V.  C.  K.). 

Any  incorporate  charity,  or  the 
trustees  of  any  charitj',  whether  in- 
corporated or  not,  may  now,  with  the 
consent  of  the  charity  board,  invest 
money  arising  from  the  sale  of  land 
belonging  to  the  charity,  or  received 
by  way  of  equality  of  exchange  or 
partition,  in  the  purchase  of  land, 
and  may  hold  such  land,  or  any 
land  acquired  by  Avay  of  exchange 
or  partition,  for  the  benefit  of  such 
charity,  without  any  licence  in 
mortmain.  18  &  19  Vict.  c.  124, 
s.  35. 

Again,  the  incorporated  trustees 
of  any  charity  are  now  competent 
to  purchase  and  hold  lands  for  the 
purposes  mentioned  in  the  27th 
section  of  the  Charitable  Trusts 
Act,  1853  (16  &  17  Vict.  c.  137), 
viz.: — "for  the  erection  or  con- 
struction of  any  house  or  building, 
with  or  without  garden,  playground 
or  other  appurtenances,  for  the 
purposes    of    any   charity,"    with- 


out licence  in  mortmain.     lb.  sect. 
41. 

The  law  relating  to  the  invest- 
ment on  real  securities  of  trust 
funds  held  for  public  and  charitable 
purposes  has  been  amended  by  33 
&  34  Vict.  c.  34,  which  enacts  that. 
It  shall  be  lawful  for  all  corpora- 
tions and  trustees  in  the  united 
kingdom  holding  moneys  in  trust 
for  any  public  or  charitable  purpose 
to  invest  such  moneys  on  any  real 
security  authorized  by  or  consis- 
tent with  the  trusts  on  which  suoli 
moneys  are  held,  without  being 
deemed  thereby  to  have  acquired 
or  become  possessed  of  any  land 
within  the  meaning  of  the  laws 
relating  to  mortmain,  or  of  any 
prohibition  or  restraint  against  the 
holding  of  land  by  such  corpora- 
tions or  trustees  contained  in  any 
charter  or  act  of  parliament ;  and 
no  contract  for  or  conveyance  of 
any  interest  in  land  made  bona 
fi-de  for  the  purpose  only  of  such 
security  shall  be  deemed  void  by 
reason  of  any  non-compliance  "with 
the  conditions  and  solemnities  re- 
quired by  9  Geo.  2,  c.  36.  (Sect.  1.) 
Provided  always  that  in  every  case 
in  which  the  equity  of  redemption 
of  the  premises  comprised  in  any 
such  security  shall  become  liable  to 
foreclosure  or  otherwise  barred  or 
released,  the  same  shall  be  thence- 
forth held  in  trust  to  be  sold 
and  converted  into  money,  and 
shall  be  sold  accordingly ;  and 
if  any  decree  shall  be  made  in  any 
suit  for  the  purpose  of  redeeming 
or  enforcing  such  security,  such 
decree  shall  direct  a  sale  (in  de- 
fault  of    redemption)   and    not    a 
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foreclosure  of  such  premises  (sect. 
2).  Tlie  words  "  real  security  "  in 
the  act  include  all  mortgages  or 
charges  legal  or  equitable  of  or 
u.pon  lands  or  hereditaments  of  any 
tenure,  or  of  or  upon  any  estate  or 
interest  therein  or  any  charge  or 
incumbrance  thereon ;  and  the  word 
"conveyance"  includes  all  grants, 
releases,  transfers,  assignments, 
appointments,  assurances,  orders, 
surrenders,  and  admissions  what- 
soever operating  to  pass  or  vest 
any  estate  or  interest  at  law  or  in 
equity,  in  the  premises  comprised 
in  any  real  security.     Sect.  3. 

A  fund  in  court,  paid  in  under 
the  Lands  Clauses  Consolidation 
Act,  as  the  price  of  charity  land, 
may  be  paid  out  to  the  trustees  of 
the  charity,  as  being  the  j)ersons 
absolutely  entitled  thereto  {In  re 
Spurstoive' s  Charity,  18  L.  E.,  Eq. 
279).  And  in  a  recent  case  where 
the  purchase-money  of  freeholds, 
vested  in  charitable  trustees  having 
an  absolute  legal  estate,  was  paid 
into  court  under  the  Lands  Clauses 
Consolidation  Act,  the  court  allowed 
it  to  be  invested  in  leaseholds.  In 
re  Rchoboth  Chapel,  19  L.  E.,  Eq. 
180. 

V.  77(6  Construction  adopted  hij 
Courts  of  Equity,  teith  regard 
to  valid  Gifts  to  Charities,  and 
herein  of  the  Doctrine  of  Cy- 
pres. 

When  a  bequest  is  made  to  a 
charity  of  pure  personalty,  the 
Courts  have  adopted  rules  of  con- 
struction which  render  such  be- 
quests valid,  although  they  would 


clearly  have  been  invalid  if  con- 
strued according  to  the  rules 
adopted  with  respect  to  legacies  to 
individuals.  See  Bruce  v.  7'Ae  Pres- 
bytery of  Deer,  1  L.  E.,  Ho.  Lo. 
Sco.  96  ;  MoryatiY.  Morris,  3  Macq. 
134. 

The  general  principle  upon  which 
the  Court  acts  is  well  laid  down  by 
Lord  Eldon  in  the  leading  case  of 
Moggridge  v.  Thackwell,  7  Ves.  69 ; 
viz.  "  that  if  the  testator  has  mani- 
fested a  general  intention  to  give  to 
charity,  the  failure  of  the  piarticular 
mode  in  which  the  charity  is  to  be 
effectuated  shall  not  destroy  the 
charity ;  but  if  the  substantial  in- 
tention is  charity,  the  law  will  sub- 
stitute another  mode  of  devoting 
the  property  to  charitable  purposes, 
though  the  formal  intention  as  to 
the  mode  cannot  be  accomplished." 

Where  aperson  bequeaths  alegacy 
to  such  charitable  purposes  as  he 
shall  afterwards  direct,  and  dies 
without  leaving  any  direction,  the 
legacy  will  nevertheless  be  effec- 
tuated by  the  Court  by  a  scheme. 
]\Iills  V.  Farmer,  1  Mer.  55 ;  see 
also  Ommanney  v.  Butcher,  T.  &  E. 
270  ;  Mayor  of  Gloucester  v.  Wood, 
3  Hare,  131,  144;  and  see  Wheeler 
V.  Sheer,  Mos.  288  ;  2'he  Commis- 
sioners of  Charitable  Donations  v. 
Sullivan,  1  D.  &  W.  501  ;  Aston  v. 
Wood,  6  L.  E.,  Eq.  419. 

And  where  a  testator,  after  direct- 
ing that  the-rosidue  of  a  fund  should 
"bo  given  by  his  executors  to  such 
charitable  institutions  as  he  should 
by  any  future  codicil  give  the  same, 
and  in  defau.lt  of  any  such  gift,  then 
to  be  distributed  by  his  executors 
at  their  discretion,"  and  the  testator 
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died  without  making  any  subse- 
quent codicil,  it  -was  lield  tliat  tlie 
ultimate  trust  of  the  codicil  was  that 
the  residue  should  be  distributed  by 
the  executors  among  charitable  in- 
stitutions at  their  discretion,  and 
that  a  trust  in  favour  of  charity  was 
created.  Pocock  v.  Att.-Gen.  3  Oh. 
D.  342. 

Where  a  gift  is  made  to  a  class 
generally,  and  no  objects  of  it  are 
selected ;  as,  for  instance,  where 
there  is  a  bequest  "to  the  poor 
inhabitants "  of  a  particular  place 
{Att:-Gen.  V.  Clarke,  Ambl.  422)  ; 
or  the  poor  generally  {Att.-Gen.  v. 
Matthews,  2  Lev.  127 ;  S.  C.  nom. 
Frier  v.  Peacocli,  Eep.  t.  Finch, 
245;  Att.-Gen.  v.  Ranee,  cited 
Amb.  422),  the  Covirt  will  support 
the  legacy  and  make  the  selection. 
So  likewise  a  bequest  of  stock  for 
putting  out  "poor  relations"  ap- 
prentices, confined  by  a  codicil  to 
two  families,  was  held  good  as  a 
charity  (White  v.  White,  7  Yes. 
423;  and  see  Att.-Gen.  v.  Price, 
17  Ves.  371).  So  a  bequest  "to 
the  widows  and  children  of  seamen 
belonging  to  the  town  of  Liver- 
pool," was  held  a  good  charitable 
bequest,  although  it  was  urged  that 
it  was  void  for  uncertainty.  Poivell 
V.  Att.-Gen.,  3  Mer.  48  ;  and  see 
Att.-Gen.  Y.  Wilkinson,  1  Beav.  370. 

Even  if  there  be  a  bequest  to  trus- 
tees for  charitable  purposes  gene- 
rally, or  as  they  shall  in  their  dis- 
cretion think  fit,  no  objects  being 
named,  it  wiU  be  carried  into  effect 
{Baylis -v.  Att.-Gen.,  2  Atk.  239; 
and  Att.-Gen.  v.  Herrick,  Amb. 
712;  see  Paice  v.  Archbishop  of 
Canterbury,  14  Ves.  364  ;  Wilkinson 
v.    Lindgren,    5    L.    E.,    Ch.    570  ; 


Copincjery.  Crehane,  11  L\  R.,  Eq. 
429) ;  so  where  there  are  objects 
named  {Att.-Gen.  v.  Gleg,  1  Atk. 
356;  Att-Oen.  v.  Baxter,  1  Vern. 
247  ;  Cook  V.  Duckenfield,  2  Atk. 
562;  Att.-Gen.  v.  Freeman,  1  Dan. 
Exch.  Eep.  117;  Dolan  v.  Macder- 
mot,  5  L.  E.,  Eq.  60;  3  L.  E.,  Ch. 
App.  676. 

Moreover,  if  the  trustees  die 
during  the  life  of  the  testator  {Mog- 
gridge  v.  Thackioell,  7  Yes.  36;  13 
Yes.  416;  Att.-Gen.  v.  Hickman,  2 
Eq.  Ca.  Abr.  193,  pi.  14;  Walsh  v. 
Gladstone,  1  Ph.  290),  or  if  the 
testator  erases  their  names  from  his 
will  without  substituting  others 
{White  Y.  White,  1  Bro.  C.  0.  12), 
or  if  thej'  refuse  or  neglect  to  act 
{Att.-Gen,  V.  Boidtbee,  2  Yes.  jun. 
380 ;  3  Yes.  220),  the  bequest  will 
not  fail. 

Where  there  is  a  general  in- 
tention in  favour  of  charity,  and 
there  is  a  faUure  of  the  particular 
mode  in  which  it  was  to  be  effectu.- 
ated,  the  doctrine  of  cy  pres  will  be 
applicable,  although  the  residue  be 
given  to  a  charity,  unless  upon  the 
construction  of  the  will  a  direction 
can  be  implied  that  the  bequest,  if 
it  fails,  should  go  to  the  residue. 
Mayor  of  Lyons  y.  Advocate- General 
of  Bengal,  1  App.  Ca.  91,  115. 

Where  a  person  by  deed  or  wUl 
manifests  a  general  intention  in 
favour  of  charity,  even  although  he 
mention  no  particular  objects  {Att.- 
Gen.  V.  Herrick,  Amb.  712)  ;  or  if 
he  directs  specific  payments  to  be 
made  to  particular  objects,  which 
do  not  exhaust  the  whole  proceeds  of 
the  property  {Arnold  v.  Att.-Gen., 
Show.  P.  C.  22  ;  nom.  Att.-Gen.  v. 
Mayor  of  Coventry,   2  Yern.  397  ; 
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CoUes,  P.  C.  280;  7  Bro.  P.  C. 
235,  Toml.  ed. ;  Att.-Gen.  v.  Min- 
shull,  4  Yes.  11;  Att.-Gen.  v. 
Halerdashers'  Company,  4  Bro.  C. 
C.  103  ;  1  Yes.  jun.  295  ;  The  Mer- 
cers^ Company  v.  Att.-Gen.,  2  Bligli, 
N.  S.  178;  Att.-Gen.  v.  Coopers' 
Company,  3  Beav.  29  ;  and  see  ^<<.- 
Gen.  V.  Sparks,  Amb.  201  ;  and 
Lord  Eldon's  observations  in  Att.- 
Gen.  V.  Mayor  of  Bristol,  2  J.  &  W. 
319  ;  Pieschel  v.  Paris,  2  S.  &  St. 
384),  the  Court  will  not  as  in 
ordinary  cases  bold  tbat  tbe  surplus 
results  to  the  donor  or  his  represen- 
tatives, but  will  consider  it  appli- 
cable to  the  purposes  of  the  charity. 
See  The  Att.-Gen.  v.  liarl  of  Win- 
chilsea,  3  Bro.  0.  C.  373;  Att.- 
Gen.  V.  Goulding,  2  Bro.  0.  C.  428  ; 
The  Bishop  of  Hereford  v.  Adams, 
7  Yes.  324 ;  Merchant  Taylors'  Com- 
pany V.  Att.-Gen.,  11  L.  E.,  Eq.  35; 
6  L.  E.,  Ch.  App.  512. 

Although  a  person  does  not  make 
any  general  declaration  of  devoting 
the  whole  of  the  property  to  charity, 
if  he  gives  each  and  every  portion 
of  the  whole  income  at  the  time  to 
some  charitable  purpose,  and  by 
that  means  exhausts  the  whole, 
then  if  the  income  should  after- 
wards increase,  the  increase  will 
also  be  applicable  to  charitable 
purposes,  and  the  different  objects 
will  take  the  increased  income, 
according  to  their  relative  amounts. 
The  leading  case  for  this  proposition 
is  The  Thetford  School  Case,  8  Co. 
1 30 ;  see  also  Elthani  Parish  v. 
Warreyn,  Duke,  67 ;  Sutton  Cole- 
field  Case,  Second  Eesolution,  Duke, 
C8  ;  Hynshaw  v.  Morpeth  Corpora- 
tion, Duke,  69  ;  Kensington  Hastings 
Case,   Duke,    71;    Ladd  v.   London 


City;  Mos.  99  ;  Att.-Gen.  v.  Coopers' 
Company,  19  Yes.  187;  Att.-Gen. 
V.  Master  of  Catherine  Hall,  Cam- 
bridge, Jac.  381 ;  Att.-Gen.  v.  Wil- 
son, 3  My.  &  K.  362;  Att.-Gen.  v. 
Caius  College,  2  Keen,  150  ;  Att.- 
Gen.  V.  Drapers'  Company,  2  Beav. 
508;  4  Beav.  67;  6  Beav.  383; 
Att.-Gen.  V.  Coopers'  Co7npany,  3 
Beav.  29;  Att.-Gen.  v.  Christ's 
Hospital,  4  Beav.  73;  Att.-Gen.  y. 
Gilbert,  10  Beav.  517;  Att.-Gen. 
V.  Jesus  College,  Oxford,  29  Beav. 
163  ;  Att.-Gen.  v.  Marchant,  3 
L.  E.,  Eq.  424  ;  Merchant  Taylors 
V.  Att.-Gen.,  11  L.  E.,  Eq.  35;  6 
L.  E.,  Oh.  App.  512  ;  Att.-Gen.  v. 
Wax  Chandlers'  Company,  6  L.  E., 
H.  L.  1.  But  see  the  remarks  of 
Lords  Hardwicke  and  Eldon  in  Att.- 
Gen.  V.  Johnson,  Amb.  190,  and 
Att.-Gen.  v.  Mayor  of  Bristol,  2  J. 
&  W.  318. 

Where,  however,  there  is  no 
general  intention  shown  of  devoting 
the  whole  income,  or  if  the  whole 
of  the  existing  income  be  not  given 
to  charitable  purposes,  and  par- 
ticular payments  only  are  directed 
to  be  made  to  certain  charitable 
objects,  the  devisees  in  trust,  as  for 
instance  a  corporation,  will  take  the 
surplus  beneficially  {Att.-Gen.  v. 
Mayor  of  Bristol,  3  Madd.  319,  2 
J.  &  W.  294  ;  Att.-Gen.  v.  Skinners' 
Company,  2  Euss.  407,  overriding 
-S".  C.  5  Madd.  173;  Att.-Gen.  v. 
Gascoigne,  2  My.  &  K.  647  ;  Att.- 
Gen.  V.  The  Cordioainers'  Company, 
3  My.  &  K.  534;  Att.-Gen.  v. 
Merchant  J^enturers'  Company,  5 
Beav.  338;  Att.-Gen.  v.  Grocers' 
Company,  6  Beav.  526;  Att.-Gen. 
Y.  Smithies,  2  Euss.  &  My.  717; 
Att.-Gen.  v.  The  Fishmongers'  Com- 
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pani/,  2  Beav.  151,  5  My.  &  Cr.  11  ; 
Att.-Gen.  v.  Brazenose  Colleye,  2  0. 
&  F.  295  ;  Mayor  of  Southmolton  v. 
Att.-Gen.,  5  H.  L.  Ca.  1,  reversing 
-S".  C.  14  Beav.  357;  Mayor  of 
Beverley  v.  Att.-Gen.,  G  H.  L.  Ca. 
310,  reversing  S.  C.  15  Beav.  546;  G 
DeG.,Mac.&G.2o6;^«.-(yfi«.v.7Vie 
Dean  ^  Canon  of  Windsor,  24  Beav. 
679;  Att.-Gen.  v.  Trinity  College, 
Cambridge,  24  Beav.  383  ;  Att.-Gen. 
v.  Jesus  College,  Cambridge,  24  Beav. 
163;  Att.-Gen.  v.  Jesus  College, 
Oxford,  29  Beav.  163);  or,  if  iin- 
disposed  of,  tlie  donor  or  his  repre- 
sentatives vsill  take  it  by  way  of 
resulting  trust,  subjeot  to  the  speci- 
fied payments.  Att. -G en.  y.  Mayor 
of  Bristol,  2  J.  &  W.  307,  302  ; 
Att.-Gen.  V.  Gascoigne,  2  M.  &  K. 
647. 

Where,  moreover,  an  estate  is 
given  to  a  corporation,  and  out  of 
the  income  specified  amounts  are 
given  to  various  charitable  objects, 
which  do  not  exhaust  the  whole, 
if  the  residue  or  surplus  is  given 
to  the  corporation,  the  Court  infers 
that  such  unascertained  surplus  of 
the  income  is  the  measure  of  the 
bounty  which  the  testator  intended 
the  corporation  to  have  for  their 
own  advantage,  whether  it  be  little 
or  great.  Southmolton  y.  Att.-Gen., 
5  H.  L.  Ca.  1  ;  Mayor  of  Beverley  v. 
Att.-Gen.,  6  H.  L.  Ca.  310;  Att.- 
Gen.  V.  Dean  of  Windsor,  8  H.  L. 
Ca.  369. 

If  the  founder  of  a  charity  intro- 
duce a  condition  or  clause  of  for- 
feiture upon  the  non-performance 
of  a  condition,  it  is  then  shown  that 
he  intended  or  expected  that  the 
donees  would  derive  some  benefit 
from  the  gift ;  and  therefore  in  all 


such  cases  where  there  is  an  unas- 
certained income,  out  of  which  the 
donees  have  to  make  certain  pay- 
ments, the  Court  infers  that,  as  the 
estate  was  given  to  them  upon  con- 
dition of  their  making  these  fixed 
payments,  they  were  themselves  to 
take  the  benefit  of  the  surplus, 
whether  great  or  small  {Jack  v. 
Burnett,  12  C.  &  P.  812);  A  fortiori, 
where  it  is  expressly  stated  that 
they  are  to  have  the  whole  of  the 
surplus.  Atf.-  Gen.  v.  The  Corpora- 
tion of  Beverley ,  15  Beav.  544. 

If  among  the  particular  pajmients 
directed,  some  are  not  charitable, 
but  are  to  be  made  to  individuals, 
and  can  not  have  been  intended  to 
abate,  it  will  be  inferred  that  none 
of  the  particular  payments  were 
either  to  abate  or  to  increase,  and 
that  the  surplus,  whatever  it  might 
be,  was  to  go  to  the  donees  in  trust. 
Att.-Gen.  V.  The  Cordwq.iners'  Com- 
pany, 3  My.  &  K.  534;  Mayor  of 
Beverley  v.  The  Att.-Gen.,  6  H.  L. 
Ca.  310. 

If,  on  the  other  hand,  the  surplus 
undisposed  of  is  insignificant,  and 
there  is  a  direction  that  the  par- 
ticular payments  are  to  abate  pro- 
portionally in  the  event  of  depre- 
ciation of  the  property,  the  inference 
arises,  that  they  were  in  like  manner 
to  share  proportionally  in  any  in- 
crease. The  Mercers'  Company  v. 
The  Att.-Gen.,  2  Bl.  N.  S.  165. 

We  have  before  seen  that  gifts  to 
charities  do  not  fall  within  the  rule 
against  perpetuities  (ante,  p.  495), 
which  is  applicable  to  all  gifts  to 
individuals.  The  Courts  likewise, 
in  considering-  whether  a  gift  is 
created  in  perpetuity  for  a  charity, 
do  not  adhere  to  forms,  but  always 
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look  at  the  intention,  and  will  carry 
that  into  effect,  though  it  -n'ould  be 
otherwise  with  regard  to  ordinary 
gifts.  Thus,  although  a  legal  fee 
cannot  by  deed  be  given  to  indivi- 
duals without  the  word  "heirs,''  and 
could  not  (previous  to  the  late  Wills 
Act,  1  Vict.  c.  26)  be  given  in  a 
wiU  without  the  use  of  the  same 
word  "  heirs,"  or  some  equivalent 
expression,  those  or  similar  words 
are  not  indispensable  in  creating 
perpetual  gifts  to  charity  {Att.-Oen. 
v.  Corporation  of  Beriviclc-tipon- 
Tiveed,  Tarn.  239,  246).  A  gift  to 
a  man  teaching  at  a  particular 
school  of  61.  yearly,  for  teaching 
three  boys,  has  been  held  not  to  be 
a  gift  to  a  particular  schoolmaster, 
but  to  the  school  itself  for  teaching 
three  boys  in  succession  ( Cheeseman 
V.  Partridge,  1  Atk.  436).  So  like- 
wise a  gift  to  the  parish  church  of 
St.  Andrew,  Holborn,  was  construed 
to  be  a  gift  to  the  parson  and  parish- 
ioners of  that  parish  and  their  suc- 
cessors for  ever.  lb.  437,  and  see 
Att.-Gen.  V.  Cock,  2  Ves.  273. 

And  where  church  trustees,  con- 
sisting of  the  vicar,  churchwardens 
and  other  parishioners,  were  entitled 
to  the  burial  fees  of  an  additional 
burial  ground,  to  be  applied  by 
them  to  certain  definite  charitable 
purposes,  the  burial  ground  having 
been  closed  by  an  order  in  council, 
and  a  railway  company  having 
taken  part  thereof,  it  was  held  by 
"Wood,  V.  C,  that  the  trustees  were 
entitled  to  have  the  purchase-money 
invested  to  their  account  and  the 
dividends  paid  to  them  ;  but  his 
Honor  refused  a  scheme,  observ- 
imr  that  the  trustees  would  hold 
it    the    same    as    they   lield    any 


other  moneys  subject  to  their  trusts. 
In  re  St.  Pancras  Burial  Ground,  3 
L.  E.,  Eq.  173,  180. 

If,  however,  a  gift  in  trust  for  a 
charity  is  itself  conditional  upon  a 
future  and  uncertain  event,  it  is 
subject  to  the  same  rules  and  prin- 
ciples as  any  other  estate  depending 
upon  its  coming  into  existence  upon 
a  condition  precedent.  If  the  con- 
dition is  never  fulfilled,  the  estate 
never  arises  ;  if  it  is  so  remote  and 
indefinite  as  to  transgress  the  limits 
of  time  prescribed  by  the  rules  of 
law  against  perpetuities,  the  gift 
fails  ab  initio.  Per  Lord  Selborne, 
L.  C,  in  Chamberlayne  v.  Brockett, 
8  L.  E.,  Ch.  App.  211. 

Although  in  the  case  of  ordinary 
legacies,  a  legatee  having  a  vested 
interest  may,  onhis  attaining  twenty- 
one,  call  for  payment  of  his  legacj', 
even  though  the  accumulation 
thereof  may  be  directed  for  a  period 
in  excess  of  the  limits  allowed  by 
the  statute  (see  Gosling  v.  Gosling, 
Johns.  265  ;  Coventry  v.  Coventry, 
2  Dr.  &  Sm.  470  ;  but  see  Talbot  v. 
Jevers,  20  L.  E.,  Eq.  255),  this  wiU 
not  be  the  case  where  the  legacies 
are  to  charities.  See  Harbin  v.  Mas- 
terman,  12  L.  E.,  Eq.  559,  where 
charities  were  entitled- to  personalty 
directed  to  be  accumulated:  it  was 
held  by  "Wickens,  V.  C,  that  the 
charities  were  not  entitled  to  have 
the  accumulation  stopped  and  to  be 
paid  at  once,  but  that  the  acciunu- 
lations  must  go  on  untQ  further 
orders. 

Defects  in  assurances  of  charities 
have  for  a  long  period  been  aided ; 
for  instance  (before  9  Geo.  2,  c.  36), 
a  tenant  in  tail  by  appointing  or 
conveying  lands  to  a  charity  with- 
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out  a  recovery,  has  been  lield  to  bind 
his  issue  and  the  remainderman  or 
reversioner  in  fee  {Tai/  v.  Slaugh- 
ter, Prec.  Ch.  16;  A(t.-Oen.  v. 
Burdett,  2  Vern.  755) ;  and  even 
by  a  devise  to  a  charity  {Att.-Gen. 
V.  Eye,  2  Vern.  453;  Jennor  v. 
Harper,  Gilb.  Eq.  Eep.  44).  So 
likewise  (previous  to  the  Mortmain 
Act)  the  Court  of  Chancery  would 
-supply  the  surrender  of  copyholds 
to  the  uses  of  a  will  in  favour  of  a 
charity  {Att.-Gen.  v.  Andrews,  1 
Ves.  225;  Att.-Gen.  v.  Doxonimj, 
Amb.  571) ;  and  it  has  been  held 
at  the  present  day,  that  by  analogy 
the  defective  execution  of  a  power 
in  favour  of  a  charity  ought  to 
be  aided  in  equitj'.  Thus,  where  a 
■testatrix  having  a  general  power  of 
appointment  exercised  it  without 
pursuing  the  formalities  required 
by  the  power,  it  was  nevertheless 
held  to  be  a  good  appointment  in 
favour  of  a  charity.  Sayer  v.  Sayer, 
7  Hare,  377  ;  Lines  v.  Sayer,  3  Mac. 
&  G.  606. 

Where  in  a  gift  to  charitable 
purposes,  persons  holding  certain 
offices  (but  who  are  not  corporations 
Bole)  and  their  successors,  as,  for  in- 
stance, ministers  of  a  meeting  house 
and  their  successors,  are  appointed 
governors,  although  such  intention 
would  fail  in  consequence  of  such 
persons  not  being  corporations  sole, 
nevertheless,  in  settling  a  scheme, 
attention  would  bo  paid  to  the 
donor's  wishes.  The  Att.-Gen.  v. 
Lee,  4  Ir.  E.,  Eq.  84. 

The  doctrine  of  cy  pres,  or  ap- 
proximation to  the  intention  of  the 
donor,  being  applicable  to  charities, 
when  a  particular  charity  is  named 
by  the  testator,  which  cannot  from 

T.L.C. 


some  cause  or  other  take  effect, 
and  there  is  a  general  intention  in 
favour  of  charity,  the  Court  of 
Chancery  will  carry  out  the  general 
charitable  intention,  by  the  adop- 
tion of  some  other  charitable  objects 
not  inconsistent  with  such  intention. 

Where  the  gift  denotes  a  chari- 
table intention,  but  the  object  to 
which  the  exercise  of  it  is  applied 
is  against  the  policy  of  the  law,  as 
in  the  case  of  a  gift  to  superstitious 
uses,  the  Court  will  lay  hold  of  the 
charitable  intention,  and  execute  it 
for  the  purpose  of  establishing  some 
charity  agreeable  to  the  law,  in  the 
room  of  that  contrary  to  it.  Mog- 
gridge  v.  Thachwell,  7  Ves.  75  ;  and 
see  Att.-Gen.  v.  Baxter,  1  Vern. 
248 ;  reversed  afterwards  upon  other 
grounds,  nom.  Att.-Gen.  v.  Hughes, 
2  Vern.  105  ;  Da  Costa  v.  De  Pas, 
Amb.  228  ;  S.  C.  1  Dick.  258  ;  2 
Swanst.  487  ;  and  Gates  v.  Jones, 
cited  in  Att.-  Gen.  v.  Guise,  2  Vern. 
266. 

Amongst  the  numerous  examples 
showing  how  the  Coui-t  will  give 
effect  to  the  general  intention  in 
favour  of  charity,  when  it  cannot  be 
effectuated  in  the  particular  mode 
pointed  out,  by  reason  of  the  failure 
or  non-existence  of  the  obj  ects  there- 
of, we  may  mention  a  few.  Thus, 
where  there  was  a  bequest  to  the 
governors  of  a  society,  institu.ted 
"for  the  increase  and  encourage- 
ment of  good  servants,"  and  no 
such  institution  could  be  found,  it 
was  nevertheless  held  by  Lord 
Langdale,  M.  E.,  that  there  was  a 
good  gift  to  a  charity,  observing, 
that  the  only  reason  for  naming  the 
governors  was,  that  they  might  be 
the  instruments  for  -the  application 
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of  the  fund ;  that  it  was  a  gift  for  a 
charitable  and  public  purpose,  and 
that  he  could  not  persuade  himself 
that  the  testator  had"  a  special  in- 
tention in  favour  of  that  particular 
society  only.    Loscomhe  v.  Wintring- 
ham,    13  Beav.    87.      So   whore  a 
testator  directed  funds  to  be  pro- 
vided for  certain  charity-schools  by 
accumulating  his  property,  but  fixed 
no  time  for  the  continuance  of  the 
accumulation,  which  must  necessa- 
rily have  exceeded  the  legal  period, 
it  was  held  by  Sir  L.  Shadwell, 
V.  0.,  that  although,  in  consequence 
of  the  direction  to  accumulate  being 
void,  the  particular  mode  in  which 
the  testator  meant  the  benefits  to 
be  doled  out  to  the  objects  of  his 
bounty  could  not  take  effect,  yet, 
as  there  was  a  devotion  by  the  tes- 
tator of  his  personal  estate  to  chari- 
table purposes,  the  next  of  Idn  had 
no  claim,  and  that  the  charitable 
intention  ought  to  be  carried  into 
effect  by  means  of  a  scheme.   Alar- 
tin  v.  Margham,   14  Sim.  230.     So 
where  a  testator  bequeathed  1,000^. 
to  "the  Jews'  poor,  Mile  End,"  and 
there  were  two  charitable  institu- 
tions for  poor  Jews  at  Mile  End, 
and  it  did  not  appear  which  of  the 
charities  was  meant,  it  was  held  by 
Lord  Langdale,  M.   E.,   that  the 
fund  ought  to  be  applied  cy  pres ; 
and  the  Court  divided  the  fund  be- 
tween the  two  charitable   institu- 
tions.    Bennett  v.  Hayter,  2  Beav. 
81.    See  also  Mayor,  Sfc.  of  Glouces- 
ter V.  Wood,  3  Hare,  131,  144;  and 
see  the  note,  13  Beav.  89. 

In  The  Att.-Oen.  v.  The  Bishop  of 
Llanclaff,  cited  2  My.  &  K.  586, 
Lord  Craven  by  his  will  gave  part 
of  his  property  to  ejjdow  scholar- 


ships at  the  two  Universities,  and 
the  residue  to  redeem  British  cap- 
tives. Upon  a  reference  to  the 
Master  it  was  found  that  there  were 
none  to  redeem,  and  a  scheme  being 
approved  was  sanctioned  by  the 
Court,  for  using  all  this  fund,  except 
a  moderate  portion  set  apart  in  case 
captives  should  be  made,  and  apply- 
ing the  residue  to  increase  the  num- 
ber and  income  of  the  scholars.  And 
see  a  case  very  similar  to  this, 
Att.-Gen.  V.  Ironmongers'  Company 

2  My.  &  K.  576  ;  S.C.2  Beav.  313 
Cr.  &  Ph.  208  ;  10  C.  &  F.  908 
Att.-Gen.  V.  Boultbee, 2Yes.  jun.  380 

3  Ves.  220;  see  also  Att.-Gen.  v 
The  Mayor,  Sfc.  of  London,  3  Bro 
C.  C.  171;  S.  C.  1  Ves.  jun.  243 
Att.-  Gen.  V.  Glasgow  College,  2  Coll 
665,  reversed  D.  P.  1  H.  L.  Cas 
801;  Martin  v.  Margham,  14  Sim. 
230;  Loscomhe  v.  Wintringham,  13 
Beav.  87 ;  Coldwell  v.  Holme,  2  Sm. 
&  Giff.  31;  Att.-Gen.  v.  Latoes,  8 
Hare,  32;  Att.-Gen.  v.  Bushhy,  24 
Beav.  290  ;  Hayter  v.  Trego,  5  Euss. 
113;  Lieeve  v.  Att.-Gen.,  3  Hare, 
191. 

In  the  case  of  Att.-Gen.  v.  Glyn, 
12  Sm.  84,  a  school  was  founded 
for  the  education  of  the  poor  within 
a  certain  district.  The  district  was 
converted  into  a  dock,  under  a  local 
act  of  parliament,  so  that  the  ob- 
jects of  the  charity  failed.  The 
Court  directed  the  fimds  of  the 
charity  to  be  applied  cy  pres  by 
means  of  a  scheme. 

It  seems  that  where  a  charity 
school  is  transferred  to  a  School 
Board  under  the  Elementary  Edu- 
cation Acts,  1870,  1873  (33  &  34 
Vict.  c.  75,  s.  23  ;  36  &  37  Vict.  c. 
86,  s.  13),  whereby  it  becomes  im- 
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possible  to  apply  the  funds  with 
which  the  school  is  endowed  ac- 
cording to  the  directions  of  the 
original  trust  deed,  in  a  new  scheme 
for  regulating  the  application  of 
such  funds  care  should  be  taken  to 
provide  that  they  shall  be  applied 
for  the  advancement  of  learning 
in  the  school,  as  for  instance  by 
establishing  exhibitions  or  scholar- 
ships, and  not  for  the  general  pur- 
poses of  the  school,  which  would 
have  the  effect  of  a  grant  in  aid  of 
the  local  rates.  In  re  Poplar  and 
Blackioall  Free  School,  8  Ch.  D. 
543.  In  another  case,  however,  in 
which  such  transfer  had  been  made, 
but  no  scheme  asked  for,  it  was 
ordered  that  the  endowment  of  the 
old  school,  which  arose  from  the 
appropriation  of  the  increased 
revenues  of  a  charity  estate,  origin- 
ally applicable  to  the  relief  of  the 
poor,  should  be  paid  to  the  School 
Board.  School  Board  for  London 
V.  Faulconer,  8  Ch.  D.  571. 

Sometimes  charities  for  the  bene- 
fit of  the  poor  have  been  partly 
applied  for  the  education  of  their 
children  (see  Hereford  v.  Adams, 
7  Ves.  324;  Wilkinson  v.  Malin, 
2  Cro.  &  Jer.  636,  655;  Att.-Gen. 
V.  Bovill,  1  Ph.  762)-;  but  where 
the  primai-y  object  of  the  charity  is 
relief  of  the  poor  by  the  distribu- 
tion of  the  income  amongst  them, 
that  must  be  satisfied  before  any 
portion  thereof  can  be  applied  for 
the  purposes  of  education.  In  re 
Lambeth  Charities,  22  L.  J.,  N.  S., 
Ch.  959 ;  Re  Stone's  Will,  21  L.  T. 
Eep.  261. 

So  where  there  is  a  gift  for  the 
"poor,"  or  the  "poorest"  of  the 
testator's  relations,  if  an  intention 


in  favour  of  charity  generally  can  be 
discovered,  in  framing  a  scheme 
upon  an  increase  of  the  funds  of  the 
charity,  after  providing  out  of  the 
income  thereof  primarily  for  the 
testator's  next  of  kin  who  should 
be  proper  objects  of  the  charity, 
there  will  be  a  declaration  that  it  is 
applicable  for  the  benefit  of  chari- 
table objects  other  than  the  kindred 
of  the  testator.  Att.-Gen.  v.  Duke 
of  Northumberland,  7  Ch.  D.  745, 
and  cases  there  cited. 

In  appljdng  the  doctrine  of  cy 
pres,  the  Court  will  be  guided  by 
some  analogy  to  the  original  desti- 
nation of  the  funds,  and  will  not 
depart  from  the  purpose  and  object 
of  the  donors,  unless  it  be  wholly 
impossible  to  carry  those  purposes 
and  objects  into  effect.  See  In  re 
Prison  Charities,  16  L.  E.,  Eq.  129. 
There  certain  charitable  trusts  de- 
clared a  century  or  two  ago  in 
favour  of  2^°'^^  prisoners,  having 
failed  for  want  of  an  object  by 
reason  of  the  abolition  of  the  law 
of  imprisonment  for  debt,  and  the 
closing  of  debtors'  prisons,  the  At- 
torney-General by  a  scheme  having 
proposed  that  all  the  funds  should 
be  treated  as  one  charity,  and  be 
applied  to  the  building,  establish- 
ment and  maintenance  of  a  school 
for  children  of  persons  convicted  of 
crime,  and  undergoing  sentence,  it 
was  held  by  Sir  James  Bacon,  V.  C, 
that  by  "poor  prisoners"  were 
meant  prisoners  for  debt,  and  that 
the  proposal  did  not  approach  suf- 
ficiently near  to  the  charitable  in- 
tentions of  the  donors  to  admit  of 
the  funds  being  applied  cy  pres  in 
the  manner  proposed.  See  also  ^<i!.- 
Gen.  V.  Ilankey,  16  L.  E.,  Eq.  140,  n. 
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The  Court  has  power  to  alter  from 
time  to  time  the  scheme  of  a  charity 
which  has  been  settled  by  a 
previous  decree  of  the  Court,  if  the 
circumstances  require  it.  See  Att.- 
Gen.  V.  St.  John\  Hospital,  1  L.  E.., 
Ch.  App.  92.  There  the  Court  re- 
fused to  permit  the  renewal  of  leases 
of  the  lands  of  a  charity,  although 
the  practice  had  been  sanctioned 
by  a  scheme  settled  by  the  award 
and  decree  of  the  Court,  and  had 
been  acted  on  since  under  the  direc- 
tion of  the  Court.  See  also  Att.-  Qen. 
V.  Bishop  of  Worcester,  9  Hare,  328. 

The  doctrine  of  cy  prus,  as  applied 
by  the  English  Court  of  Chancery 
to  charities,  is  also  acted  upon  by 
the  Scotch  Courts.  See  Clephmie  v. 
The  Lord  Provost,  Sfc.  of  Edinburgh, 
1  L.  E.,  Sco.  App.  &  D.  Ca.  417; 
4  Macq.  603. 

"Where,  however,  a  testator  shows 
an  intention  of  giving  to  some  piar- 
ticular  institution,  and  such  in- 
tention cannot  be  carried  out,  and 
there  is  no  intention  in  favour  of 
charity  generally,  the  bequest  wiU 
fail  in  the  same  mode  as  if  it  were 
made  to  an  individual  not  in  exist- 
ence. Thus,  in  Att. -Gen.  v.  Bishop 
of  Oxford,  cited  4  Yes.  431,  the 
testator,  after  giving  to  his  exe- 
cutors 100/.  each  for  their  trouble, 
gave  and  bequeathed  the  rest  and 
residue  of  his  personal  estate  upon 
trust,  "  to  build  a  church  at  "Wheat- 
ley,  where  the  chapel  now  is,  in 
such  manner  as  I  shall  hereafter 
direct,  or,  for  want  of  such  direc- 
tion, as  my  executors  shall  think 
fit."  The  Bishop  of  Oxford,  who 
was  patron  and  parson  of  Cuddes- 
den,  in  which  "Wheatley  was,  op- 
posed   the   design    of   building   a 


church;  and  it  was  proposed  by 
the  defendants  that  the  salary  of 
the  chaplain  should  be  increased. 
The  next  of  kin  insisted  that  a 
new  church  must  be  built,  and  that 
the  surplus  belonged  to  them.  By 
the  first  decree  it  was  referred  to 
the  Master  to  take  the  accounts ; 
and  it  was  directed,  that  the  de- 
fendants, the  Bishop  of  Oxford, 
&c.,  do  signify  whether  they  are 
willing  that  the  residue  of  the  tes- 
tator's personal  estate  shall  be  laid 
out  in  building  a  church  at  "Wheat- 
ley,  where  the  chapel  now  stands, 
with  liberty  to  lay  a  plan  before 
the  Master,  how  the  said  residue 
may  be  most  beneficially  applied 
according  to  the  will  of  the  tes- 
tator. Before  the  cause  came  on 
again,  many  transactions  had  taken 
place.  The  next  of  kin,  and  the 
persons  entitled  to  the  benefit  under 
the  wiU,  the  parishioners,  acting  by 
the  bishop  and  their  wardens,  came 
to  an  agreement,  that  3,0001.,  part 
of  the  residue  of  the  testator's  per- 
sonal estate,  should  be  applied  for 
the  purpose  of  buUding  a  new 
church,  and  forming  a  fund  for 
keeping  it  in  repair,  and  thatl,OOOZ., 
other  part  thereof,  should  be  ap- 
plied towards  augmenting  the  mi- 
nister's salary;  and  that  4,000/. 
being  paid  for  the  purposes  afore- 
said, the  residue  should  belong  to 
the  next  of  kin.  Sir  E.  P.  Arden, 
M.  E.,  in  remarking  upon  this  case, 
observes,  "  This  decree  is  com- 
pletely decisive,  that  the  object  not 
being  capable  of  taking  effect,  the 
fund  could  not  be  applied  to  any 
other  charitable  purpose.  The  Court 
could  not  have  made  the  decree, 
unless  they  thought    the    residue 


Digitized  by  Microsoft® 


CoRBSN  V.  French. 


581 


was  not  applicable  to  any  other 
charitable  purpose.  I  -will  not  say 
it  could  not  have  been  applied  for 
repairing  or  sustaining  the  chapel ; 
and  I  doubt  whether  Lord  Kenyon 
-  said  so ;  but  beyond  that  purpose, 
or  after  satisfying  it,  this  is  deci- 
sive, that  it  could  be  applied  to  no 
other  purpose ;  for  if  it  was  applic- 
able to  any  other  general  charitable 
purpose,  or  any  other  purpose  for 
the  benefit  of  the  parish,  except  of 
the  nature  pointed  out,  that  decree 
could  not  have  been  justified."  See 
also  Att.-Gen.  v.  Goulding,  2  Bro. 
C.  C.  428 ;  Cherry  v.  Mott,  1  My. 
&  Cr.  123;  Smith  v.  Oliver,  11 
Beav.  481 ;  Clark  v.  Taylor,  1  Drew. 
642 ;  Russell  v.  Kellett,  3  Sm.  &  G. 
264  ;  Carbery  v.  Cox,  3  Ir.  Oh.  Eep. 
231;  Sims  v.  Quinlan,  16  I.  Ch. 
Eep.  191;  17  Ir.  Ch.  Eep.  43  ;  In  re 
Templemoyle  School,  4  Ir.  E.,Eq.  295. 

Although  a  charitable  bequest 
may  be  made  to  an  object  not  in 
existence,  and  is  therefore  incapable 
of  taking  effect  immediately,  or  for 
a  considerable  time  after  the  tes- 
tator's death,  if  the  gift  be  imme- 
diate upon  the  object  appearing, 
the  funds  will  after  a  great  lapse 
of  time  be  applied  for  the  purposes 
intended  by  the  testator.  Att.-Gen. 
v.  The  Bishop  of  Chester,  1  Bro.  C.  C. 
444;  Att.-Gen.  v.  Oglander,  3  Bro. 
C.  C.  166;  Att.-Gen.  v.  Iron- 
mongers' Co.,  2  My.  &  K.  579; 
Sinnett  v.  Herbert,  12  L.  E.,  Eq. 
201;  7  L.  E.,  Ch.  App.  232;  Cham- 
lerlayne  v.  Brockett,  8  L.  E.,  Ch. 
App.  206. 

It  has  been  said  to  have  been 
laid  down  both  by  Kindersley,  V.  C, 
and  Stuart,  V.C,  that  where  a  gift 
has  been  made  by  will  to  a  charity 


Avhich  has  expired,  it  is  as  much  a 
lapse  as  a  gift  to  an  individual  who 
has  expired  [Fisk  v.  Att.-Gen.,  4 
L.  E.,  Eq.  528).  See  Clark  v.  Taylor, 
1  Drew.  642  ;  Russell  v.  Kellett,  3 
Sm.  &  Gr.  264 ;  Langford  v.  Gow- 
land,  3  Giff.  617. 

It  is  conceived,  however,  that  this 
proposition  ought  to  be  considered 
as  confined  to  cases  where  there  is 
only  a  gift  to  a  particular  charitj', 
without  there  being  a  general 
charitable  intention ;  in  which  case, 
according  to  the  authorities  already 
mentioned,  the  general  intention 
wiU  be  carried  out,  although  the 
particular  charity  pointed  out  can- 
not take  effect.  See  also  In  re 
Clergy  Society,  2  K.  &  J.  615  ;  Reeve 
V.  Att.-Gen.,  3  Hare,  191  ;  In  re 
Maguire,  9  L.  E.,  Eq.  632. 

And  although  the  Court  will  go 
so  far  in.  carrying  out  a  testator's 
intention  with  regard  to  charities, 
it  has  been  decided  that  where  the 
amount  of  a  legacy  to  charitable 
purposes  is  uncertain  it  will  be 
void.  Chapman  v.  Brown,  6  Yes. 
404;  Att.-Gen.  v.  Davies,  9  Yes. 
535;  Att.-Gen.  v.  Hinxman,  2  J. 
&  W.  270 ;  and  see  Eiven  v.  Ban- 
nerman,  2  Dow  &  Clarke,  74. 

The  question  often  arises  how  far 
a  bequest  of  a  residue  to  a  charity 
is  valid,  after  a  gift  of  part  thereof 
to  an  illegal  object.  According  to 
the  older  authorities,  if  there  was  a 
gift  of  money  upon  trust  to  apply 
a  portion  of  the  income  for  a  defi- 
nite purpose,  and  then  to  apply  the 
surplus  to  another  purpose,  viz.,  a 
charity ;  if  the  first  purpose  were 
sufficiently  defined,  to  render  it 
possible  to  ascertain  the  amount  of 
income  that  would  be  required  for 
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it,  and  that  purpose  failed  tlirough 
tlie  gift  being  invalid,  the  gift  of 
the  surplus  -would  be  unaffected 
beyond  the  amount  so  ascertained. 
If,  for  instance,  a  testator  had 
given  a  sum  of  money  in  the  first 
place  to  found  or  erect  an  hospital, 
or  the  income  thereof  to  keep 
tombstones  not  within  a  church  in 
perpetual  repair,  and  the  residue  to 
a  charity,  if  the  sum  which  would 
have  been  required  for  the  hospital, 
or  the  income  which  would  have 
been  taken  for  the  repairs,  if  the 
gifts  for  those  purposes  had  been 
valid,  could  be  ascertained,  then  the 
charity  would  take  the  residue  so 
ascertained.  Magistrates  of  Dundee 
V.  Morris,  3  Macq.  1 34  ;  Mifford  v. 
Reynolds,  1  Ph.  185,  197. 

"When,  however,  it  cannot  be 
fairly  ascertained  what  sum  would 
be  required  for  the  first  purpose,  so 
that  the  whole  sum  given  might 
properly  be  applied  for  it,  as  fpr 
instance  in  building  a  chapel,  then 
the  first  purpose  being  void,  the 
contingent  surplus,  given  to  a 
charity,  not  being  ascertainable,  the 
whole  gift  would  fail.  See  Chap- 
man v.  Broion,  6  Ves.  404 ;  Cramp 
V.  Playfoot,  4  K.  &  J.  479  ;  Fowler 
v.  Fowler,  33  Beav.  616. 

It  has,  however,  been  held  by  a 
series  of  decisions,  that  where  a 
sum  of  money  has  been  bequeathed 
to  trustees  upon  trust,  to  applj-  part 
of  the  income  to  an  illegal  purpose, 
such  as  keeping  tombs  and  tomb- 
stones not  within  a  church  in  repair 
in  perpetuity,  with  a  gift  of  the  re- 
sidue of  the  income  to  charitable 
pui-poses,  the  latter  will  take  the 
whole  of  the  income,  irrespective  of 
the  amount  that  would  be  required 


for  suck  repairs.  Fish  v.  Att.-Gen., 
4  L.  E.,  Eq.  521 ;  Hunter  v.  Bul- 
loch, 14  L.  E.,  Eq.  45 ;  Daiuson  v. 
Small,  18  L.  E.,  Eq.  114;  In  re 
Williams,  5  Ch.  D.  735.  In  the 
case  of  In  re  Birlcett,  9  Ch.  D. 
576,  these  cases,  though  apparently 
with  some  reluctance,  were  followed 
by  Sir  G.  Jessel,  M.  E. 

So  likewise  where  the  purpose  of 
the  testator  is  uncertain  or  indefinite, 
and  is  not  charitable  in  the  legal 
sense  of  the  word,  the  legacy  can- 
not be  supported.  Thus,  in  Morice 
V.  The  Bishop  of  Durham,  9  Tes. 
399,  the  testatrix  bequeathed  the 
residue  of  her  personal  estate  to  the 
Bishop  of  Durham,  his  executors, 
&c.,  upon  trust,  after  paying  her 
debts  and  legacies,  to  dispose  of  the 
ultimate  residue  to  such  objects  of 
henevolence  and  liberality  as  the 
Bishop  of  Durham  should  most 
approve  of,  and  she  appointed  him 
her  sole  executor.  Sir  W.  Grant, 
M.  E.,  fully  admitting  the  doctrine 
that  if  a  charitable  purpose  is  ex- 
pressed, however  generally,  it  will 
not  fail  on  account  of  the  uncertainty 
of  the  objects,  held,  nevertheless, 
that  the  gift  failed.  This  decision 
was,  on  appeal,  affinned  by  Lord 
Eldon:  see  10  Ves.  522.  See  also 
James  v.  Allen,  3  Mer.  17 ;  Williams 
V.  Kershatv,  cited  1  My.  &  Cr.  298 ; 
Fllis  V.  Selby,  1  My.  &  Cr.  286  ; 
lltompson  V.  Shahespeare,  Johns. 
612  ;  Biichle  v.  Bristoice,  13  W.  E. 
(V.  C.  W.)  68  ;  Aston  v.  Wood,  6 
L.  E.,  Eq.  419 ;  In  re  Jarman's 
Estate,  8  Ch.  D.  584 ;  and  see  In 
re  Clarh's  Trust,  1  Ch.  D.  497, 
where  the  bequest  was  to  a  Friendly 
Society. 

So  where  there  was  a  bequest  of 
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a  residue  "to  be  given  in  private 
cliarity,"  it  was  held  by  Sir  Thomas 
Plumer,  M.  E.,  to  be  an  object  too 
indefinite  to  be  carried  into  effect. 
Ommanney  v.  Butcher,  Turn.  & 
Eiiss.  260 ;  see  also  Kendall  v. 
Granger,  5  Beav.  300 ;  Nash  v. 
Morley,  5  Beav.  177.  So  a  gift  to 
"charitable  or  public"  purposes 
was  held  too  indefinite  to  be 
carried  into  effect  as  a  charity. 
Vezey  v.  Jamson,  1  S.  &  S.  69.  See 
also  the  cases  collected  in  the  note 
to  Loscomhe  v.  Wintringham,  14 
Beav.  89. 

But  the  principles  laid  down  in 
Mortce  v.  The  Bishop  of  Durham 
(9  Ves.  399)  are  not  applicable  to 
a  case  where  the  testator  has  defi- 
nitely marked  out  the  charitable 
purposes,  and  has  not  left  it  op- 
tional with  the  trustees  to  apply 
the  fund  for  the  charitable  pur- 
poses or  for  other  purposes,  but 
has  directed  them  to  apply  it  for 
the  charitable  purpose,  until  the 
managing  bodj'  of  the  charity  think 
fit  to  revoke  tlie  trusts.  In  re  Sir 
Robert  PeeVs  School  at  Tamicorth, 
Ex  parte  the  Charity  Commissioners, 
3  L.  E.,  Ch.  App.  543. 

When  there  is  a  latent  am- 
biguity in  a  will,  as  to  which  of 
two  or  more  charities  was  intended 
to  be  benefited  by  the  testator, 
parol  evidence  is  admissible  to  re- 
move the  ambiguity,  bj'  showing 
that  the  testator  was  interested  in 
and  subscribed  to  one  of  them.  Li 
re  Kilverfs  Trusts,  7  L.  E.,  Ch. 
App.  170;  reversing  lb.  12  L.  E., 
Eq.  183.  See  also  Wilson  v. 
Squire,  1  Y.  &0.,  C.  C.  654;  Cold- 
ivell  V.  Holme,  2  Sm.  &  G.  31  ; 
Bunting  v.  Marriott,   19  Beav.  163. 


Where,  however,  there  is  a  gene- 
ral intention  in  favour  of  a  charitj', 
but  no  object  which  necessarily 
answers  to  the  description  in  the 
will,  the  gift  will  be  applied  cy 
pres  to  charitable  purposes,  lie 
Clergy  Society,  2  K.  &  J.  615  ; 
Loscomhe  v.  Wintringham,  13  Beav. 
87  :  In  re  Maguire,  9  L.  E.,  Eq. 
632.  But  if  there  are  several  objects 
equally  answering  the  description 
there  will  be  a  division  of  the  gift 
among  them.  Simon  v.  Barber, 
5  Euss.  112  ;  /re  re  Alchin's  Trusts, 
14  L.  E.,  Eq.  230. 

There  may  be  an  apportionment 
of  charities,  by  the  Chancery  Divi- 
sion, on  the  division  of  a  parish  (see 
8  &  9  Yict.  c.  70,  s.  22 ;  In  re  West 
Ham  Charities,  2  De  G.  &  Sm.  218  ; 
Ex  parte  Incumbent  of  Brompiton, 
5  De  G.  &  Sm.  626;  Att.-Gen.  v. 
Love,  23  Beav.  499) ;  and  by  the 
Charity  Board  when  the  gross  an- 
nual income  of  the  charities  does  not 
exceed  30Z.     18  &  19  Vict.  c.  124. 

But  where  the  charity  is  for  a 
specific  object,  such  as  the  repairs 
of  a  particular  church,  it  is  not 
apportionable.  Ex  parte  Incumbent 
of  Brompton,  5  De  G.  &  Sm.  635  ; 
In  re  Church  Estate  Charity,  Wands- 
worth, 6  L.  E.,  Ch.  App.  296. 

"WTiere  ancient  instruments  creat- 
ing the  trust  may  bear  two  construc- 
tions, the  Court  will  lean  to,  if  not 
adopt,  that  construction  which  has 
been  supported  bj-  usage.  See  Att.- 
Gen.  V.  Smithies,  1  Keen,  307  ;  Rex 
v.  Varlo,  Cowp.  248 ;  Rex  v.  Os- 
bourne,  4  East,  327,  333;  Att.-Gen. 
V.  Barker,  3  Atk.  576 ;  1  Ves.  43  ; 
Archbishop  of  York  v.  Stapelton,  2 
Atk.  136  ;  Att.-Gen.  v.  Drummond, 
1  Dru.  &  Warr.  353;  Att.-Gen.  v. 
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Sidney  Sussex  College,  4  L.  E..,  Cli. 
App.  722.  See  furtker  on  this 
subject,  Tudor's  Cliaritable  Trusts, 
243,  2ncl  edit. 

We  may  here  remark,  that  long- 
continued  usaffe  will  not  be  allowed 
to  prevail  in  contravention  to  the 
clearly-expressed  intention  of  the 
founder  of  a  charity.  Att.-Gen.Y. 
The  Masters,  Sfc.  of  St.  Cross,  1  Eq. 
Eep.  585  ;  Att.-Gen.  v.  Mayor  of 
Bristol,  2  J.  &  "W.  321  ;  Att.-Gen. 
V.  Fishmongers^  Company,  5  My.  & 
C.  11,  16. 

So,  where  the  custom  of  au 
antient  charity  had  been  that  the 
lessees  of  the  charity  lands  should 
have  renewals  of  leases  on  easy  and 
beneficial  terms,  the  Court,  never- 
theless, in  settling  a  new  scheme, 
refused  to  permit  leases  to  be 
granted  except  at  rack  rent ;  but 
directed  that  in  granting  fresh 
leases,  regard  should  be  had  to  the 
claims  of  any  lessees  who  had  ex- 
pended money  on  the  faith  of  re- 
newals. Att.-Gen,  v.  St.  John's 
Hospital,  Bath,  1  L.  E.,  Ch.  App. 
92. 

So,  in  the  case  of  dissenting  com- 
munities, the  opinions  and  doc- 
trines prescribed  by  the  founder 
were  to  be  carried  out  even  against 
usage  or  the  wishes  of  the  majority 
of  the  congregation.  See  Att.-Gen. 
V.  Pearson,  3  Mer.  353. 

Many  difficulties,  however,  having 
arisen  in  determining  how  far  in 
such  oases  the  governing  bodies  of 
such  charities  had  or  not  departed 
from  the  principles  of  their 
founders,  and  claims  being  js^it 
in  by  Presbyterians,  Independents, 
Baptists,  and  Unitarians,  and  the 
latter   having    got  into  possession 


of  most  of  the  property  of  such 
charities,  through  their  influence 
the  Dissenters'  Chapels  Act  (7  & 
8  Vict.  0.  45),  under  which,  in  the 
absence  of  any  instrument  regula- 
ting the  doctrines  and  mode  of  wor- 
ship, the  usage  for  the  last  twenty- 
five  years  must  be  conclusive,  and 
the  congregation  who  had  enjoyed 
the  property  for  that  period  must  be 
held  entitled  to  it.  Att.-Gen.  v. 
Bunce,  6  L.  E.,  Eq.  563.  See 
Tudor's  Charitable  Trusts,  p.  348, 
2nd  edit. 

VI.  Administration  of  Charitable 
7'rttsts. 

Ordinarily,  when  the  Chancery 
Division  is  in  possession  of  a  fund 
given  to  a  charity  either  with  or 
without  the  interposition  of  indi- 
vidual trustees,  it  will  not  part 
with  such  fund  until  a  scheme  be 
settled  for  its  administration. 

Where,  however,  a  fund  is  given 
to  a  charitable  corporation,  the 
Chancery  Division  will  order  it  to 
be  paid  without  a  scheme  to  such 
corporation,  leaving  it  to  be  ad- 
ministered as  part  of  its  funds. 
Society  for  the  Propagation  of  the 
Gospel  V.  Att.-Gen.,  3  Euss.  142. 
The  Chancery  Division  acts  in  the 
same  way,  where  a  legacy  is  given 
to  the  treasurer,  or  other  officer  of 
a  charitable  institution,  «ven  al- 
though it  may  not  be  a  corporation, 
to  become  part  of  the  general  funds 
of  that  institution.  Wellleloved  v. 
Jones,  1  S.  &  S.  43;  and  Ee  Barnett, 
29  L.  J.,  Ch.  871. 

But  such  pajrment  to  an  officer 
of  an  institution  wiU  only  be  made 
to  it  without  a  scheme  upon  the 
Court's  being  satisfied  that  there 
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are  already  existing  f  amis  belong- 
ing to  the  institution ;  that  it  is  not 
supported  by  merely  voluntary  con- 
tributions, and  that  the  officer,  as 
for  instance  the  president  of  a  col- 
lege, does  not  hold  his  office  by  a 
merely  precarious  tenure.  Walsh 
V.  Gladstone,  1  Ph.  390. 

Where,  however,  a  legacy  is 
given  to  a  treasurer  or  other  officer 
of  a  charitable  institution,  not  as 
part  of  its  general  funds,  but  for 
permanent  charitablepurposes  men- 
tioned by  the  testator,  the  Chancery 
Division  -will  not,  -without  a  refer- 
ence for  a  scheme,  allow  the  funds 
to  be  paid  to  such  persons,  even 
where  they  are  entrusted  by  the 
testator  with  the  management  of 
the  fund.  Wellhelovecl  v.  Jones,  1 
S.  &  S.  90,  43  ;  and  see  The  Cor- 
poration of  the  Sons  of  Clergy  v. 
Mose,  9  Sim.  610. 

There  is,  moreover,  an  important 
distinction  observed  with  regard  to 
the  administration  of  charitable 
funds,  viz.  that  where  the  execution 
of  the  charitable  purpose  is  com- 
mitted to  trustees  with  general  or 
some  particular  objects  pointed  out, 
there  the  Chancery  Division  wiU. 
take  the  administration  of  the  trust, 
and  carry  it  into  effect  by  means  of 
a  scheme;  but  where  the  property 
is  not  vested  in  trustees,  and  the 
gift  is  to  charity  generally,  not  to 
be  ascertained  by  the  act  of  indi- 
viduals referred  to,  the  charity  is  to 
be  disposed  of,  not  by  a  scheme, 
but  by  the  sign-manual  of  the  king, 
who  is  the  disposer  of  such  chari- 
ties in  his  character  of  parens  patricc 
{Moggridge  v.  Thachivell,  7  Yes.  75  ; 
Att.-Gen.  v.  Sxjderfen,  1  Vern.  224; 
z.ni^  Att.-Gen.  v.  Matthews,  2  Lev. 


167  ;  S.  C.  nom.  Jones  v.  Peacock, 
Ca.  t.  Finch.  245 ;  Paice  v.  Arch- 
bishop  of  Canterbury,  14  Ves.  372  ; 
Copinger  v.  Crehane,  11  Ir.  E.,  Eq. 
429).  The  Crown  will  also  in  the 
same  manner  dispose  of  a  gift  to 
charitable  purposes  void  as  being 
superstitious  (ante,  p.  543).  For 
form  of  letter  under  the  sign-manual 
and  practice  in  obtaining,  see  Kane 
V.  Cosgrave,  10  Ir.E.,  Eq.  211. 

The  Chancery  Division  will  not 
settle  a  scheme  for  a  foreign  charity. 
Collyer  v.  Burnett,  Taml.  70  ;  Mit- 
ford  v.  Reynolds,  1  Ph.  1 94  ;  Lyons 
V.  East  India  Company,  1  Moo. 
P.  C.  176,  293. 

Hence,  although  as  a  general 
rule  a  charitable  trust  will  not 
fail  by  reason  of  the  disclaimer  of 
the  trustees,  it  will  do  so  if  the 
trustees  of  a  charity  to  be  esta- 
blished in  a  foreign  country  dis- 
claim, as  the  Court  has  no  power 
either  to  enforce  the  trust  or  to  settle 
a  scheme.  See  New  v.  Bonaker,  4 
L.  E.,  Eq.  655  ;  there  a  testator,  by 
wiU  dated  in  1825,  gave  certain 
funds  to  the  President  and  Vice- 
President  of  the  United  States,  and 
the  Governor  of  Pennsylvania,  upon 
trust  to  build  and  endow  a  college 
for  the  instruction  of  youth  in  the 
State  of  Pennsylvania,  and  directed 
that  moral  philosophy  should  be 
taught  therein,  and  a  professor 
should  be  engaged  to  inculcate  and 
advocate  the  natural  rights  of  the 
black  people  of  every  clime  and 
country,  until  they  be  restored  to  an 
equality  of  rights  with  their  white 
brethren  through  the  Union.  The 
trustees  disclaimed  the  gift.  It  was 
held  by  Sir  E.  Malins,  V.  C,  that 
the  Court  having  no  power  to  en- 
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force  tlie  trust,  nor  to  settle  a 
scheme  for  tlie  administration  of  the 
charity  cy  pres,  the  object  had  failed 
and  the  funds  fell  into  the  residue. 
See  also  Att.-Gen.  v.  Sturge,  19 
Boav.  597. 

"Where  an  annual  and  temporary- 
income  is  to  be  distributed  for  cha- 
ritable purposes  at  the  discretion  of 
trustees,  the  Court  ivill  not,  it  seems, 
interfere  with  their  discretion  by 
directing  a  scheme.  Waldo  v.  Cay- 
Icy,  16  Ves.  206;  Horde  v.  Earl  of 
Suffolk,  2  My.  &  K.  59,  and  see 
Bennett  v.  Iloneywood,  Amb.  708. 

Under  the  Charitable  Trusts  Acts 
powers  to  frame  schemes  have  been 
conferred  upon  Charity  Commis- 
sioners, 16  &  17  Yict.  c.  137,  s.  54 
—60,  18  &  19  yict.  c.  124,  s.  39;  and 
upon  the  Ju.dges  of  County  Coiu'ts, 
17  &  18  Vict.  c.  137,  s.  29—40,  23 
&  24  Vict.  c.  136,  s.  11. 

The  authority  of  the  Charity 
Commissioners  extends  to  charities 
founded  and  endowed  in  England 
and  Wales,  although  the  revenues 
are  applied  abroad  {In  re  Duncan, 
In  re  Taylor^s  Trusts,  2  L.  E.,  Ch. 
App.  356) ;  and  it  seems  their  autho- 
rity also  extends  to  charities  which 
are  founded  and  endowed  abroad, 
if  their  revenues  are  applied  in 
England  and  "Wales.     lb. 

The  Charity  Commissioners  ma}-, 
if  they  think  fit,  exercise  the  juris- 
diction conferred  on  them  by  the 
2ud  and  5tli  sections  of  the  Chari- 
table Trusts  Act,  1860  (23  &  24  Vict. 
c.  136)  in  contentious  cases.  In  re 
Burnhani  National  Schools,  17  L.  E., 
Eq.  241,  in  which  In  re  Hackney 
Charities,  34  L.  J.,  Ch.  169,  was  not 
followed. 

Considerable    powers    have    re- 


cently been  conferred  upon  the  En- 
dowed Schools  Commissioners  to 
frame  new  schemes  whereby  chari- 
table endowments,  valid  under  the 
statute  of  Elizabeth,  but  which  an 
advanced  knowledge  of  political 
economy  has  shown  to  be  either  use- 
less or  mischievous,  or  the  object  of 
which  has  either  wholly  or  partially 
failed,  may  be  devoted  to  educa- 
tional purposes.  See  The  En- 
dowed Schools  Act,  1869  (32  &  33 
"Vict.  c.  56,)  s.  30,  wherebj'  it  is 
provided  "  that,  in  the  case  of  any 
endowment  which  is  not  an  educa- 
tional endowment  as  defined  by  the 
act,  but  the  income  of  which  is  ap- 
plicable wholly  or  partially  to  any 
one  or  more  of  the  following  pur- 
poses ;  namely,  doles  in  money  or 
kind  ;  marriage  portions  ;  redemp- 
tion of  prisoners  and  captives ;  relief 
of  poor  prisoners  for  debt ;  loans ; 
apprenticeship  fees ;  advancement 
in  life,  or  any  purposes  which  have 
failed  altogether,  or  have  become 
insignificant  in  comparison  with  the 
magnitude  of  the  endowment,  if 
originally  given  to  charitable  uses 
in  or  before  the  year  of  our  Lord 
1800,  it  shaU  be  lawful  for  the  (En- 
dowed Schools)  Commissioners,  with 
the  assent  of  the  governing  bodj-, 
to  declare  by  a  scheme  under  this 
act  that  it.  is  desirable  to  applj^  for 
this  advancement  of  education  the 
whole  or  any  part  of  such  endow- 
ment, and  thereupon  the  same  shall 
for  the  purposes  of  this  act  be 
deemed  to  be  an  educational  en- 
dowment, and  may  be  dealt  with 
by  the  same  scheme  accordingly, 
provided  that  (1.)  in  any  scheme  re- 
lating to  such  endowment  due  re- 
gard shall  be  had  to  the  educational 
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interests  of  persons  of  the  same 
class  in  life  or  resident  within  tlie 
same  particular  area  as  that  of  the 
persons  who  at  the  commencement 
of  this  act  are  benefited  thereby ; 
(2.)  no  open  space  at  the  commence- 
ment of  this  act  enjoyed  or  fre- 
quented by  the  public  shall  be  en- 
closed in  any  other  manner  than  it 
might  have  been  if  this  act  had  not 
passed." 

Subsequent  clauses  contain  the 
procedure  for  making  schemes  under 
the  act  (sects.  31 — 51);  and  certain 
restrictions  are  placed  on  the  powers 
of  the  Charity  Commissioners  and 
the  Courts  and  Judges,  during  the 
continuance  of  the  power  of  making 
schemes  under  the  act  (sect.  52). 
And  the  powers  of  making  schemes 
under  the  act  are  not,  unless  con- 
tinued by  Parliament,  to  be  exer- 
cised after  the  31st  Dec,  1872,  or 
not  later  than  the  31st  Dec,  1873, 
by  appointment  of  Her  Majesty  in 
CouncU  (sect.  59). 

By  the  Endowed  Schools  Acts 
Amendment  Act  (37  &  38  Vict. 
c.  87),  the  powers  of  the  Endowed 
Schools  Commissioners  are  trans- 
ferred to  the  Charity  Commissioners 
(sect.  1) ;  and  the  power  of  making 
schemes  under  the  Endowed  Schools 
Acts  is  extended  to  a  period  of  five 
years  from  the  31st  of  Dec,  1874 
(sect.  6). 

If  however  the  Endowed  Schools 
Commissioners  have  not  made  a 
declaration  under  the  30th  section 
of  the  Endowed  Schools  Act,  1869 
(32.  &  33  Vict,  c  56),  that  it  is 
desirable  to  apply  for  the  advance- 
ment of  education  the  income  of  a 
charitable  endowment  not  pre- 
viously applicable  to  education,  the 


mere  pendency  of  a  scheme  before 
the  commissioners  is  no  reason  why 
the  Chancery  Division  should  not 
exercise  its  jurisdiction  to  settle  a 
scheme  for  the  management  of  the 
charity ;  but  the  governing  body  of 
the  charity  ought  to  have  an  oppor- 
tunity '  of  proposing  their  own 
scheme  in  Chambers,  in  opposition 
to  the  scheme  of  the  Attorney- 
General.  In  re  Charitable  Gifts  for 
Prisoners,  Ex  parte  Oovernors  of 
Christ's  Hospital,  8  L.  E.,  Ch.  App. 
199.  As  to  the  jurisdiction  of  the 
Endowed  Schools  Commissioners  see 
In  re  "The  Meyricke  Fund,"  13 
L.  E.,  Eq.  269 ;  7  L.  E.,  Ch.  App. 
500. 

VII.  As  to  Donations  and  Bequests 
to  Charitable  uses  in  Ireland. 
The  mode  in  which  gifts  for  pious 
and  charitable  uses  may  be  made  of 
realty  in  Ireland  (to  which  9  Geo. 
2,  c.  36,  does  not  apply)  is  re- 
gulated by  7  &  8  Viot.  c.  97,  in- 
tituled, ' '  An  Act  for  the  more 
effectual  application  of  Charitable 
Donations  and  Bequests  in  Ireland ;" 
and  which  commenced  from  and 
after  the  1st  of  January,  1845.  It 
enacts  that  "No  donation,  devise, 
or  bequest  for  pious  or  charitable 
uses  in  Ireland  shall  be  valid  to 
create  or  convey  any  estate  in  lands, 
tenements  or  hereditaments  for  such 
uses  unless  the  deed,  wiU.  or  instru- 
ment containing  the  same  shall  be 
duly  executed  three  calendar  months 
at  least  before  the  death  of  the  per- 
son executing  the  same ;  and  unless 
every  such  deed  or  instrument,  not 
being  a  will,  shall  be  duly  regis- 
tered in  the  office  for  registering 
deeds  in  the  city  of  Dublin,  within 
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three  calendar  months  after  the 
execution  thereof  "  (sect.  16). 

And  by  30  &  31  Vict.  c.  54,  the 
executors  or  administrators  must 
publish  in  the  Dublin  Gazette  and 
some  local  paper  advertisements 
stating  the  charitable  devises  or 
bequests  made  in  any  will  or 
codicil  (sect.  19);  and  Eegistrars  of 
the  Court  of  Probate  are  to  make 
a  return  to  the  Commissioners  of 
Charitable  Donations  of  every 
charitable  donation  contained  in 
any  -wiU  entered  in  the  office  of  such 
registrars  (sect.  20) ;  and  copies 
of  the  papers  containing  the  pub- 
lication of  charitable  bequests  under 
30  &  31  Vict.  c.  54,  s.  19,  must  be 
lodged  in  the  office  of  the  Commis- 
sioners of  Charitable  Donations  and 
Bequests  (34  &  35  Vict.  c.  102,  s. 
16).  See  Hobb  v.  Dorrian,  11  Ir. 
E.,  C.  L.  292. 

A  devise  of  real  estate  in  trust 
to  sell  and  apply  the  proceeds  to 
charitable  purposes  is  void  under  7 
&  8  Vict.  c.  97,  s.  16,  if  madoAvithin 
three  months  before  the  death  of 
the  testator.  Donnellan  v.  Qi'Neill, 
5  Ir.  E.,  Eq.  523. 


On  the  construction  of  7  &  8  Vict, 
c.  97,  s.  15,  see  Cullen  v.  Commis- 
sioners of  Charitable  Donations  and 
Bequests,  5  Ir.  E.,  Eq.  44. 

In  Ireland,  a  gift  for  pious  or 
charitable  uses  of  a  sum  of  money 
secured  by  a  subsisting  charge  on 
land  is  not  void,  even  though  the 
donor  die  within  "  three  months  " 
after  the  execution  of  the  instru- 
ment conveying  such  gift  {Stcicart 
V.  Barton,  6lr.  E.,  Eq.  215).  Secus, 
if  the  legal  estate  in  the  security 
being  in  the  donor,  he  use  words 
sufficient  to  pass  such  estate.     lb. 

By  5  &  6  Vict.  c.  82,  there  is  an 
exemption  from  the  charge  of  duty 
in  Ireland  of  any  legacy  given  for 
the  education  or  maintenance  of 
poor  children  in  Ireland,  or  to  be 
applied  in  support  of  any  chari- 
table institution  in  Ireland,  or  for 
any  purpose  merely  charitable. 
Sect.  38. 

It  has  been  held,  that  this  exemp- 
tion applies  only  where  the  charit- 
able piirpose  for  which  the  legacy 
is  given  is  described  in  and  by  the 
will.  The  Att.-Oen.  v.  Cullen,  14 
Ir.  C.  L.  Eep.  137. 
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